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ANTITRUST DAMAGE ALLOCATION 


WEDNESDAY, OCTOBER 21, 1981 


HOusE OF REPRESENTATIVES, 

SUBCOMMITTEE ON MONOPOLIES AND COMMERCIAL LAw, 

COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to call, at 9:30 a.m., in room 
2141, Rayburn House Office Building, Hon. Peter W. Rodino, Jr. 
(chairman of the subcommittee) presiding. 

Present: Representatives Rodino, Brooks, Seiberling, Evans, 
McClory, Butler, and Hyde. 

Staff present: Warren Grimes, chief counsel; Jonathan W. Cuneo, 
assistant counsel; Franklin G. Polk and Charles E. Kern II, asso- 
ciate counsel. 

Chairman Ropino. The committee will come to order. 

The subject of today’s hearing is whether Congress should give a 
participant in an antitrust conspiracy the right to have other par- 
ticipants contribute to the payment of damages. The combination 
of three features of the antitrust laws—treble damages, joint and 
several liability, and the lack of a contribution rule—makes it at 
least theoretically possible that one participant in an antitrust con- 
spiracy would have to pay treble damages for the entire conspiracy. 
In addition, where a plaintiff settles with an individual defendant 
in a conspiracy case, only the amount paid by the settling defend- 
ant is deducted from the total amount obtainable by the plaintiff. 

In recent years, this situation has prompted efforts to apply the 
tort law concept of contribution to antitrust law through the courts 
and the Congress. After a Federal court of appeals recognized a 
right of contribution in one antitrust case, the Supreme Court in 
another ciarified existing law in May 1981, when it ruled in Texas 
Industries, Inc. v. Radcliff Materials, Inc., that no right of contri- 
bution exists. The Court’s opinion, authored by Chief Justice 
Burger, noted the “vigorous debate over the advantages and disad- 
vantages of contribution and various contribution schemes.” The 
Court observed that the “policy questions” are “far reaching,’ and 
concluded that “this is a matter for Congress, not the courts, to re- 
solve.” 

A number of proposals have been advanced—formally and infor- 
mally—in both this Chamber and the other body. A principal pur- 
pose of this subcommittee is to monitor the antitrust laws to insure 
their continued vitality and fair application. It is thus appropriate 
that we take up the issue of antitrust contribution at this time. 

Pending before the committee are two bills, one introduced by 
Mr. Brooks of Texas, and one by Mr. Evans of Georgia. Both bills 
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provide that one defendant in a price-fixing conspiracy has a right 
of contribution from other participants, with the size of the contri- 
bution determined by the market share of each. In addition, both 
bills provide that, in settlements, a plaintiff's total claims would be 
reduced by the amount of treble damages attributable to the 
market share of a settling defendant. These bills differ only in 
their effective date. The hearings today will focus on the common 
aspects of the bills. ws 

The basic issues and arguments, while familiar, are nevertheless 
complex. It will be the subcommittee’s responsibility to sort 
through this debate and determine whether equity demands pro- 
portional payments and whether current law is, indeed, manipulat- 
ed by plaintiffs, as proponents of these bills contend. 

Consideration of these questions must be balanced against the 
potential loss of deterrence and disincentive to settlement in 
amending the law, two concerns of the opponents. 

I believe that these are important questions that need to be ad- 
dressed fully. Accordingly, I hope the testimony today will focus on 
the pros and cons of contribution and not on the effective date of 
any proposal. 

The subcommittee had anticipated that Assistant Attorney Gen- 
eral Baxter would appear today to offer his proposal on the contri- 
bution issue. Because the subcommittee received his proposal only 
last evening, we requested that he defer his appearance until the 
next hearing so as to afford the subcommittee and the public an 
opportunity to study the proposal. We are currently seeking the 
Justice Department’s approval to make the proposal public. 

We will be hearing first from witnesses who oppose contribution 
legislation. The panelists are Mr. A. Stephens Clay and Mr. Ste- 
phen Susman. 

I am going to ask, when the witnesses do appear, that they limit 
their oral statements to about 5 minutes each, and, hopefully, this 
will give us an opportunity then to question them. We will, of 
course, insert their complete statements in the record. 

We want to welcome the panelists, but before we do, I invite the 
ranking member, Mr. McClory, to make a statement. 

Mr. McCtory. Thank you Mr. Chairman. I am pleased that we 
are commencing hearings on the contribution legislative issue, and 
I am particularly pleased that we are going to proceed in an order- 
ly way, examining first the merits of the whole subject of contribu- 
tion itself before we get to another extremely important issue, the 
issue of retroactivity. In the other body there was immediate con- 
sideration of the retroactivity issue. This may have made consider- 
ation of the basic contribution issue somewhat more complex 
_ It is our responsibility as members of the subcommittee to exam- 
ine this matter with care, to sift the arguments in a fair manner 
and to reach our legislative conclusions on the basis of the relative 
nee of a the Sdenee properly before us. 

support you, Mr. Chairman, in urging the witnesses to confi 
themselves to the issue we have befor Ree 
contribution in antitrust litigation. i a 
We will have questions about deterrent effects, inducements to 


settlement, fundamental fairness, and : 
proposal. many other aspects of this 
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I look forward to the contributions of today’s witnesses on this 
ry Lit of contribution, and join you, Mr. Chairman, in welcoming 

em. 

We will await the other testimony in the near future on contri- 
bution as it relates to retroactivity. 

Chairman Rop1no. The gentleman from Texas, Mr. Brooks. 

_ Mr. Brooks. I am delighted that you have scheduled these hear- 
ings on H.R. 1242, which I introduced in January of this year. 

The purpose of the bill is to create a right of contribution among 
defendants in cases brought under section 4 of the Clayton Act. It 
is an important issue, and I am pleased that its merits are going to 
receive a full hearing before the Subcommittee on Monopolies and 
Commercial Law. 

This is a matter, Mr. Chairman, that I have been interested in 
for several years, and it is my conviction that the deterrent power 
of the antitrust laws would be strengthened if all the coconspira- 
tors in section 4 cases knew that they would be liable. Under 
present law, a relatively minor defendant in a Clayton Act case 
may be forced to pay a pressing trebled antitrust verdict merely by 
the whim or the desire of a plaintiff's selection of who it wishes to 
sue. 

This kind of random justice, I believe, has no place in the anti- 
trust law. 

I am certain that everyone here is familiar with the fact that the 
Supreme Court last May ruled unanimously that there is no im- 
plied right of contribution in the law as it is now written, and the 
Court emphasized that this is a matter involving important policy 
questions for the legislature to resolve. Thus, the way is quite open 
for action by us, and our responsibility in this area is clear. 

Once again, Mr. Chairman, I want to thank you very much for 
scheduling these hearings. I am certain that they will provide a 
forum for a vigorous and valuable discussion of this issue. 

Mr. SEIBERLING. Would the gentleman yield? 

Mr. Brooks. I yield to Mr. Seiberling, a competent antitrust 
lawyer in his own right. 

Mr. SEIBsERLING. Thank you. The gentleman himself is one of the 
most notable members of this committee, and I think the fact that 
he introduced this bill indicates the importance of this issue. 

I would like to say this. The question in my mind is, What is 
going to contribute best to the deterrent effects of the antitrust 
laws? Otherwise, it just becomes special legislation to benefit cer- 
tain corporate defendants, and I hope that the witnesses will ad- 
dress themselves to that question. 

It seems to me there is a very strong rationale behind the exist- 
ing case law, which at the very least prohibits contribution where 
there is a willful violation of the law, and that certainly applies to 
price fixing, for example. : 

If we are going to change that, then we should not do it unless it 
is clear that it will contribute to more effective enforcement of the 
antitrust laws, and I hope we can bring out the pros and cons of 
that issue clearly in these hearings. 

I commend the chairman for holding them. 

Thank you. 

Chairman Roprno. Thank you very much. 
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We will now hear from Mr. Clay and Mr. Susman. 


TESTIMONY OF A. STEPHENS CLAY, ESQ., KILPATRICK & CODY, 
AND STEPHEN D. SUSMAN, ESQ., SUSMAN & McGOWAN 


Mr. Ciay. Good morning. oe 

Thank you for extending the opportunity, the invitation to me to 
be here this morning. 

My name is Stephens Clay. I am a partner in Kilpatrick & Cody, 
which is a 110-lawyer firm in Atlanta and in Washington. 

I am a litigator, and most of my work is done in defending anti- 
trust cases. My statement is in the record, and I do not intend to 
read it. I will only take the 5 minutes the committee has suggested. 

There is a common misperception that all plaintiffs oppose con- 
tribution, and that all defendants support it. The issue is not that 
simple, nor the alliances that clear. 

I have worked on both sides, as class-action lead counsel in two 
cases, and as antitrust defense counsel in class actions in other 
cases, and I base my opposition to contribution on my experience in 
defending antitrust cases. 

Within the antitrust section of the ABA in which I am active, 
and which is a section almost entirely composed of defense lawyers, 
there is significant opposition to contribution now. 

Although the initial reaction was quite supportive of the notion 
as the actual impact of the legislation on the litigation process has 
become clearer, enthusiasm for contribution as a solution to these 
problems has diminished, and attention has been directed to other 
alternatives which might accomplish the same effect or a similar 
effect, but with less disruption to the litigation process. 

My business is litigation, and I have to admit that contribution 
would be good for my business, which I should think would be 
enoueD to make Congress suspicious of the desirability of that solu- 

ion. 

As Assistant Attorney General William Baxter testified before 
the Senate Judiciary Committee on April 22 of this year, contribu- 
tion rights would create an entire new class of decisions for the 
courts to make, and would in his words “complicate private anti- 
trust litigation through multiplication of claims and inhibitions on 
the settlement process and would” as he further added, “impose 
additional litigation costs in an area in which litigation costs are 
by unanimous agreement already too high.” 

There are solutions better than contribution, but defining a 
better solution requires a candid description of the problem. 

The problem is not in my judgment fundamental fairness, as the 
proponents of contribution insist. Fundamental fairness in essence 
is a due-process concept. It is not at issue here, as the Supreme 
Court’s recent decision in the Texas Industries v. Radcliff Materi- 
aigcaee prene 

at contribution’s proponents are really co ini i 
overdeterrence. In antitrust cases, say the ae ce cu i 
tion, plaintiffs simply have too much power. They have at their dis- 
posal a very imposing arsenal of weapons, not all of which have 
been provided by Congress, and the cumulative force and effect of 
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benefit of Federal grand jury investigations, the use of guilty ver- 
dicts in criminal cases as evidence of civil liability, joint and sever- 
al liability, which makes each member of the conspiracy responsi- 
ble for all damage attributable to its operations, mandatory treble 
damages, rule 28 class actions, and favorable case-law precedents 
on the claims-reduction issue facilitating partial settlements on a 
bargain basis by fewer than all of the defendants. 

Contribution then is being offered up to address a perceived im- 
balance in power between the plaintiffs and the defendants in anti- 
trust litigation. The defendants, or some of them, are asking Con- 
gress for a new weapon. 

As I have explained in my written statement, the practical 
result, if contribution is authorized, will be this: Those defendants 
who prefer to go to trial for whatever reason, will use contribution 
directly or indirectly to prevent partial settlements. Plaintiffs 
either will have to deal with the defendants as a group or not at 
all. Contribution will function as a policing device to gain leverage 
in settlement negotiations by assuring that all defendants negoti- 
ate in concert or not at all. 

There are two reasons why this will happen. First, because the 
claims-reduction provisions will eliminate bargain settlements, and 
thus reduce the defendant’s motivation to settle; and second, be- 
cause in trying to settle, the defendant will open up discovery on 
contribution-related issues which will be so undesirable generally 
from the defendant’s perspective, that individual settlements 
simply will not be very often proposed. 

Alternatively, and I submit this would be the exception and not 
the rule, parties will attempt to settle despite the existence of con- 
tribution, but only after extensive discovery concerning the settling 
defendant’s role in the conspiracy, the nonsettling defendant’s con- 
tentions in that regard, and the damages attributable to the set- 
tling defendant’s sales. 

Whichever of these alternatives obtain, the results will be much 
the same. Settlements will be infrequent and will occur later in the 
litigation; discovery will be more complex, time-consuming, and ex- 
pensive; and antitrust litigation will acquire a substantially in- 
creased shelf life. 

This is not a very satisfactory solution to the problems com- 
plained of, and I believe the defendants particularly will be disad- 
vantaged by contribution in several ways. 

I think it is a bad idea, based on my experience, for the following 
reasons: First, because the defendants would lose negotiation flexi- 
bility, and the incentive to negotiate which the plaintiffs ability to 
offer a bargain settlement represents. 

Second, defendants would not be able to settle without giving the 
plaintiff—and in rule 23 cases the court—the right to conduct dis- 
covery relating to the defendant’s involvement in the conspiracy 
and the nonsettling defendant’s contentions in that regard. 

Third, unless the defendant who wants to settle is sufficiently 
well off to pay a settlement which fairly represents the damages 
attributable to his sales, he cannot cut his losses and get out of the 
litigation. Without such a settlement, the plaintiff simply would 
not be willing to allow his share of the market to escape the net. 
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Finally, a company which is not actually named as a defendant 
but aie is a Pe of an industry in which other companies 
have been sued will have an open-ended problem with respect to 
the statute of limitations in that he will never know whether he 
may be brought into the litigation years later by virtue of a contri- 
bution claim filed by another defendant. — 

I would urge that this committee consider a different approach, 
and that we look, instead of at contribution, at the possibility of a 
change in joint and several liability and a determination as to 
whether those principles should be applied to each and every anti- 
trust conspiracy case, and further that the committee consider 
whether the treble-damage remedy should be mandatory in every 
case, or whether it should be discretionary with the courts. 

Thank you. 

Chairman Ropino. Thank you very much. 

[The prepared statement of A. Stephens Clay follows:] 


PREPARED STATEMENT OF A. STEPHENS CLAY CONCERNING CONTRIBUTION IN 
ANTITRUST LITIGATION 


My name is Steve Clay. I am a lawyer practicing with the firm of Kilpatrick & 
Cody in Atlanta, Georgia and in Washington, D.C. I have been an antitrust litigator 
for almost 13 years. My experience has included the representation of antitrust 
plaintiffs and of antitrust defendants. Recently I had the privilege of serving on the 
American Bar Association’s Task Force on Contribution, and wrote the Minority 
Report which opposed the legislative creation of contribution rights among antitrust 
defendants. 

Based on my experience, contribution among antitrust defendants would create 
more problems than it would solve, for defendants as well as for plaintiffs. If anti- 
trust defendants are suffering from “fundamentally unfair” treatment, the absence 
of contribution rights is not the cause. The treatment of which contribution’s propo- 
nents complain results from the combined operation of (1) the principle of joint and 
several liability as it applies to Sherman Act conspiracies; (2) mandatory treble 
damages; and (3) the in terrorem effect of massive class action. 

Defendants may have a legitimate complaint. Perhaps the sanctions for antitrust 
violations are too severe. An attempt, however, to achieve a proper balance through 
the creation of contribution rights simply will not work. The result in most cases 
would be prolonged litigation, the elimination of settlement as an option for resolv- 
ing the dispute, and no increase in the dispensation of fundamental fairness. 


A. CONTRIBUTION IS AN INDIRECT ATTACK ON THE PRINCIPLE OF JOINT AND SEVERAL 
LIABILITY 


Those who support contribution have an appealing argument: they do not want to 
pay for damages which someone else really caused. Thus, under the contribution 
proposals outlined in H.R. 1242 and in H.R. 4072, in cases where the plaintiffs settle 
with one of the defendants, the non-settling defendants are not to bear any responsi- 
bility for damages attributable to the settling defendant’s sales. 

Under the common law whenever the plaintiff's injury is the result of deliberate 
concerted action in pursuance of an illegal common plan and objective shared by 
the defendants, each defendant is separately (that is, ‘“‘severally”’) liable for ail 
damage caused by their collective conduct. The jury is not permitted to apportion 
the damages among the defendants, nor are the defendants able to use Jegal process 
to apportion damages among themselves.’ This principle is still the prevailing rule 
ap respect to all intentional torts, whether applied in an antitrust or other con- 

ext. 

The question, then, is whether contribution rights should be created t 
impact of the principles of joint and several liability on antitrust sakes ears ‘AL 
though the bills before this subcommittee state that principles of joint and several 


‘See, e.g. Everett v. Williams, Ex. 1725, reported in 1893, 9 L.Q. Rev. 197. O i 
sued another in an action on account for a share of their 6 ete The bill Pe resale era 
plaintiff's solicitors fined for contempt, and both parties were hanged. As Prosser notes at % 
273-274 fn. 38 of his “Law of Torts,” “in short, contribution was not allowed.” a 
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liability are not affected by the legislation, that declaration is contradicted by the 
claims reduction provisions. A genuine question may be raised as to the desirability 
of applying such principles to every kind of conduct capable of characterization as 
an antitrust conspiracy, but the question should be addressed directly because it in- 
volves policy considerations of the greatest significance. 

Moreover, if joint and several liability under the antitrust laws is to be reconsid- 
ered, Congress should simultaneously and comprehensively evaluate the other deter- 
rents currently relied upon to assure compliance with the antitrust laws. It may, for 
example, be far simpler and more effective to apply the treble damage penalty dif- 
ferently or to consider appropriate limitations on the class action device than to 
tamper with common law liability principles of broad application developed over a 
two-hundred year period through thousands of decided cases and affecting directly 
and indirectly so many different issues. 

Finally, even if the application of joint and several liability to antitrust conspira- 
tors should be reconsidered, a horizontal price-fixing conspiracy as described by H.R. 
1242 and H.R. 4072 is the least appealing context in which to make the change. In 
such a conspiracy, the cooperation of each member is indispensable. If any true com- 
petitor insists on price competition, either the conspiracy will fail altogether or the 
uncooperative competitor will dramatically increase its market share to the benefit 
of the public paying lower prices and to the substantial detriment of the conspira- 
tors. Should the uncooperative competitor disclose the existence of the conspiracy, 
its dissolution will be assured. 

In the strictest proximate cause sense, then, each cooperating price-fixer in a hori- 
zontal conspiracy is indivisibly responsible for all damage caused by all members of 
the conspiracy. No plaintiff would have been injured as badly had any member of 
the conspiracy insisted on competition or disclosed the existence of the illegal agree- 
ment. With respect to horizontal price-fixing antitrust conspiracies, deterrent objec- 
tives favor a continuation of joint and several liability, and the logic of holding each 
conspirator liable for all damage done is compelling. 

In this regard, horizontal price-fixing conspiracies are significantly different from 
Securities Act cases in which courts have been willing to find contribution rights 
among joint tort-feasor defendants. Such defendants generally have not acted to- 
gether pursuant to a common plan or objective, and the prohibited conduct in which 
they have engaged represents a wide spectrum of behavior punishable under differ- 
ent standards ranging from strict liability without negligence to specific intent to 
defraud. Accordingly, adjustment through contribution claims of the obligations 
among such joint tort-feasor defendants according to the relative nature of their 
conduct is consistent with the statutory scheme establishing their liability to the 
plaintiff. No such distinction can be drawn with respect to Sherman Act conspira- 
tors. 


B. CONTRIBUTION WOULD MAKE SETTLEMENTS MORE DIFFICULT TO ACHIEVE AND WOULD 
MAKE ANTITRUST LITIGATION SUBSTANTIALLY MORE COMPLEX AND TIME CONSUMING 


At the beginning of any major antitrust litigation involving an alleged horizontal 
price-fixing conspiracy among several defendants, defense counsel typically will 
meet with each other to determine if their clients are willing to enter into a so- 
called “sharing agreement”. Such an agreement provides, among other things, that 
no defendant will settle unless the plaintiffs surrender their claim for damages at- 
tributable to that defendant’s sales. 

Usually, the effort to arrive at a sharing agreement fails. One or more of the de- 
fendants thinks he can make a better deal on his own. He may, for example, believe 
that he can convince the plaintiffs that he is innocent, or relatively so, and thus 
escape the litigation for a nominal sum. Or he may prefer to cut his losses early by 
settling out and taking advantage of the plaintiffs’ “bargain basement” offer. 

Defendants who prefer settlement to long-term litigation generally avoid sharing 
agreements. They view litigation as an intolerable expense and risk. They believe 
themselves innocent, but they are willing to pay a price to get out of the case. Such 
defendants will object to contribution proposals such as H.R. 4072 and H.R. 1242 
which, in effect, legislatively mandate sharing agreements. 

Does Congress really want to discourage such bargain settlements? Even if occa- 
sional defendants are from time to time disadvantaged, does that mean the rules 
should be changed? 

Suppose, for example, that among the defendants in a Section One Sherman Act 
case is a medium-sized company with a modest net worth but a substantial share of 
the market during the term of the alleged conspiracy. Suppose further that the com- 
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pany perceives a serious risk in the litigation that it will be found a member of the 
conspiracy. The company is willing to surrender its net worth to settle. 

As the law stands today, the prospect for successful negotiations in such a case 
would be favorable because (1) the defendant would be paying everything it realisti- 
cally could and (2) the plaintiff could pursue the remaining defendants for the dam- 
ages attributable to the settling defendant, minus the settlement consideration re- 
ceived. 

Under H.R. 4072 and H.R. 1242, the plaintiff would be far more likely to conclude 
that such a settlement was undesirable. Even if the defendant were willing to sur- 
render its net worth to settle, the plaintiff could not afford to release so large a 
market share for a disproportionately small settlement consideration. 

A law which obstructs such settlements is subject to serious question. 

Underlying the contribution proposals now before Congress is the notion that 
plaintiffs frequently settle first with the guiltier, richer defendants and leave in the 
case the smaller, more innocent defendants who cannot afford to run the risk of 
losing, and who thus must surrender in settlement. 

The phenomenon described may have occurred. It is, however, an unlikely scenar- 

io for most antitrust litigation, and is not likely to be so frequent or serious as to 
require a legislative solution. Speaking from experience, I can tell you that plain- 
tiffs do not prefer to try their cases against the most innocent or the poorest defend- 
ants. Partial settlements generally eliminate the defendants who cannot carry a 
ee share of any judgment obtained or who are more likely to appeal to the 
judge or jury. 
_ If such a consequential change in the law is to be seriously considered, further 
investigation is in order. Are many defendants frequently forced to settle by the 
threat of paying for other defendant’s sales? For most defendants, treble damages 
based on their own sales would cripple or destroy the company. Does the increment- 
al difference attributable to other defendants’ sales really change the company’s de- 
cision whether to settle or litigate? 

Partial settlements, or settlements with fewer than all the defendants, have 
served as a crucial preliminary step in achieving comprehensive settlements of com- 
plex antitrust litigation. For that reason, they have been supported by the Supreme 
Court. For example, in Zenith Radio Corporation v. Hazeltine Research, Inc., 401 
U.S. 321 (1971), the Supreme Court held that interpretive rules facilitating partial 
settlements were “most consistent with the aims and purposes of the treble damage 
remedy under the antitrust laws’. Any rule which would frustrate such partial = 
tlements would “promote litigation”. The Court emphasized that private antitrust 
litigation frequently is multistate and multiparty in character, and the likelihood of 
say aren Gee eae to settle a case was remote. 

ontribution legislation would create a rule frustrati i 
promoting litigation. Whatever criticism fairly may poseatienor Wee abilities ee 
posed by the antitrust laws or of the coercive nature of class actions, the undeni Bie 
fact remains that over 95 percent of all major antitrust litigation toda i ‘if d 
by settlement. If defendants today are being unfairly leveraged hig Gat h aetil 
ment, the solution lies not in frustrating settlements or promoting litigati ‘ bits a 
a direct reevaluation of the liabilities and damage exposure aie b Face tith Bi 
ee ey ne - action device. To address these issues aie y hocuctehe 

ation of co i i sone : 
econ escen pues rights will only compound the problems giving rise to the 

Contribution also would add to the complexit i itigati i 
ee: class i claims to be tried in every cat ASR NE oH Su nr a 

ave in ial j rice 
thus ETO ced ESS ea ote and mitigate the additional complexity 
example, even if the defendants a oui teces tee ou akg te eine Or 
contribution claims against each other until after netolaine f thea i Bees filing 
the plaintiffs will have the ability and the right to disc neo the plaintiffs’ claims, 
contentions as to the damages attributable to the othe def ce Ree eee ae ats 
out such discovery, plaintiffs could not evaluate an : en eer ee ees 
they would not be able to determine the claims sedhetior Se ee 
At minimum, plaintiffs would be entitled to the fol Se ee ene aeueeraetts 
defendants: e following information from all the 

(1) Assuming a conspiracy is f i i 
vers ioe state oie ee eters EOC ae ace ee a oe ai” Perea» 

ssuming the existence of i mea 
contend should be attributed to Hol Se hea the actual damages which eo 
and every fact which supports your contention. (or purchases), and state each 
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The parties may argue as to the timing of the discovery, but one point is clear: 
the plaintiff cannot and will not settle any claim until satisfactory information re- 
sponsive to these questions has been provided. Moreover, in class action litigation, 
the judge would insist on such information before he would adjudicate the fairness 
of the settlement as required by Rule 23. The settling defendant’s role in the con- 
spiracy and the damages attributable to that defendant’s sales would have to estab- 
lished before settlement could take place. 

Inevitably, one of two results must be expected: either defendants will agree not 
to settle individually in an effort to prevent the contribution issue from arising; or 
such individual settlements will occur, as will related discovery, and the filing of 
contribution claims will accelerate and become part of the main litigation. 

Neither result is desirable. 

If defendants agree not to settle individually to avoid discovery on the contribu- 
tion issue, settlements will occur less frequently and at later stages in the litigation. 
A particular defendant’s self-interest will have to be subordinated to the defendant’s 
group as a whole. Contribution rights will operate as a policing device whereby the 
defendants most determined to litigate (for whatever reason) impose their will on all 
the others. Years of life will be added to antitrust conspiracy cases. 

If defendants cannot or do not maintain a unified front against settlement, claims 
among the parties will proliferate and discovery relating to these claims will pre- 
cede any settlement. Again, all the parties will be locked into litigation made geo- 
metrically more complex by the multiplicity of claims. 


CONCLUSION 


“Fundamental fairness” does not require the creation of contribution rights. Com- 
plex problems can never be entirely solved; compromise is necessary. In compro- 
mise, the blanket is always too short. There may be occasions today when the oper- 
ation of the principles of joint and several liability and of Rule 23 combine with the 
absence of contribution rights to create a disadvantage for a defendant who does not 
want to settle but is afraid to litigate. But to argue that the unfairness is “funda- 
mental” is to overstate the case; were it true, the Supreme Court would already 
have eliminated the inequity under the due process clause. Antitrust conspiracy de- 
fendants suffer no disadvantage in this regard which is not shared under the 
common law by all joint tort-feasors acting deliberately and in concert. 

If unfairness exists, contribution is not the solution. At,least as many sympathetic 
parties, plaintiffs and defendants alike, would be denied fairness by the creation of 
such rights. Other avenues of relief, including a reconsideration of the treble 
damage remedy, of the kinds of cases to which joint and several liability should 
apply, and of the Rule 23 class action device offer more direct relief without compro- 
mising the objectives of the Sherman Act, interfering with the likelihood of settle- 
ments or adding greater complexity to antitrust litigation. 


Chairman Ropino. Mr. Susman. 

Mr. SusMAN. I am Stephen Susman of Houston, Tex. I am with 
the firm of Susman & McGowan, and while I have gotten some no- 
toriety recently for my role as lead counsel for the plaintiffs in the 
Corrugated case, I have done a lot of defense work. In fact, 50 per- 
cent of my practice is defending antitrust cases. 

I will limit my remarks to the common features of the two bills 
that are before this body. 

The most notable of those common features is that both are lim- 
ited to cases of horizontal price fixing. I do not intend to address 
my remarks to the wisdom or lack of wisdom of contribution in 
vertical-type arrangements where the danger of overdeterring some 
socially useful conduct might be present. Everyone admits, howev- 
er, that there is nothing socially useful about price fixing, and 
therefore you could not only triple damages, quadruple, tenfold, 
twentyfold damages, and there would be no danger whatsoever of 
deterring socially useful conduct. 

The bill being proposed would change hundreds of years of 
common law tradition in cases of intentional torts. 

People do not fix prices accidentally. 
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Where there is an intentional tort such as price fixing, the courts 
have not let the violators of the law share the loss. ; 

Some have referred to the proposed legislation as the Price 
Fixers Relief Act of 1981. I refer to it as the Fairness to Felons Act 
of 1981, because that is exactly what is being proposed. 

After all, just a few years ago, Congress made price fixing a 
felony, and price fixers fall into the category of felons. 

It is difficult to imagine that this Congress would concern itself 
with easing the burdens on felons while at the same time the 
public is voicing outrage with legislative and judicial leniency with 
criminals. 

Now my son who is 12 years old asked me to explain what I was 
coming up here to do, and in trying to explain to him, I told him: 

Harry, it is like two guys who plan to rob a bank agreeing that before they rob 
the bank, they will split the loot, and later one guy does not give half to the other 
guy. 

Is any court going to entertain a suit of one bank robber against 
the other to do justice between two bank robbers? Yet this is exact- 
ly what the proposed legislation deals with. Suppose a group of 
competitors entered into a price-fixing agreement, and at the same 
time they agreed to fix prices, they agreed in advance if any got 
caught, the others would share the liability for damages to whom- 
ever the conspiracy injured. Would any court enforce such an 
agreement? Of course not. It would be against public policy, be- 
cause it would encourage and facilitate a crime. 

Now, some antitrust violators argue that a rule of joint and sev- 
eral liability without contribution could bankrupt their company. I 
know of no case where any company has been bankrupted by an 
antitrust settlement or judgment, but even if such a case had oc- 
curred, I would say, “So what?” 

The possibility of bankruptcy may be the only way of getting a 
company’s attention, given the large benefits that price fixers can 
reap, the maximum $1 million fine may unfortunately amount to 
no more than a drop in the bucket. 

Several advocates of contribution argue that the present law re- 
sults in small, innocent defendants being pressured into settling. 

Such a result is highly unlikely. As someone who has represent- 
ed plaintiffs, I can tell you frankly we do not want to sue or go to 
trial against a small, innocent defendant. Instead we prefer to try 
our cases against large, guilty, juicy defendants. 

_ The Corrugated case provides an example of the fate of relatively 
innocent defendants in the absence of contribution. 

By the time that case went to trial in May 1980, four defendants 
ee Plaintiffs subsequently settled with two of those, West- 
i an Pepe. Zellerbach, against whom plaintiffs had little lia- 

lity evidence, and we settled with them for amounts way below 


amounts, and in general a small-claim defendant 
fear under the no-contribution rule. 
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Now, in addition to substantial corporations, small businesses 
and numerous individuals are typically claimed as coconspirators 
in price-fixing cases. 

I have attached to my prepared remarks a chart put together 
yesterday from my files and files of other lawyers in the country in 
the 11 major price-fixing cases of the last couple of years. That 
chart indicates the number of coconspirators’ names in these 11 
cases exceeded 1,100. Of those 1,100 named coconspirators, most of 
whom were individuals, only 10 percent were sued by the plaintiffs. 

That means that the plaintiffs themselves engage in a defendant 
selection process prior to filing their suit. We do not typically sue 
individuals, see exhibit C-2, or small businesses that may have 
been involved as coconspirators. 

A rule that would permit the large companies that are sued as 
defendants to bring back into the litigation and force the expenses 
of legal fees on individuals and small businesses who may have 
participated in the conspiracy by asserting against them third- 
party claims for contribution can only bog down the judicial proce- 

ure. 

Furthermore, some of the companies that do get sued, the plain- 
tiffs find out later, tend to be companies that cannot afford to pay 
much, so we enter into hardship settlements with those defendants. 

Again, exhibit C indicates that in all these antitrust cases, there 
are substantial numbers of hardship settlements, that is, where 
plaintiffs go to a defendant and say, ‘You pay not what you ought 
to pay, but what you can afford to pay.’”’ And after looking at that 
defendant’s financial records, and submitting them to an account- 
ing firm, plaintiffs say, ‘This company, while it ought to pay $20 
million, can only afford to pay $20,000,” and that is what the plain- 
tiffs take. 

If contribution becomes the law, no plaintiff can settle with the 
hardship defendant, because the plaintiff, while not wanting to put 
a company out of business in a market in which plaintiffs are pur- 
chasing goods, will not be willing to give up a claim if it means 
that they are giving up a lot more than they are getting, which 
will happen in the hardship case. Plaintiffs will be giving up under 
the proposed legislation all damages allegedly attributable to the 
sales of that settling defendant, and thereore the plaintiffs will not 
be able to settle with the hardship defendant. 

The defendants will have no concern for such a competitor. Fur- 
thermore, take the case of these individual coconspirators, the hun- 
dreds of them. They will be named by defendants as third parties, 
or at least be threatened by defendants to be named in the interest 
of keeping their lips sealed, because it is from those individuals 
that plaintiffs typically get the best evidence. . 

If you are such an individual, would you volunteer testimony if 
you are looking at the threat of a third-party contribution claim 
from defendants in the lawsuit? Of course not. 

A right of contribution will give defendants a means of first, fore- 
closing plaintiffs’ access to evidence in an area where the wholesale 
assertion of the fifth amendment has already taken its toll of si- 
lence; second, prolonging the day of judgment in an area where the 
absence of prejudgment interest has already placed the burden of 
delay on the plaintiff; and third, enhancing the ability of defend- 
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ants to fix prices in the future by destroying small competitors who 
cannot afford the expense of protracted litigation and ought to get 
out on a hardship settlement. ; 

A businessman can avoid the serious treble damage penalties 
under the antitrust laws, not by petitioning this body to make a 
new right of claims contribution, but simply by not conspiring to 
fix prices. : 

Price fixing is not conduct that, under certain circumstances, 
might be reasonable and thus lawful. The threat of liability will 
not deter any socially useful conduct, and judges and juries will 
throw out those price-fixing cases that lack merit. The 37 defend- 
ants in the Corrugated Container case who paid more than $300 
million in settlement did so not because of legalized blackmail, but 
because they recognized the very real likelihood that a jury would 
find them, like Mead, guilty of conspiring to fix prices in the corru- 
gated industry. 

A rule permitting contribution would undermine the deterrent 
goal of the antitrust laws. 

The no-contribution rule furthers the deterrent policy of anti- 
trust, because each coconspirator stands jointly and severally 
liable. This rule of joint and several liability creates a strong deter- 
rent to intentional wrongful activity. 

In some respects, the Corrugated case is atypical of price-fixing 
cases. In most cases, defendants who are the last to settle or who 
go to trial account for over 25 percent of the market. Their expo- 
sure under current law is not more than three or four times the 
damages attributable to their own sales. 

Is this more severe than necessary to deter price fixing? That is 
the question this body needs to ask itself. 

The answer is no, it is not, unless the odds of being detected as a 
Gaies fixer and losing a treble damage case are better than 1 out of 


No one thinks that. Attorney General Baxter himself recently 
questioned whether, with the prospect of joint and several liability 
for treble damages without a right of contribution under current 
law, even treble damages is sufficient to deter price fixing. 

Now, a good example of the deterrent effect of current law is a 
movie called “The Price.” I believe that virtually every antitrust 
defense lawyer in the country would agree that the most effective 
piece of antitrust compliance material produced in the last decade 
is this film called “The Price,” currently shown to corporate man- 
agers throughout the country during in-house compliance _pro- 
grams. It is no accident that “The Price” was produced by one of 
the Corrugated defendants in May 1979, 5 months after that com- 
pene and 20 of its codefendants paid $300 million in partial settle- 
ment. 

If those settlements can only be explained by the absence of a 
rule of contribution, and if those settlements were necessary to 
cause American businessmen throughout this country to view the 
film, “The Price,” then the price of “The Price” was worth it. 

In addition, the no-contribution rule helps prevent the type of 
cost-benefit analysis of potential price fixing that would so easily 
occur if each defendant knew in advance that it will have to pay a 
predictable share of the conspiracy damages. 


13 


You see, Mr. Brooks suggested that each defendant should know 
what it might have to pay. Well, you have got to view the situation 
from the perspective of someone who is getting ready to fix prices 
in the future. Under current law the small company cannot be as- 
sured that it will not be the one that is named as a defendant. In 
looking at the future, every company thinks it could be liable for 
treble damages, liable jointly and severally for treble damages, 
without a right of contribution. It is this looking in the future that 
deters companies from engaging in price fixing. 

Even if the plaintiffs name all significant conspirators as defend- 
ants, the cross-claims remaining after plaintiffs had settled with 
some defendants would make discovery and trial protracted, con- 
fusing, and unwieldy. Plaintiffs’ claims could become lost among 
the multitude of defendants’ claims. 

Moreover, the burden on the administration of justice by creat- 
ing this right would be intolerable. The Corrugated case went to 
trial against only three defendants, two of whom settled before 
they had an opportunity to put on their case. The trial against 
three defendants, with only one defendant presenting its case, took 
3% months. 

Now, exhibit C indicates that there were 37 defendants and 828 
nondefendant coconspirators in the Corrugated case. If cross-claims 
and third-party claims for contribution had been allowed, as the 
would be under these proposed bills, a possible total of 745,632 
third-party claims could be filed in a case like the Corrugated case. 
That would not make trial long, but impossible, absolutely impossi- 
ble. Potential plaintiffs would simply have to decline to file suit. 

In a time when everyone is concerned with simplifying litigation, 
streamlining litigation, eliminating abuses in discovery, working on 
the clogged congestion of Federal courts, why this body would con- 
sider presenting a right which for tactical reasons could be used to 
delay the day of judgment indefinitely is beyond me. 

Again, as one who has operated in the field, I am convinced that 
this bill will prohibit settlements, not only with hardship defend- 
ants, but early in the game with all defendants. 

Several conclusions remain unchallenged. 

A rule of contribution will add layers of complexity to already 
complex antitrust cases. 

The defense bar has been saying for years that class actions in- 
volving classes of 10,000, 12,000, 15,000 plaintiffs are unmanagea- 
ble. 

How about a simple old case that involves 10,000, 12,000, 800,000 
cross-claims or third-party claims? Is that manageable? Of course 
not. 

It does not appear that a rule of contribution is necessary to pro- 
vide fairness to price fixers. Price fixers are felons and price fixing 
is an intentional crime as well as an intentional tort. 

There is no empirical evidence that current law is so effective as 
to cause price fixing to be on the wane. There is no empirical evi- 
dence that present law deters any socially useful conduct in the 
area of price fixing. There is no empirical evidence that any anti- 
trust settlement or judgment has ever bankrupted a defendant. 
There is no evidence that any defendant has ever had to pay a set- 
tlement disproportionate to its actual guilt. 


i1=435.0) 383-92 
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[The prepared statement of Stephen D. Susman follows:] 


PREPARED STATEMENT OF STEPHEN D. SuSMAN, Houston, Tex. 


My name is Steve Susman and I am the senior partner in the firm of Susman & 
McGowan in Houston, Texas. I have taught antitrust law and have tried a number 
of antitrust and other business cases. While I have received some publicity recently 
for my efforts on behalf of the plaintiffs in cases like the Corrugated Container anti- 
trust case and the Houston Cable T.V. antitrust case, at least 50 percent of my time 
is devoted to representing defendants. 


I. SCOPE OF THIS ADDRESS 


I have been requested to present my views on the issues of contribution and 
claims reduction in antitrust cases. ; ' 

Some of you may already have a great deal of familiarity with the issues of contri- 
bution and claims reduction, so I will describe those issues only briefly here. “Con- 
tribution” refers to the right of a defendant to sue others—be they other defend- 
ants, named but non-defendant co-conspirators, or other third parties allegedly re- 
sponsible for plaintiff's loss—for recovery of part of any judgment the defendant 
seeking contribution may have to pay to plaintiff. Those sued by the defendant can 
be said, then, to have “contributed” to plaintiff's judgment. 

The term “claims reduction,’ when used in the context of a partial settlement, 
refers to a rule that would reduce plaintiff's claim against any particular defendant 
by a specified percentage of plaintiff's total claim. For example, application of a per 
capita claims reduction rule to a case involving four defendants means a settlement 
with any defendant would reduce plaintiff's claim against the remaining defendants 
by 25 percent of a judgment in favor of plaintiff. In that case, if plaintiff were to 
settle with any one of the defendants for less than 25 percent of the total judgment, 
plaintiff could never ultimately achieve total recovery of his loss, because the re- 
maining defendants would under no circumstances be liable for more than 75 per- 
cent of the total judgment. Thus, “claims reduction” has a more drastic effect on 
plaintiffs than contribution has. Unlike contribution, claims reduction is inconsist- 
ent with the notion of “joint and several” liability. With claims reduction, nonset- 
tling defendants are not jointly and severally liable for damages caused by settling 
defendants. 

As I understand matters, this Committee has before it two contribution bills, H.R. 
1242 and H.R. 4072. These bills would each create a right of contribution only in 
cases of horizontal price-fixing, that is, price-fixing among competitors. While both 
protect from contribution a defendant who settles in good faith, they exact as the 
price plaintiff pays for any settlement, reduction of plaintiff's claim by a sum unre- 
lated to the amount plaintiff received in settlement. I will limit the scope of my re- 
marks to the pending bills and will not address the issue of contribution as it might 
apply to illegal vertical arrangements, as, for example, an illegal agreement be- 
tween a manufacturer and distributor. 


Il. BACKGROUND 


A. Common law rule 


The common law did not permit contribution among joint tortfeasors. Dean 
Prosser, in his hornbook on the law of torts, described an early case in which the 
contribution issue arose. Apparently one highwayman sued another for a share of 
their ill-gotten plunder. The court dismissed the case, fined the plaintiff's solicitors 
and had each of the highwaymen hanged. As Dean Prosser summarized: “In short, 
Pe ee weeny aye zt ‘ 

imilarly, in the early case of Merryweather vy. Nixan,2 Lord Kenyon stat 
he had never heard of such a claim. The no-contribution rule has eae 2 ae 
in America for 150 years. 

The states have eroded the common law no-contribution rules in cases involving 
negligent conduct. Nevertheless, in cases involving intentional torts, the states have 
overwhelmingly continued to apply the no-contribution rule. The Uniform Contribu- 
tion Among Tortfeasors Act, as revised in 1955, denies any right of contribution to a 
party that has intentionally caused or contributed to plaintiff's injury.* Twenty-two 


1 W. Posser, “Law of Torts’ § 50 at 305 n. 40 (4th ed. 1971). 
28 Term. Rep. 186, 101 Eng. Rep. 1337 (K.B. 1799). 

’ See Bartle v. Nutt, 29 U.S. (4 Pet.) 184 (1930). 

* Uniform Contribution Among Tortfeasors Act § 1(c). 
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of the states that have considered the issue have expressly disallowed contribution 
for intentional torts,> whereas only five states have allowed contribution.® 


B. No contribution in antitrust cases 


Although federal law has permitted contribution in certain cases of negligent con- 
duct,’ the antitrust laws generally prohibit certain types of intentional conduct. In 
fact, H.R. 1242 and 4072 apply only to “horizontal agreement(s] to fix, maintain, or 
stabilize prices,’ in other words, only to blatantly intentional and criminal viola- 
tions of the antitrust laws. These price-fixing cases fall squarely within the category 
of cases to which courts have traditionally—and wisely—applied a rule of no contri- 
bution. Not surprisingly, then, a long line of cases 8 culminating in the Supreme 
Court’s unanimous decision in Texas Industries, Inc. v. Radcliff Materials, Inc.® 
flatly denied contribution in antitrust cases. 


Ill. “FAIRNESS” TO DEFENDANTS DOES NOT REQUIRE A RULE OF CONTRIBUTION 


Hundreds of years of tradition and judicial wisdom stand behind the no-contribu- 
tion rule in cases of intentional torts. Thus, those who come before Congress to 
change this long-standing rule face a heavy burden of persuasion. To carry this 
burden, proponents of contribution have relied primarily on appeals to “fairness.” 
pomeebte of fairness, however, do not favor a change to contribution among price 
ixers. 

Some, including myself, have referred to the recent contribution proposals as the 
“Price-fixers Relief Act of 1981” or “Fairness to Felons Act.” These epithets contain 
more truth than fiction. After all, just a few years ago the Congress amended the 
Sherman Act to make a violation of that Act a felony.!° Price fixers, therefore, now 
fall into the category of felons, and it is difficult to imagine that the Congress would 
concern itself with easing the liability burdens of felons at a time the public voices 
outrage with legislative and judicial leniency with criminals. 

In Dean Prosser’s story of the highwaymen, the court showed little sympathy for 
the plight of one of the felons. And if anything, today’s public demands that law- 
makers take a tougher, not a softer, stance toward wrongdoers. 

Suppose that several competitors entered into a price-fixing agreement and, fur- 
ther, agreed that they would share among all of them any damage judgment ren- 
dered against any as a result of the conspiracy. If one conspirator later had to pay a 
judgment to a victim of the conspiracy and sued the other under the damage-shar- 
ing agreement, the courts would surely refuse to enforce the sharing agreement. 
Whatever has an obvious tendency to encourage crime is contrary to public policy, 


> Alaska: Alas. Stat. § 09.16.020(1); California: West’s Ann. C.C.P. § 875; Colorado: Colo. Rev. 
Stat. Tit. 18, Art. 50.5-101(3); District of Columbia: Georges Radio v. Capital Trans. Co., 126 F. 2d 
219 (D.C. Cir. 1942); Florida: F.S.A. § 768.31(2)(c); Georgia: Ga. Code Ann. § 105-2012(1); Iowa: 
Best v. Yerks, 247 Iowa 800, 77 N.W. 2d 23 (1956); Kentucky: Ky. Rev. Stat. § 412-030; Maine: 
Hobbs v. Hurley, 117 Me. 449, 104 A. 815 (1918); Massachusetts: Ann. Laws Mass. ch. 231 B §§ 1- 
4 (1979); Michigan: Moyers v. Spartan Asphalt, 338 Mich. 314, 334 (Mich. 1970); Minnesota: 
Murray v. Reliance Ins. Co., 60 F.R.D. 390 (D. Minn. 1973); Nebraska: Royal Indemnity Co. v. 
Aetna Casualty & Surety Co., 193 Neb. 752, 229 N.W. 2d 183 (1975); Nevada: N.R.S. § 17.255; 
North Carolina: N.C. Gen. Stat. § 1B-1l(c); North Dakota: N.D. Cent. Code Ann. § 32-38-01(3); 
Ohio: Ohio Stat. Ann. § 2307.31(A); Oklahoma: Okl. St. Ann. Tit. 12 § 832(c); Pennsylvania: Cage 
v. New York Central Railroad, 276 F. Supp. 778 (W.D. Pa.), aff'd, 386 F. 2d 998 (8d Cir. 1967); 
Tennessee: Tenn. Code Ann. § 23-3102(c); Virginia: Va. Code § 8-01-34, Carrier's Insurance Ex- 
change v. Truck Insurance Exchange, 310 F. 2d 658, 658-59 (4th Cir. 1962); West Virginia: 
Haynes v. City of Nitro, 240 S.E. 2d 544 (1977). 

6 Delaware: McLean v. Alexander, 449 F. Supp. 1251 (D. Del. 1978); Maryland: Webster Motor 
Car Co. v. Zell Motor Car Co., 234 F. 2d 616 (4th Cir. 1956); New Jersey: Judson v. Peoples Bank 
& Trust Co., 17 N.J. 67, 110 A. 2d 24 (1954); New York: N.Y. Civ. Prac. law § 1401:3; Rhode 
Island: Sousa v. Casey, 111 R.I. 623, 306 A. 2d 186 (1973). j 

7 E.g., Cooper Stevedoring v. Fritz Kopke, Inc., 417 U.S. 106 (1974) (admiralty law). 

8 Olson Farms, Inc., v. Safeway Stores, Inc., 1979-2 Trade Cas. (CCH) {62,995 (10th Cir. 1979); 
Wilson P. Abraham Construction Corp. v. Texas Industries, Inc., 604 F. 2d 897 (5th Cir. 1979); In 
re Corrugated Container Antitrust Litigation, No. 79-2439 (5th Cir. October 30, 1979); Goldlawr, 
Inc. v. Shubert, 276 F. 2d 614 (3rd Cir. 1960); Newark Motor Inn Corp. v. Fleck, 1980-2 Trade Cas. 
(CCH) 63,465 (D.N.J. 1980); In re Fine Paper Antitrust Litigation, M.D.L. 323 (E.D. Pa. August 
8, 1979); Hedges Enterprises v. Continental Group, Inc., 1979-1 Trade Cas. (CCH) {62,717 (E.D. 
Pa. 1979); In re Ampicillin Antitrust Litigation, 917 Antitrust & Trade Reg. Rep. (BNA) 1 
(D.D.C. 1979); Eastern Sugar Antitrust Litigation, M.D.L. 201A (E.D. Pa. 1979); El Camino Glass 
v. Sunglo Glass Co., 1977-1 Trade Cas. (CCH) {61,588 (N.D. Cal. 1976); Sabre Shipping Corp. v. 
American President Lines, Ltd., 298 F. Supp. 1339 (S.D. N.Y. 1969). 

9101S. Ct. 1061 (1981). 

1015 U.S.C. § 1 (as amended Dec. 21, 1974). 
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and agreements against public policy are illegal and void.** The courts should not 
enforce such a sharing agreement and Congress should not create one. __ ae 

Some antitrust violators argue that a rule of joint and several liability mi oH 
contribution could bankrupt their company. I say, so what? This result, ney e the 
only way of getting a company’s attention—given the large benefits price- ee can 
reap,!2 the maximum $1,000,000 fine may unfortunately amount to no more than a 
drop in the bucket. ; 

Certain advocates of contribution legislation argue that the present law results in 
small, innocent defendants being pressured into settling. Such a result is highly un- 
likely—plaintiffs do not want to try a case against a small, innocent defendant. 
Plaintiffs would, instead, much prefer to try a price-fixing case against a large, 
guilty defendant. The Corrugated case provides an example of the fate of relatively 
innocent defendants in the absence of contribution. By the time the Corrugated case 
went to trial in May of 1980, four defendants remained. Plaintiffs subsequently set- 
tled with two of those defendants, Westvaco and Crown-Zellerbach, against whom 
plaintiffs had little liability evidence, for amounts much reduced from the settle- 
ment figures with other defendants. In other words, these relatively clean but late 
settling defendants did not find themselves extorted into paying exorbitant 
amounts, and, in general a small, “clean” defendant has little to fear under the 
present no-contribution rule. +) ae 

In addition to substantial corporations, small business and numerous individuals 
are typically involved in price-fixing conspiracies, and plaintiffs typically sue only a 
handful of the alleged co-conspirators.!? Those not sued are typically small corpora- 
tions and individuals. Inspite of this pre-filing process of defendant-selection, some 
corporations sued, while appearing to be substantial, later turn out to have financial 
difficulties. Not desiring to cripple small, independent firms competing in supplying 
products, the class plaintiffs often agree to settle with these financially troubled de- 
fendants for what they can afford to pay. But these “hardship” settlement figures 
often fall short of such defendants’ share of the damages calculated on a percentage 
of sales basis. A rule of claims reduction would prevent such hardship settlements. 
In spite of their concern for the continued viability of a defendant, no class repre- 
sentative would accept and no court would approve a small settlement with a 
“poor” defendant that would greatly reduce the amount the class could recover 
from nonsettling “‘rich’’ defendants. And although under present law a purchaser 
class and the court have no desire to sue small corporations or individuals and sub- 
sequent concern for the viability of the small, “poor” company that happens to get 
sued, the larger, richer competitors asserting contribution claims under the pro- 
posed bills would have no scruples. In the interests of complicating pretrial discoy- 
ery, delaying and prolonging the trial, and making sure that third parties have no 
interest in cooperating with or providing evidence to the plaintiff, the named de- 
fendants would have every reason to file third party claims against the dozens of 
small business and individuals that the plaintiff has intentionally left out of the 
suit. In the interest of eliminating their weaker competitors, the defendants who 
can afford to pay would have no reason to settle their contribution cross-claims 
against the “poor” defendants who cannot. A right of contribution will thus give 
defendants a means of (a) foreclosing plaintiffs access to evidence in an area where 
the wholesale assertion of the Fifth Amendment has already taken its toll of si- 
lence; (b) prolonging the day of judgment in an area where the absence of pre-judg- 
ment interest has already placed the burden of delay on the plaintiff; and (c) en- 
hancing their ability to fix prices in the future by destroying small competitors who 
cannot afford the expense of protracted litigation. 

Last, any claims of abuse, coercion, legalized blackmail, or settlement stampedes 
would grossly distort reality. Businessmen can avoid the serious treble damage pen- 
alties under the antitrust laws, not by petitioning Congress to create new rights of 
contribution or claim reduction, but simply by not conspiring to fix prices. Innocent 
businessmen have no reason to fear: price-fixing is not conduct that under certain 
eo aig might be deemed “reasonable” and thus lawful; the threat of liability 

ere will not deter any socially useful conduct; and judges and juries will throw out 


11 See 17 Am. Jur. 2d Contracts § 182 at 546 (1964): see also Bowman v. Philli 
i 64); . Phillips, 21 P. 2380 
eae ) (agreement to defend parties for future criminal offenses encourages violation of the 
‘* In Corrugated, for example, the trial court estimated actual da illi 
i » the t $1.17 billi 
the period from 1960 to 1975. In re Corrugated C i i itigati ; eis, 
(COM) | tlt ab TOOL Ga, he soa gated Container Antitrust Litigation, 1981-1 Trade Cas. 


8 Exhibit C is a chart of maj i i : ; 
ie art of major recent price-fixing cases, many of which my firm was involved 
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those price-fixing lawsuits which lack merit. The thirty-seven defendants in the Cor- 
rugated Container case who paid more than $300 million in settlement did so not 
because of “legalized blackmail,” but because they recognized the very real likeli- 
hood that a jury would find them, like Mead, guilty of conspiring to fix prices in the 
corrugated industry. 


IV. POLICY CONSIDERATIONS ARGUE IN FAVOR OF NO CONTRIBUTION 


A. The no-contribution rule advances the goals of the antitrust laws 


The primary purposes of the antitrust laws are deterrence of would-be wrongdoers 
and compensation of victims.!4 The no-contribution rule, particularly in comparison 
to H.R. 4072, fosters both of these goals. 

1. A rule permitting contribution would undermine the deterrent goal of the anti- 
trust laws.—The legislative scheme setting out the antitrust laws highlights the de- 
terrent goals of those laws—the scheme includes severe criminal penalties for viola- 
tors and treble damages to those injured by a violation. The courts have repeatedly 
underscored the seriousness of antitrust violations in general and of price-fixing of- 
fenses in particular.1° As the Supreme Court recently stated, “The very idea of 
treble damages reveals an intent, to punish past, and to deter future, unlawful con- 
duct, not to ameliorate the liability of wrongdoers.” 16 

The stern sanctions of the antitrust laws contrast sharply with those imposed by 
other statutes such as the securities laws, under which plaintiff may recover only 
single damges and is not entitled to attorneys fees. Even if certain lower courts cor- 
rectly decided to allow contribution in other contexts,!7 contribution should not be 
allowed in the antitrust context. 

The no-contribution rule furthers the deterrent policy of the antitrust laws. 
Under the antitrust laws, each co-conspirator stands jointly and severally liable; in 
other words, any single conspirator may have to answer for all the damages caused 
by the conspiracy.'® This rule of joint and several liability serves as a strong deter- 
rent to intentional wrongful activities. Moreover, the joint and several liability rule 
applies particularly well in the antitrust context, because no crime at all could have 
occurred without the participation of each co-conspirator. 

For example, in the Corrugated Container case, the jury found that Mead con- 
spired with nineteen other manufacturers to fix the prices of corrugated boxes. 
Mead, by refusing to participate in the conspiracy, could have offered low-priced 
boxes and broken the cartel of the other manufacturers. Furthermore, a single 
Mead employee could have ended the conspiracy at any time during its twelve-year 
duration by going to the Justice Department. Thus, Mead in the strictest sense 
caused the damage suffered by all purchasers of corrugated containers. Mead may 
therefore appropriately be held liable in damages to all those purchasers. 

In some respects, however the Corrugated case, involving thirty-seven defendants 
the largest of which had only 6 percent of a huge market, is atypical of price-fixing 
cases. In most cases, the defendants whe are the last to settle or who go to trial, 
account for over 25 percent of the market. Their exposure under current law is not 
more than three or four times the damages “attributable” to their own sales. Is this 
more severe than necessary to deter price-fixing? Not unless the odds of being de- 
tected and losing a treble damage trial are a lot better than one-out-of-ten! Assistant 
Attorney General Baxter has recently questioned whether the prospect of joint and 
several liability for treble damages without a right of contribution is sufficient 
under current law to deter price-fixing. !%? ‘sare 

Certain proponents of the contribution bill have argued that a rule of contribution 
would further the goal of deterrence by ensuring that every defendant would pay at 
least something. This argument, coming as it does out of the mouths of the very 
companies whose conspiratorial conduct should be deterred, appears suspicious. You 
have heard defendants and potential defendants, not plaintiffs, and victims, argue 
that a rule of contribution will deter violations. You should, however, logically con- 
clude that the very distaste that antitrust violators show for the traditional no-con- 
tribution rule in itself demonstrates the deterrent value of that rule. 


14 Pfizer vy. India, 434 U.S. 308, 314 (1978); Illinois Brick Co. v. Illinois, 431 U.S. 720, 746 
Ot See, e.g., United States v. Consolidated Packaging Corp., 575 F.2d 117, 126 (7th Cir. 1978). 

16 Texas Indus., Inc. v. Radcliff Materials, Inc., 101 S. Ct. 2061, 2066 (1981). : 

17 B.g., Kohr v. Allegheny Airlines, Inc., 504 F.2d 400 (7th Cir. 1974) (airline accidents). 

18 Perma Life Mufflers, Inc. v. International Parts Corp., 392 U.S. 134, 144 : 

18a Comments of Panel, Mandatory Treble Damages—Time for a New Look, American Bar As- 
sociation Section of Corporation, Banking & Business Law (Aug. 11, 1981). 
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The theory that contribution increases deterrence directly contradicts sound eco- 
nomic then Economists and commentators agree that the traditional no-contri- 
bution rule discourages illegal conduct because most would-be participants are 
“visk-averse,’ in other words, take more precautions to avoid a smaller chance of a 
large judgment than to avoid a larger chance of facing a small judgment.?° I pee 
that every antitrust defense lawyer in the country would agree that the most effec- 
tive piece of compliance material produced in the last decade is the film “The 
Price,” currently shown to corporate managers throughout the country during in- 
house compliance programs. It is no accident that “The Price’ was produced by a 
defendant in the Corrugated case in May 1979, five months after that company and 
twenty of its co-defendants paid $300 million in partial settlement. If those settle- 
ments can only be explained by the absence of a rule of contribution and if those 
settlements were necessary to cause American business to produce and view “The 
Price,” then the price was worth it! 

In addition, the no-contribution rule helps prevent the type of cost-benefit analy- 
sis of a potential price-fixing conspiracy that would so readily occur if each defend- 
ant knew in advance that it would have to pay only a predictable share of the con- 
spiracy damages. Because the antitrust laws should discourage all price-fixing—not 
just the price-fixing that the company, after cost-benefit analysis, determines would 
not financially benefit the company—the no-contribution rule should be retained. 

Perhaps the strongest statement of the deterrent effect of the no-contribution rule 
comes from those charged with enforcing the laws of the country, the National As- 
sociation of Attorneys General: “[T]he impact of such [contribution] bill on the abili- 
ty of states to recover damages and punish wrongdoers efficiently and promptly will 
be severe and immediate;... .” 2! 

2. H.R. 1241 and 4072 do not promote the antitrust goal of compensation of injured 
parties.—Aside from its deterrent effect, section 4 of the Clayton Act is intended to 
compensate parties injured by antitrust violations. Contribution among defendants, 
although not providing an effective deterrent the antitrust violations, would at least 
result in theoretically complete compensation 2? of those plaintiffs financially 
strong enough to weather the years of complex litigation that contribution would 
impose. Claims reduction, however, would not even compensate injured parties. 
Therefore, this feature of the proposed statute would meet neither of the primary 
purposes of the antitrust laws. 


B. Contribution would greatly increase the complexity of cases 


A rule of contribution would produce a proliferation of claims, thereby undermin- 
ing a plaintiffs ability to manage its case. A case with five defendants could pro- 
duce twenty cross-claims for contribution. This protential for proliferation of cross 
claims is by no means theoretical. In the National Student Marketing Litigation, for 
example, so many defendants asserted cross-claims for contribution against so many 
other defendants that the court entered an order deeming that each defendant had 
made a claim for contribution against each other defendant and that each defend- 
ant had filed an answer denying any liability under the contribution cross-claim 
filed by each other defendant.23 

Even if palintiffs name all significant conspirators as defendants, the cross-claims | 
remaining after plaintiffs had settled with some defendants would make discovery 
and trial protracted, confusing, and unwieldy. Plaintiffs’ claims could become lost 
among the multitude of defendants’ claims. 

Moveover, the burden on the judicial system could be enormous. For example, the 
Corrugated trial against only three defendants, two of whom settled before the com- 
pletion of the trial, took four months. As Exhibit C indicates, there were originally 
37 defendants and 828 non-defendant co-conspirators. If cross-claims and third-party 
claims for contribution had been allowed, potentially 745,632 could have been filed. 


A trial would not have been lengthy, but impossible. Potenti ] plainti 
simply declined to bring suit. : te wegiare bea 


19 See Wilson P. Abraham Constr. Co. v. Texas Indus. Inc., 604 F. 2d 897, 901 n.& i 
: is , 97, 8 (5th Cir. 

1979), aff'd 101 S. Ct. 2061 (1981); accord, Note “C ibution i i t Suits,” 6% 
les ne ea ote “Contribution in Antitrust Suits,” 63 Cornell L. 

20 Wasterbrook, Landes & Posner, “Contribution Among Antitrust 
Economic Analysis,” 23 J.L. & Economics, 331, 332 (1980); teen eae 
fendants,” 66 Va. L. Rev. 797, 820-21 (1980). ; 

21 See exhibit A hereto at 3. 


22 The antitrust laws do not presently provide for j i i 
t _pri prejudgment interest. At present 
rates of near 20 percent, an 8-year delay in judgment would result in plaintiff's sufferin ga 
pounded loss of money that treble damages would barely offset tg 
“3 See exhibit B hereto. 


ndants: A Legal and 
“Contribution for Antitrust De- 
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mi! do not believe this concern over adding layers of complexity to antitrust litiga- 
tion is misplaced. The burdens placed on the judicial system by complex cases have 
received a great deal of attention in recent years. 

For example, the Supreme Court recently rejected a rule that would permit a 
plaintiff to sue price-fixers from whom plaintiff did not buy directly. Illinois Brick 
Co. v. Illinois, 431 U.S. 720 (1977). The court reasoned that issues of proof as to how 
much damage the direct, middleman purchasers sustained and how much the indi- 
rect, plaintiff purchaser sustained would unnecessrily complicate the action. 

“Permitting the use of pass-on theories . . . essentially would transform treble- 
damages actions into massive efforts to apportion the recovery among all potential 
plaintiffs that could have absorbed part of the overcharge—from direct purchasers 
to middlemen to ultimate consumers. However, appealing this attempt to allocate 
the overcharge might seem in theory, it would add whole new dimensions of com- 
plexity to treble-damage suits and seriously undermine their effectiveness.” Id. at 737 
(emphasis added). The contribution bill would have a similar result. 

Indeed, the concern over complexity in antitrust litigation has even caused some 
courts to re-examine the jury right guaranty of the seventh amendment.2+ These 
courts have reasoned that the complexity of a case can remove the litigation beyond 
the ability of any ordinary jury to participate meaningfully. 

Given the recent concern over the complexity of antitrust cases, Congress should 
not add further burdens to the judicial system by creating a right of contribution 
among defendants. 


C. The proposed bills will inhibit settlement 


A strong policy favoring settlements underlies virtually every area of the law. 
The policy favoring settlements runs particularly strong in antitrust cases; which 
have the potential of creating extraordinary expense for the litigants and burdens 
on the judicial system. In class actions, too, the courts have found “an overriding 
public interest in favor of settlement.” 2° 

The authors of the proposed bills recognized that if settling defendants were liable 
for contribution, no defendant would settle with plaintiffs. Accordingly, they pro- 
pose to protect from claims for contribution, defendants who settle in good faith. 
But to compensate the nonsettling price fixers for their loss of the right to contribu- 
tion, the plaintiffs’ claims against them are reduced by the damages attributable to 
the settling defendant. The plaintiff must therefore, in settling with any defendant, 
evaluate the damages attributable to that defendant for that is what the plaintiff is 
giving up. This is what will be required in any class action, and virtually all major 
price-fixing cases are prosecuted as class actions. 

Unfortunately, it is usually not until the eve of trial, after discovery is completed, 
that any class representative can determine with certainty the damages attributable 
to the entire conspiracy, much less a single price fixer. Under current law, class rep- 
resentatives can enter partial settlements with less than all the defendants at an 
early stage of the litigation, and courts routinely approve these partial settlements 
because the class has. only given up exactly what it has received in settlement. 
Under the proposed ruie of claim reduction, class representatives cannot settle until 
they know what they will be giving up, and therefore early settlements designed to 
simplify pretrial discovery and by eliminating parties to obtain cooperation from 
such parties, will not take place. 

H.R. 1242 and 4072 greatly reduce a plaintiffs’ incentive to settle. The claim re- 
duction feature of the bill makes it impossible for plaintiff to settle with any one 
defendant without reducing plaintiffs overall recovery. In addition, plaintiff would 
still suffer the expense and delay of litigating any settled defendant’s liability, be- 
cause the remaining defendants would receive credit for three times the damages 
“attributable to” the settled defendant. Thus, the nonsettling defendants will bring 
any settled defendant back into the law suit and prevent any streamlining of the 
litigation. eed 

The Supreme Court has stated that interpretative rules facilitating partial settle- 
ments were “most consistent with the aims and purposes of the treble damage 
remedy under the antitrust laws’; any rule frustrating partial settlements serves 
only to “promote litigation.” 7° 


24 See, e.g., In re Japanese Elec. Prod. Litigation, 631 F. 2d 1069 (3d. Cir. 1980). 
25 Cotton v. Hinton, 559 F. 2d 1326, 13831 (5th Cir. 1977). 
26 Zenith Radio Corp. v. Hazeltine Research, Inc., 401 U.S. 321, 346-47, (1971). 
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Vv. CONCLUSION 


Several conclusions remain unchallenged: a rule of contribution will add layers of 
complexity to already-complex antitrust cases, the existence of right of contribution 
will inhibit settlement; and the existence of a right of contribution will reduce the 
deterrent effect of the antitrust laws. . A 

Moreover, it does not appear that considerations of “fairness demand the cre- 
ation of a right of contribution among antitrust violators. There is no empirical evi- 
dence that price-fixing is on the wane; that present law has deterred any socially 
useful conduct; or that any defendant has ever had to pay a settlement sum dispro- 
portionate to its actual guilt. : 

As Assistant Attorney General William F. Baxter has pointed out,’ equitable ar- 
guments for contribution are weakest in the case of horizontal price-fixing viola- 
tions, the very case addressed by H.R. 1242 and 4072. On the other hand, these bills 
do not address, and no one has suggested, how a rule of contribution could apply to 
vertical antitrust cases. I would respectfully suggest that controbution is intolerable 
in the case of a horizontal antitrust violation and unworkable in the case of a verti- 
cal antitrust violation. 

In addition, contribution would discourage settlements, particularly at early 
stages of the litigation or at any time with “hardship” defendants. 

In sum, I would respectfully urge this House to reject any proposal for contribu- 
tion or claims reduction. 


Exuisit A 


NATIONAL ASSOCIATION OF ATTORNEYS GENERAL, 
Washington, D.C., August 14, 1981. 


Re S. 995 antitrust contribution and claim reduction. 


Hon. Strom THURMOND, 

Chairman, Senate Judiciary Committee, 
U.S. Senate, 

Washington, D.C. 


Dear Mr. CuairMAN: The National Association of Attorneys General has already 
expressed its opposition to legislation authorizing contribution among defendants in — 
antitrust cases, as shown by the attached resolution of our members. However, the 
problems Attorneys General have with the bill itself would be substantially magni- 
fied by a recently advocated proposal to make its provisions retroactively applicable 
to pending cases. 

The retroactivity proposal is objectionable both as a matter of legal principle and 
because of the specific impact it would have upon pending antitrust cases. As a gen- 
eral matter, Congress and the courts properly look with disfavor upon retroactive 
laws. They disrupt legal relationships in which persons have acted in good faith reli- 
ance upon existing law. They make it impossible for citizens to assess the conse- 
quences of their actions or judge the acts of others. They create uncertainty and 
disrespect for the law. It is for these reasons that the Constitution bars ex post facto 
laws and that courts and the Congress permit retroactivity only in the most limited 
Cee eee It is also ve ae nee that giving S. 995 retroactive effect would 

e subject to serious constitutional challen i i 
several ae ge, delaying any potential recovery for 
rom our perspective on the nation’s legal system, retroactivit 
law and bad policy; it would also have a drastic impact on the ie ieede : eon 
cases which state Attorneys General are now prosecuting. The first consequence will 
ES poe cole as ae cele are added: discovery is reopened, and the liti- 
ants 1n already complicated cases struggle to a i j 
ae es erates by the feelin: sini ra ia aman 
ven if only the c aim reduction provisions were made retroactiv isti 
would be disrupted and litigation prolonged as plaintiffs contest Da rap me 
agreed to and challenge the law S constitutionality. Because the constitutional ques 
tion will be litigated in many different cases and many different courts, it ae ie 
years before the issue is resolved authoritatively. Further, the question of Sees : 
tionality may vary from case to case (because of the “manifest injustice” princi le), 
requiring separate constitutionality determinations. ae 
If retroactive claim reduction is permitted, it will w 


antitrust plaintiffs, frequently small and medium-size ee See 


d businesses. Many of these 


*7 Letter from William F. Baxter to Senator Strom Thurmond (June 1, 1981) 
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plaintiffs will have settled with some defendants in the expectation of obtaining full 
recovery against others. Retroactive application of the claim reduction principle 
would reduce these plaintiffs’ recovery not by the amount of settlements actually 
received, but by the market share-based computation of treble damages. It would 
even detrimentally affect actual verdicts entered in cases after trial. 

For the Attorneys General who prosecute such cases, this principle applied retro- 
actively in this bill would operate to frustrate basic, sound antitrust strategy. As the 
Chief of Maryland’s Antitrust Division, Charles O. Monk, pointed out in his testimo- 
ny to your Committee, his office seeks to settle with the least culpable defendants 
first, then pursues full judgments against the most culpable, “deep-pocket” defend- 
ants. Retroactive claim reduction, however, will operate to protect those most culpa- 
ble defendants, precisely because of the earlier settlements. Thus, many states will 
be faced with a choice between accepting less than adequate recoveries or moving to 
reopen settlement agreements. Since the settlement agreements will have been pre- 
mised upon the ability to seek full recovery from the remaining defendants, they 
will be vulnerable to attack on this basis. 

In summary, while we believe antitrust contribution and claim reduction to be 
unwise policy, if Congress is intent upon passing such legislation, it must certainly 
avoid retroactive application or face the prospect of constitutional challenges, pro- 
longed litigation and unsatisfactory outcomes in hundreds of pending cases in which 
the state governments have a direct interest. 

We are grateful for your attention to this very important matter. 

Sincerely and respectfully, 
C. RayMonpD Marvin. 


NATIONAL ASSOCIATION OF ATTORNEYS GENERAL ANNUAL MEETING, JUNE 24-27, 
1981, Jackson Ho te, Wyo., RESOLUTION 


S. 995 AND H.R. 1242—CONTRIBUTION AMONG PRICE FIXERS 


Whereas, the Congress of the United States is considering legislation, S. 995 and 
H.R. 1242, to authorize contribution among price fixers; and 

Whereas, S. 995 and H.R. 1242, will unnecessarily complicate antitrust damage 
litigation, will confuse and hinder the settlement process, and will diminish the de- 
terrent effect of the potential treble damage claim; and 

Whereas, on May 26, 1981, the Supreme Court ruled in Texas Industries, Inc. v. 
Radcliff Materials. Inc. [1981-1] Trade Reg. Rep. (CCH) {64,020 (1981) that, absent 
Congressional action, no right of contribution exists among antitrust defendants; 
and 

Whereas, the impact of such bills on the ability of states to recover damages and 
punish wrongdoers efficiently and promptly will be severe and immediate: now, 
therefore, be it 

Resolved, that the National Association of Attorneys General: 

1. Is opposed to legislation authorizing contribution among defendants in antitrust 
cases, especially S. 995 and H.R. 1242; and 

2. The General Counsel is authorized to communicate the views of this Associ- 
ation to the United States Congress and to the Administration. 


EXHIBIT B 


U.S. District Court for the District of Columbia, M.D.L. Docket No. 105; Augen- 
stein, et al. v. National Student Marketing Corp., et al. (CA 2408-72); Wachovia 
Bank and Trust Co., N.A., et al. vy. National Student Marketing Corp., et al. (CA 166- 
73); Garber, et al. v. Randell, et al. (CA 2406-72); Natale v. Randell, et al. (CA 2407- 
72); Monroe v. PMM (CA 2403-72); Roberts v. PMM (CA 2404-72). 

In Re National Student Marketing Litigation. 


ORDER 


In order to provide for the orderly assertion by defendants of claims of shared lia- 
bility against others in respect of plaintiffs’ claims alleged in the above-captioned 
actions and to avoid the proliferation of pleadings in connection with such claims, it 
is hereby } 

Ordered, that the answer of each defendant to the complaint or latest amended 
complaint in each of the above-captioned actions be deemed to assert cross-claims 
against all the other defendants therein for such sharing of liability in the nature of 
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contribution and indemnification as exists under the Securities Act of 1933 (15 
U.S.C. § 77a, et seq.) and the Securities Exchange Act of 1934 (15 U.S.C. § 78a et 
seq.) as well as by state statutory and common law, except insofar as any defendant 
shall in his answer decline to assert such claims against any other defendant, such 
claims to be deemed asserted in the following form: 


FIRST CROSS-CLAIM AGAINST ALL OTHER DEFENDANTS 


If the plaintiffs recover judgment against the cross-claiming defendant, the cross- 
claiming defendant is, or may be, entitled to contribution under the Securities Act 
of 1933 (15 U.S.C. §77(a) et seq.) and the Securities Exchange Act of 1934 (15 U.S.C. 
§ 78(a) et seq.) from some or all of the defendants other than the cross-claiming de- 
fendant. 


SECOND CROSS-CLAIM AGAINST ALL OTHER DEFENDANTS 


If plaintiffs herein recover judgment against the cross-claiming defendant by 
reason of any of the acts, transactions or omissions alleged in the amended com- 
plaint, such judgment will have been brought about and caused wholly or primarily 
by the acts, transactions, commissions or omissions of some or all of the defendants 
other than the cross-claiming defendant and not by, or only secondarily by, any 
acts, transactions or omissions of the cross-claiming defendant. 

By reason of the foregoing, the cross-claiming defendant is, or may be, entitled to 
indemnification or contribution for all or part of any such judgment recovered by 
plaintiffs herein. 

And it is further Ordered, that each defendant against whom such cross-claims 
have been asserted shall be deemed to have interposed answers to said cross-claims 
controverting the allegations contained therein and denying any liability in the 
nature of contribution or indemnification; and it is further 

Ordered, that all cross-claims asserting claims other than for shared liability as 
hereinbefore described remain unaffected by the foregoing provisions of this 
ORDER; and it is further 

Ordered, that the time within which defendants may serve and file all other cross- 
claims and third-party complaints be extended until August 17, 1973. 

Dated: July 26, 1978. 

BARRINGTON J. PARKER, U.S.D.J. 


EXHIBIT C 
No. of defaults No. of No. of non- No. of non- 
Name of case corporate Be cas hardship defendant co- betes 
(individual) settlements conspirators 1 (MAlvidual co: 


conspirators ? 


In re Marine Construction antitrust litigation, M.D.L. 


AI Kegutiee s taaulernecrlvs stewie riteicarsn am eee ee amree 2 0 0 0 29 
Southwest Insulators, Inc. v. Metal Insulation Jacket- 
ing Mfgrs. Ass'n @t al ...cccsssosssssssssssssssssessasseeesnee 2 5 (2) 2 0 4 
State of Arkansas v. Borden's, et l........cccccsecssseesssees 6(2) (7) 1 3 10 
Campus Cleaners v. Dallas Tailor.................. ie 5 (?) 4 ll 20 
State of Alabama v. Chevron U.S.A., et al 5(4) (2) 1 1 5 
Wilson P. Abraham Constuction Co. v. Armco Steel ...... 5(5) ((=)) 1 4 4 
In re Screws antitrust litigation—Master File No. 
BPD ssesesersasesssnncssi saatendecaitantdateseeherastbecl 5 State. Poe 6 27 
In re Shopping Carts antitrust litigation—M.D.L. No. 
J ercciitesvitnaniivel, uasccctarererattree arate aerate 4 
i ‘e Stel GRU aaa enact. turk metre ert eae 
UETSINOMOUWLU! A rareauccnacecaan tice termes 37 
In re Plywood antitrust litigation ......... ic 33 30 ) 3D 7 
In re Armored Car antitrust litigation 3 (2) 0 0 : 
* As revealed in interrogatory answers or, if unavailable, Government bills of particular. 


All 


Chairman Ropino. Thank you very much, Mr. Susman 
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Mr. SEIBERLING. Mr. Chairman, I ask unanimous consent this 
committee permit the meeting this morning to be covered in whole 
in part by television broadcast, radio broadcast, or still photogra- 
phy. 

Chairman Ropino. Without objection, so ordered. 

Either of you may answer these questions. 

It will take 5 minutes, and hopefully we will restrict each of the 
members to 5 minutes, so that we can get to the other panel. 

It is said that this legislation will promote something that all of 
us desire—fairness in the law. I can appreciate that. 

Will any of you comment on that? Do you believe that seeking to 
reach fairness through a system of contribution will at the same 
time have an adverse effect on deterrence under the antitrust 
laws? Can you balance oné against the other? 

Mr. SusMaN. I can try to comment on that. Certainly I advocate 
fairness in the antitrust laws, and the problem with the bills as 
proposed, I want to put aside the whole question of vertical ar- 
rangements where the rule of reason applies. 

When you get into price fixing—and it is a crime, and this body 
has said it is as serious as robbing a bank or killing someone, it is 
that serious—when you get into something that is that serious, to 
concern yourself with fairness and the equities among those people 
who have participated in that crime seems a little out of line. 

If you get into other areas of the antitrust law, there may be con- 
cern about fairness, and perhaps a contribution bill would be in 
order in non per se cases, but this bill is limited to per se cases, not 
non per se cases, and so I do not believe the element of fairness 
comes into play, unless someone can demonstrate that amounts 
being paid in settlement or judgment by antitrust price fixers are 
greatly disproportionate to the amounts of damage they are caus- 
ing to this economy. 

If you take a case, everyone talks about a huge verdict against 
the Mead Corp., $700 or $800 million, but the jury in that case con- 
cluded that a conspiracy lasted for 12 years, that the American 
public was overcharged 5 percent, and multiply that 5 percent 
times the number of boxes sold during that 12-year period, the 
result of actual damages is way in excess of $2 billion. 

Chairman Ropino. Do you not think that in any conspiracy, in- 
cluding price-fixing cases, there are those who actually initiate the 
conspiracy to fix prices and are more culpable than others? 

Mr. SusMan. My experience is that most juries are able to define 
those distinctions, and if a plaintiff's counsel is so dumb as to take 
it to trial with someone who is very guilty—someone who is very 
innocent, or not so guilty, the plaintiff's chances, he may lose his 
entire lawsuit. Juries will draw those distinctions, they do all the 
time. The amount of damages entered against one company does 
not have to be the same as against another company. 

Why require the plaintiffs to sit there while the coconspirators 
are arguing for years about who is most guilty? [Bells ring. ] 

Chairman Ropino. That vote is to resolve in the Committee of 
the Whole, and the Chair intends to remain here on that vote. 

The final question that I would like to ask relates to settlement. 

All of us know the amount of cases that there are, and that the 
courts are burdened. We do know that these cases are complex and 
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the litigation is protracted. This is one of the problems that we 
sought to wrestle with when Mr. McClory and I sat on the Presi- 
dent’s Commission. We generally hope to encourage settlements. 
Do you see that this legislation could have a prejudicial effect on 
the efforts of some parties to settle cases? ae 

Mr. Cray. Mr. Chairman, I do think that contribution would in- 
terfere with partial settlements which the Supreme Court has held 
in Zenith v. Hazeltine should not be discouraged by any rules relat- 
ing to the settlement process. aM 

It would be more difficult for specific companies within the group 
of defendants to settle out with the plaintiffs in a contribution, in a 
world where contribution existed. 

Chairman Ropino. Mr. McClory. 

Mr. McCrory. I think we ought to realize there are tough sanc- 
tions in the antitrust laws, and they are essential to support the 
system of competition that we have here in contrast to the systems 
in other countries, where they recognize cartels and arrangements 
between competitors with regard to prices and other elements that 
would, under our laws, be a violation. 

In considering the tough antitrust measures that we have, in- 
cluding criminal penalties we nevertheless ought to recognize that 
there is an element of fairness always applied in our system of jus- 
tice, including fairness to those charged with crime, even to illegal 
aliens and to others that do not have the status of citizens of our 
country. I think that the comparisons with the so-called common 
criminal are, if not exaggerated, at least indicate a lack of interest 
in according fairness to an American company or an individual, for | 
es matter, who might be charged with a violation of our antitrust 

aws. | 

I would also like to say that it seems to me that to oppose contri- 
bution legislation on the basis of its complexity is like the opposi-. 
tion that we have had to the Illinois Brick case legislation which 
the chairman and I supported. 

It is much easier just to find the original perpetrator guilty and | 
award all the damages to the first party injured, and not to permit 
the ultimate consumer to benefit from the price fixing judgment, 
but I just do not think that that difficulty is one that should deter 
us in consideration of this legislation. 

Would it not be an appropriate solution to our problem if we 
would provide for the parties against whom the price fixing is perl 
petrated to get a judgment against all of the guilty defendants, and 
then pay the amount of the judgment into an escrow fund, with the 
contest with regard to contribution to be made separately and fol- 
lowing the award of a judgment? 

Would that not be a fair way of resolving this problem without, 
getting into the question of the special advantage or disadvantage 
given to a person who makes a settlement? I would like you both to 
answer that. | 

Mr. Cray. Insofar as contribution among judgment defendants is) 
concerned, I think that is fine. That s i i I 
with the eee olution would not interfere} 

The difficulty arises when one of the defendants wants to sett] 
out. How do you handle the claims against the remaining defend! 
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ote and how do you handle the contribution remedy in that con- 
ext’ 

If you say that the defendants who remain in the litigation have 
the right to sue the defendant who is now settling out and bring 
him back into the litigation at some point, then he has no motiva- 
tion to settle, so you have discouraged him, if not completely made 
it impossible for him to settle. 

If you say, well, no, he is out, then you have to make a decision 
as to how that settlement affects the claims against the remaining 
defendants. There is a claims reduction provision in the legislation 
that is before this committee, but my opposition to that provision is 
that I think it creates the need for discovery with respect to a 
whole host of issues that will cause the litigation to be prolonged. 

Mr. McCtory. There could be a solution if a judgment were ren- 
dered against the guilty defendants with contribution later decided 
between them? 

Mr. Cray. Absent the settlement problems that we have dis- 
cussed, I agree with you. 

Mr. Susman. It would certainly be a lot fairer. I mean, you still 
have problems with that scheme, but it would be a lot fairer to the 
plaintiff not to have to sit by and be a witness to years of litigation 
in the same lawsuit against defendants, third-party defendants and 
cross-claimers fighting each other. 

Certainly your proposal would ease the burden on the plaintiffs, 
but we would still have the problem of negotiating a settlement. 
They would still very much exist. 

Mr. McCrory. Thank you. My time is up. 

Chairman Roprno. Mr. Seiberling. 

Mr. SEIBERLING. Thank you. I think both witnesses have made 
extremely cogent arguments against this legislation, and I will be 
interested to hear what the response is from those who are sup- 
porting it. 

Would not enactment of the current proposal significantly com- 
plicate litigation by greatly reducing the ability of defendants to 
share data and present positions jointly? 

Mr. SUSMAN. Sir? 

Mr. SEIBERLING. Looking at it from the point of view of the de- 
fendants. 

Mr. Susman. I think it probably would. You would probably 
never have a joint defense privilege exist among the defendants be- 
cause of this potential fight that they have between them. 

Mr. SEIBERLING. Right, because whatever they give the other de- 
fendants may be used against them later in a contribution proceed- 
ing; is that correct? 

Mr. SusMAN. I think that is true. I am not sure how it would 
work, because it seems to me defendants will have a common goal, 
beating up on the plaintiff first. 1 mean, that is the easiest way to 
win. 

They will share to the extent they have to win against the plain- 
tiff. It may be risky for them, but they will take those risks. 

Mr. Ciay. Congressman Seiberling, today in every major anti- 
trust conspiracy case, one of the first things the defendants do is 
get together and see if they can enter into a sharing agreement. 
Typically, they cannot because one or more of the defendants 
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wants the flexibility to settle on whatever terms he can negotiate 
with the plaintiff. ; 

If this were enacted, eventually defendants would perceive that 
their motivation for entering into the agreement was more sub- 
stantial than it previously had been. They would be more likely to 
resolve whatever contribution claims they have against each other 
at the beginning. 

In fact it might facilitate joint defenses, but it would make it 
more difficult to negotiate settlements with individual defendants 
and make it more likely that the litigation will continue its full 
course. 

Mr. SEIBERLING. The net effect might be to deter settlements 
rather than to promote settlements? 

Mr. SusMAN. The conspiracy continues, Congressman. 

Mr. Ciay. I do not agree with Mr. Susman’s remarks that the 
penalties that we have are not severe enough. I think the penalties 
are too severe in many respects, and that the committee should 
focus on whether joint and several liability is appropriate in every 
case, and whether mandatory treble damages are appropriate in 
every case, but that is a more sensible, less time consuming, and 
less interfering way to solve the problem. 

Mr. SEIBERLING. I agree with you, we ought to take a look at 
whether there is a better way to enforce the antitrust laws, maybe 
even whether the laws themselves need to be reshaped. | 

There is some merit to the British approach, for example. But | 
until we adopt such an approach, I certainly do not want to elimi- 
nate the deterrence that we have—that, to me, is the most impor- 
tant consideration. I gather both of you feel that this legislation 
would weaken the deterrent effect of the antitrust laws as they are 
presently written. 

Assuming this contribution scheme were adopted, could the court 
take steps to insure that the plaintiff received an orderly and expe- 
ditious treatment of its claims, or would the court’s hands be pretty 
well tied? 

Mr. Susman. My response to that, Congressman, comes from a 
proceeding I participated in, and the answer is yes, the court could 
take steps obviously, but a proceeding I participated in in the Ar- 
kansas dairy price-fixing litigation in the eighth circuit, which is 
the only circuit that had a contribution rule for a short-lived period 
of time in the antitrust area, and it was clear in that case that the 
district judge was not, although he could have, it was just asking 
too much for him to try separately our lawsuit, the plaintiff's law- 
suit against the conspirators, and the conspirators’ various claims 
against each other, and soit became a very difficult proceedin 
The judge was not going to hear the same evidence before different 
juries twice, and in a situation like this with multiple claims you 
could have 25, 30 trials, all before different juries, so there is a io 
mendous pressure on the court to do it all in one proceeding, and 
ioe problem, hee the plaintiff is waiting until all of the 

is Over, an en you I 
a des in the same RT somenoninaye epetoumch,all they 
o not believe there is a courtroom in this | 
porte eae the 37 defendants in the arenes cel i Sew 
any of the 800 unnamed coconspirators. We would have to have a 
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new design for courtrooms if we are going to force this litigation 
into Federal courts. 

Mr. SEIBERLING. That is a very important point. You made a very 
strong argument against this legislation, just on the grounds of 
workability. 

It seems to me we would add immense complications to the trials 
. these cases if we had all these cross-claims pending at the same 

ime. 

Thank you very much, Mr. Chairman. 

Chairman Ropino. Thank you. 

The gentleman from Virginia, Mr. Butler. 

Mr. Butter. Thank you, Mr. Chairman, and I appreciate the con- 
tribution of the panel. I hope you will recognize that you are more 
sophisticated in this area than those of us on the committee. 

When I worked for a living, I was not privileged to ever try an 
antitrust case, so I am really impressed by all these things you Say. 
It is a really compelling argument because we might have to build 
bigger courthouses. That is pretty overwhelming, but I really 
wonder whether there are not some other reasons. 

In your experience with complex cases of this sort, do you not 
find that courts and lawyers develop their own systems for getting 
to the issues, and that even if it is true that contribution is going 
to create a lot of problems that your experience has been that no 
matter how complex these things seem to be, that a good, strong 
judge can pull it together, so you can really get to the issues? I 
guess that is more rhetorical than anything else. 

Mr. Susman. I am not naive enough to say there will not be 
some way of coping. Our system is wonderful, and it seems to 
always develop such a way of coping. 

The problem is that I think it is going to extend the time period 
that it takes to try an antitrust case anywhere. 

The problem we have today, current interest rates at the level 
they are, remember that in antitrust cases no plaintiff is allowed 
prejudgment interest. If I was damaged in 1970, I am not entitled, 
if I went to trial today, to any interest between 1970 and 1981. 

The delay all rests on the plaintiff, even if I win and prove that 
the defendant violated a law, so by extending this for 2 or 3 years 
while all these other claims are litigated, it would be the interest of 
the defendant to extend it. 

Mr. Butter. I have never talked to a guilty defendant, even 
though they have settled, and when they always say, we settled for 
a million dollars, and that is an overwhelming amount, they 
always say we settled because the costs of litigation in an antitrust 
case are so overwhelming that we cannot continue. So how could 
delay really be to anybody’s advantage, once you get into the litiga- 
tion itself? 

I am just not overwhelmed by the argument that these things 
cannot be solved. I am really impressed by the suggestion that you 
bring the conspirators in, with their continuing conspiracy you 
mentioned—it seems tc me that with the knowledge that contribu- 
tion is hanging over their heads that the defendants would be more 
inclined to get together in advance of the litigation and agree on 
their market share or their relative share of the liability. Would 
that not resolve the litigation more quickly? 
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Mr. Susman. No, because the problem there is that if they all get 
together, see, it is like the criminal justice system. The only way 
the plaintiff can get evidence is to find someone involved in the 
conspiracy who has nothing to lose, and in effect give them some 
kind of informal immunity, give them a release and say in ex- 
change of this commitment for us not to sue you, or give you a re- 
lease, will you give us evidence of what went on in the smoke-filled 
room? 

This will cause all of the people you sue, plus those that you 
have not sued, to get together in a cohesive group and say, “No one 
settles unless we all settle,” and block forever the plaintiffs’ access 
to that information, and there, if you look at the price-fixing cases, 
the 11 that I listed, examine the number of times the fifth amend- 
ment is asserted by witnesses even under current law. What hap- 
pens if you force all defendants to get together? They have the 
right to assert the fifth amendment. Do you not foreclose the plain- 
tiffs opportunity to get a witness who will break the case and tes- 
tify as to what really went on in the smoke-filled room? 

Mr. Burter. You are drawing on your experience, so I will have 
to accept that. 

I think it was, was it the eighth circuit, the Professional Beauty 
case, the court said a prohibition against contribution creates the 
possibility that antitrust law violators with significant economic 
power will escape liability by pressuring a private plaintiff to omit 
certain potential defendants from his lawsuit. 

Now, based on your experience, has this been a problem? 

Mr. Cray. No. 

Mr. ButLerR. You do not accept that. 

Mr. Ciay. No; I have never experienced that problem. 

Mr. BuTLer. That is your answer also? 

Mr. SusMAN. I have dropped defendants from lawsuits because 
they do not belong, or because they have agreed to cooperate or 
paid me money, but not because they have scared me off, because 
they are powerful and I am not. | 

Mr. Butter. I guess my time has run out. | 

Chairman Roprino. The time has run out. | 

If the gentleman wants to proceed and asks unanimous consent | 
we will allow you to. 

Mr. Butter. I will wait until after the others. 

Chairman Roprno. I would merely like to interject, Mr. Susman, 
I believe that I heard you say that you believe there is no redress 
for a. plaintiff when there might be delay in an antitrust case. If 
that is your impression, that is not the case. This committee did, in 
the last Congress, write a provision which was enacted into law 
where in antitrust suits there is intentional delay on the part of a 
defendant and a judgment awarded to the plaintiff, the plaintiff 
may receive an award of prejudgment interest. 
melil eae. peer oe not apply on to cases in which the Gov- 

nment is a plaintiff? Does it a i i : 
A aA ee pply to cases in which a private 

Chairman Ropino. Yes, to anybody. 

Mr. SuSMAN. Oh. 


Chairman Ropino. We just want you to k ‘ | 
is on the ball. y now that the committee | 
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The gentleman from Georgia, Mr. Evans. 

Mr. Evans. The witnesses are apparently very much expert in 
this field, and I am not, so I preface my questions with the under- 
standing that I am looking for information. 

You have practiced on both sides, for the plaintiff and for the de- 
fendant. You apparently are opposed to this legislation, and in 
your testimony you state that the plaintiffs do not want to try a 
case against a small, innocent defendant; plaintiffs would instead 
much prefer to try a price-fixing case against a large, guilty de- 
fendant. 

Would you explain the comparison between the civil and crimi- 
nal law dealing with price fixing? There are criminal penalties, are 
there not? 

Mr. Susman. Yes; the criminal penalties for a corporation are up 
to a maximum of a $1 million fine, and for an individual, it is a 
felony, so they could be fined and incarcerated, for an individual 
engaged in price fixing. 

Mr. Evans. You did not seem to make any distinction between 
the culpability of the defendants where price fixing was concerned. 

Would there be not a difference between the defendant who was 
found guilty of a criminal offense, and one who was not found 
guilty of a criminal offense but was found to have engaged in price 
fixing and had a civil judgment awarded? 

Mr. Cray. Well, if a defendant is found guilty in a criminal case, 
that criminal verdict can be used as evidence of liability in the civil 
case. If he was found innocent in the criminal case, then you have 
to start all over in the civil case. 

Mr. Evans. Understanding that, I am getting back to the ques- 
tion of degree of culpability, or degree of guiltiness, if you will. 

Would there not be a difference between two defendants, one 
which was found guilty of a criminal offense, and one who had a 
judgment awarded against him in a civil case? 

Mr. SuUSMAN. The answer is yes, there would be. Most plaintiffs’ 
lawyers would look and see as we do who has been indicted, how 
many coconspirators has the Government named from each of the 
companies that have been indicted, who has pled guilty, has 
anyone been convicted or acquitted, and those are considerations 
that go into assessment of culpability by the plaintiffs. 

Obviously, the criminal case has a different burden of proof than 
a civil case, so it is conceivable for a company to be acquitted be- 
cause the Government has been unable to prove beyond a reason- 
able doubt that it participated in price fixing, and yet be found 
liable for civil damages in a civil case. 

Mr. Evans. Realizing that you are dealing with a first grader in 
this field now, you mentioned the Corrugated Box cases in your tes- 
timony. Could you tell me whether or not International Paper Co. 
is a large- or small- or medium-sized corrugated box company? 

Mr. SusMAN. They are a very large company, I understand. 

Mr. Evans. Were they found guilty in a criminal case in that liti- 
gation? 

Mr. Susman. I think they entered a no-contest plea. They were 
indicted and entered a no-contest plea. 
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thing about 

Mr. Evans. Which we know, and I do know somet 
criminal law, is a way of getting es od found guilty, and yet 

ing along with the fine; is that correct: 
ee ed You better ask International Paper about that. I do 

t know. 
ee ee I am sure one would not want to enter a nolo plea 
unless they had some degree of guilt, or they felt they would be 
found guilty. \ 

In rap hes did at least enter a nolo plea to the criminal 
charges, sir? ; 

Mr. SusMaN. They certainly did. 

Mr. Evans. And a fine was imposed by the court? 

Mr. SUSMAN. Yes. a 

Mr. Evans. Mead was also involved in that litigation? 

Mr. Susman. They were. Mead was aquitted in a criminal case. 

Mr. Evans. OK, now, is Mead larger or smaller than Internation- 
al Paper in that market? 

Mr. SUSMAN. Smaller. 

Mr. Evans. What was the judgment, or what was the settlement 
with International Paper which was agreed to by the plaintiffs, do 
you remember? 

Mr. SusMAN. $8.3 million. 

Mr. Evans. Would they have the largest part of the corrugated 
box market in this case? 

Mr. Susman. They are close to one of the largest. 

Mr. Evans. Much larger than Mead? 

Mr. Susman. No question about that. 

Mr. Evans. Has there been a settlement in the Mead case? 

Mr. Susman. No; we offered Mead $3 million—to settle for $3 
million—before we offered to settle with International Paper for 
$8.3 million. They thought we were crazy, so they turned us down, 
and we had to go to someone who would accept the offer. 

We had to try the case against Mead, and we won. 

Mr. Evans. Judgment has not been entered as to the amount of 
damages? 

Mr. Susman. No. 

Mr. Evans. Have you made an offer in that case? 

Mr. SusMAN. We have. 

Mr. Evans. Would it be in excess of $50 million? 

Mr. Susman. It would, but less than $75 million. 

_Mr. Evans. So that if a company made a good-faith determina- 
tion that they were not guilty of price fixing and chose to try their 
case, ney, in fe ie tn the present law, and especially 1 this 
case are being punished because they ch iti 
fair eae oie of the situation? vy pi bee e oe that a 

Mr. SusMan. They are being punished becau —— 

Mr. Evans. They chose to litigate. Tite HIE HOnEI PR C 
out for $8 million with a much larger piece of the mark i te 

Mr. Susman. They might have won. a: «. 

The purpose of our system is to 
Tee ee or guilty. 

r. EVANS. The purpose is not to punij 

are not guilty, though, is it? Isn’t that ee fect 

this Corrugated Box case, because 


go to trial to determine whether 


ple who think the 
ffect what happened rd 
a company without contribution 
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without the law mandating contribution, because they chose to liti- 
gate because they felt that they were not culpable, they are in 
effect going to have to face a verdict which is probably 50 times, 
according to their share of the market, more than International 
Paper Co.? 

Mr. SusMAN. The solution to the problem is to throw out the set- 
tlement with International Paper, OK? If you think that we did a 
sweetheart deal with International Paper, then Congress should 
pass a law that throws out those sweetheart deals. 

The solution is not to say we should not recover against Mead, 
because you ought to evaluate first what the jury said. The Ameri- 
can public was damaged by the conduct of Mead. 

Mr. Evans. I appreciate your view, and I choose to disagree. 

I think that this bill requiring contribution according to what a 
person has in the market would be a much fairer way of assessing 
damages, and realizing that that may cause plaintiffs’ attorneys 
some problems in waiting until these people could get together, ac- 
tually I think it would give you a heavier club, but then I do not 
know what I am talking about, and you do. 

Mr. SEIBERLING. Would the gentleman yield? 

Mr. Evans. Certainly. 

Mr. SEIBERLING. I was a defendant’s lawyer in antitrust cases for 
21 years. Defendants do not decide to try or not try their case on 
the basis of whether they think they are guilty or innocent, but 
whether they think they can win. So I do not think you can make 
the assumption that the defendants thought in good faith that they 
were innocent. They may have thought they were guilty as sin, but 
that it could not be proven. The key fact is that the fact-finder— 
the court or jury—found they were guilty. That is now why they 
are confronted with the settlement. 

Mr. Evans. I also disagree with you. 

Mr. SEIBERLING. Reasonable men can differ. 

Mr. Evans. That is correct, that could have been the reason, but 
it could have been that they thought they were not guilty. 

Mr. SEIBERLING. It could have been. 

Mr. Evans. That is certainly one option, that sometimes the case 
can have overwhelming evidence, but if an individual thinks they 
are innocent, they may stand trial. 

Mr. SEIBERLING. It could have been, but it could also be they did 
not think they could win. 

Mr. Evans. I would agree with you on that part. 

Thank you. 

Chairman Ropino. Does the gentleman from Virginia seek any 
further time? 

Mr. Butuer. Well, I guess not, Mr. Chairman, except to say that 
while this committee may be on the ball, and we are not fighting 
any complexities, either, because this is the same subcommittee 
that reported out legislation to overturn J/linois Brick, so I thought 
I would let you know what you are working with here. 

Thank you, Mr. Chairman. 

Chairman Roprno. Thank you, and before the next panel comes 
to the table, I would like to merely recognize the presence of the 
former Senator from Michigan, Mr. Robert Griffin, who is in the 
room, and the former Attorney General of the United States, who 
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appeared many times before this committee, Mr. Benjamin Civi- 
letti. ‘ 
We have, of course, a member of the panel who is a former judge 
and Deputy Attorney General. We welcome Judge Charles Renfrew 
as a panelist. We also welcome Mr. Denis McInerney. 

We remind you that we would appreciate it if you would keep 
your remarks to 5 minutes. 


TESTIMONY OF HON. CHARLES B. RENFREW, PILLSBURY, MADI- 
SON & SUTRO, AND DENIS McINERNEY, ESQ., CAHILL, GORDON 
& REINDEL 


Mr. RENFREW. I am Charles Renfrew, and I am attorney with 
Pillsbury, Madison & Sutro, a San Francisco law firm. 

I must apologize at the outset. I do not have a prepared state- 
ment, since, as the chairman knows, I was asked very recently to 
participate, and I am very glad to have the opportunity to do so. 

I speak not only from my experience as an antitrust practitioner, 
but also as one who sat for over 8 years as a Federal trial judge. 

I would like to say that I am in support of the principles con- 
tained in this legislation. I will try to put them, from at least my 
perspective, in some historical context, and attempt to address 
what I think are serious legitimate concerns which this committee 
should face with respect to the enactment of this legislation, and 
finally, I have a few suggestions which you may wish to consider in 
connection with this legislation or supplemental legislation. 

Preliminarily, I think what this statute seeks to do is achieve 
justice, equity. 

We all know historically there has been a rule against contribu- 
tion among joint tort-feasors, and that rule came from England. It 
is a common law rule and arose out of the Merryweather case. In 
that particular case, from which the rule came about, it was felt 
there was an ancient axiom in the law that one should not be able 
to base a cause of action upon his own intentional wrongdoing. 
nae rule was adopted within this country almost 100 years 
ater. 

In this country, it was not restricted to intenti . 
plied to all tortious conduct. pee tots, but ap 

The history of the law has been experience, and the experience 
under the rule against contribution among joint tort-feasors has 
been unjust, inequitable, and both the legislature and the courts 
have moved away from such a harsh rule. Thus the Congress in the 
Securities Act of 1933 and the Exchange Act of 1934 permitted co 
ee mene joint tort-feasors. np 

ngland, from whence the rule came, in 1935 ado 
permitting contribution among joint tort-feasors, fo ae ate 
tort is a crime. S 

The Federal common law, in the areas of air isi i 
mee cases, has contribution. sheen admiralty, 

n California, the State supreme court did aw i 
that contributory negligence was a complete tacaee Ae ian can 
claim, and we have established comparative negligence in Rane 
gence cases. The reason for it, simply stated, as in the eee . 
cuit's opinion in Gomes v. Broadhurst, was that there Simply is A 
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place in our system of law for a rule cf law which requires a de- 
fendant to make full restitution where that defendant is only in 
part responsible for a plaintiff's loss. 

In the antitrust field there was not as much activity as there had 
been in some of these other areas of the law. It was because of a 
number of factors coming together that in recent time we have had 
increased interest and concern. These are the amendments of rule 
23 in 1966, parens patriae in 1976, fraudulent concealment, a 
number of concepts that were unforeseen in 1914 when Congress 
adopted the Clayton Act providing for treble damages and for at- 
torney’s fees. 

The confluence of all of these factors now raises the very real 
possibility of massive industrywide liability being held against non- 
settling defendants in an antitrust case. 

Two examples. In the Plywood cases, three nonsettling defend- 
ants have a potential liability of between $1.8 and $2 billion. In the 
Corrugated cases, which we have heard about today, the remaining 
defendant in that case faces potential liability of three-quarters of 
a billion dollars, and this is after settlements, as I understand it, of 
approximately $325 million, and if you add interest, of almost $450 
million to be paid. 

This has been a dramatic historical shift. It is best borne out by 
the fact that in the last 2 or 3 years, there have been settlements 
in the approximate amount of $2 billion, greatly more than in the 
preceding 50 or more years of settlements, and that is without any 
significant change in the substantive law affecting the field. 

What this legislation is designed to do is to create fairness, to 
bring equity here, to bring about, as the Supreme Court stated in 
the Cooper Stevedoring case in talking about comparative negli- 
gence, that a more equal distribution of justice can best be 
achieved by ameliorating the common law rule against contribu- 
tion where the plaintiff can force one of two wrongdoers to bear 
the entire cost, even though the other may have been equally or 
more to blame. 

That is simply all we are talking about in this legislation. 

Now, I think there are some legitimate questions that have been 
raised, and they: must be faced and addressed: Is this consistent 
with basic principles of equity? Will it serve to continue to deter 
unlawful conduct? Will it raise such complex issues that these 
cases will not be susceptible of being tried? And finally, will it pre- 
clude settlement of these cases? 

Of course, there is a basic principle of equity that there should 
be an allocation of damages among multidefendants, according to 
their respective responsibilities. That is a basic equitable considera- 
tion. 

We have had the equitable consideration that a_tort-feasor 
should not be able to use the law to relieve some of his liability 
arising out of his tortious conduct, but as I say, the evolution of 
law of this country in many fields, through the common-law evolu- 
tion and through statutory change, has changed that. 

Is it equitable for one who has been the most responsible, com- 
mitted the most tortious conduct, not to be held responsible for the 
damages caused by that? Do we have deterrence? Will there be de- 
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terrence if the rule against contribution is dealt with as is proposed 
in this legislation? ; 

I am wondering what type of deterrence is served when the one 
most responsible, most culpable, is not required to pay its fair 
share of damages? 

In the antitrust laws, my experience is that one of the greatest 
deterrents we have is the fact of criminal sanction. Ever since Con- 
gress in 1974 enacted the Antitrust Procedures and Penalties Act 
making antitrust violations a felony, we have seen a tremendous 
change in the seventies, and particularly continuing in this admin- 
istration, with respect to the use of the criminal sanction and the 
imposition of jail sentences. 

Mr. Susman mentioned the film that has been shown to all of 
the businessmen. I have some familiarity with that, because I had 
the Paper Label cases which were the source of all of this litiga- 
tion—the Folding Carton and Corrugated and all of those cases 
came out of the work in the Paper Label cases. One of the things I 
required the defendants to do, and at that time it was a misde- 
meanor, was to establish compliance programs and to come back to 
court to make an annual report to me as to what they had done in | 
order to teach their employees about the reach and impact of anti- 
trust laws. As part of that, I think, that is one of the reasons that 
film was developed and is being shown. 

The deterrent of the criminal sanction simply cannot be overesti- 
mated. If you have ever dealt with and seen people that have pled 
guilty, and you had the responsibility of sentencing them, you 
would understand. We saw the criminal sanctions used very little 
before the seventies. In 1972 there was 1 person sentenced, and by 
1978 it increased to 29, and the range of time was 50 days in 1974 
to-2,92M i NOT S: 

In the first half of fiscal 1981, of the 69 people indicted, 36 actu- 
ally served time in prison, and they served over 3,100 days, so I 
think there is a deterrence. I think the treble damage itself is a 
deterrence, and further, Mr. Chairman, I think it is very important 
to note that in the Gypsum case, the U.S. Supreme Court said there 
can be an overdeterrence in the antitrust field. There can be crimi- 
nal overdeterrence which prevents companies from engaging in 
procompetitive activity. 

The same thing can be said with respect to civil liability. 

I am well aware that we are talking about intentional conduct 
and people are concerned about whether we are going to be able to 
deter intentional conduct. There are times it is hard to determine 
whether re is intentional. 

From the Container Corporation case to the Gypsum i 
that interval a number of courts of appeals ft that eer 
tion was proper in order to avoid violation of the Robinson-Patman 
Act. The Supreme Court in Gypsum said, no, that is a violation of 
the antitrust laws. Vicarious liability, intentionality, is a erat 
that is more difficult to deal with than J think has been suggest 4 

What about the complexity if contribution is required? Wel] Ae 
have had cases where contribution is required in comparative | i 
ligence cases. I have tried admiralty cases, air collision cases rahe 
those things are involved. > and 
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We all recognize in complex litigation, and I know that the chair- 
man and Mr. McClory were on that Commission which reviewed 
the antitrust laws and procedures, that essentially for a trial judge 
to take early and firm control of litigation is the best way to see it 
is effectively handled. 

I do not think this legislation will make cases too complex or 
takes away the plaintiffs right to make the determination as to 
which entities it will sue. There is still joint and several liability. 

And now the question. What about settlement? Is this going to 
prevent settlement? We do not have to completely speculate, be- 
cause the Supreme Court, as we know, in the Reliable Transfer 
case has said comparative negligence does not appear to have im- 
peded settlement. 

We have had those cases where there have been judgment-shar- 
ing agreements, and it has not precluded settlement in those cases. 
It may preclude a coerced settlement or a sweetheart settlement, 
but I do not know that that is bad. 

I think there still should be an opportunity for a party to take its 
case to the court, or to the jury, to determine whether they were 
responsible or guilty of the charges made against them without 
foreclosing that alternative, simply because of the specter of in- 
dustrywide liability, if they erred in their judgment or were found 
guilty, or found responsible. 

Several other things that should be considered, whether it should 
be restricted to price-fixing cases. 

Secondly, it seems to me that the statute of limitations is a 
matter of concern. There should be some examination as to an ap- 
plicable statute of limitations, when it starts to run, when parties 
should be brought in, how long a time you have to do that. 

And then finally, the method of allocating liability among the 
parties it seems to me should be to the extent possible left to the 
evolution of case-by-case development, left to the judgment of the 
Court to determine the respective responsibility of the parties. 
Whether you use market share in terms of sales, whether it be cul- 
pability, or whether it be some per capita basis, I am not sure. 
Those are all considerations which the Congress can suggest be 
taken into account by the judge, but I think it may be well to con- 
sider leaving that more flexible, to be developed in a case-by-case 
basis. 

These are the remarks I wish to share with the committee, and I 
will now turn to my fellow panelist. 

Chairman Roprno. Thank you. 

Mr. McInerney. 

Mr. McINERNEY. My name is Denis McInerney of the firm of 
Cahill, Gordon & Reindel, which is a New York law firm with 
Washington offices as well. . 

I am here today because I do believe that basic fairness requires 
some contribution rule, not only in horizontal price fixing cases but 
in other antitrust cases as well. 

I have had literally hundreds of antitrust cases, and I am cur- 
rently lead defense counsel in somewhat over 100 antitrust cases 
alleging price fixing in a number of industries, including offshore 
contracting, food retailing, and the sale of corn derivatives. These 
actions basically charge every member of those industries with 
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price fixing, with the result that you can see that there are poten- 
tial liabilities there in just monumental sums. Some 35 of them are 
national class actions. : ; f 

I did submit a prepared statement. I had intended to just give a 
brief résumé of it now, but I would really prefer to use my time to 
respond to some of the remarks of the previous panelists. — 

Mr. Clay is basically a defense-oriented lawyer who is fearful 
that he may lose the opportunity to make quick settlements, so- 
called sweetheart settlements, on behalf of the defendants that he 
represents, with the result that they would shift some of their lia- 
bility to the remaining defendants who would usually be their com- 
petitors. f 

I submit to you that that is not a very fair practice. It does not 
sound fair to me, and I respectfully submit that it is not. 

Moreover, as a result of the claims reduction provision in this 
bill, clients who want to make a quick early settlement can do so, 
and they can walk away from the litigation without any fear that 
they will be brought back in by a contribution claim at a later 
stage. 

Mr. Susman raised the specter of untriable cases as a result of 
multiple claims. In United States v. Reliable Transfer, cited at page 
5 of my prepared statement—that was an admiralty case in which 
the same argument was made against contribution; and the court 
responded as follows: “Congestion in the courts cannot justify a 
legal rule that produces unjust results simply to encourage speedy 
out-of-court settlements.” 

The second answer has already been suggested by Judge Ren- 
frew’s testimony. In fact, Federal courts have been applying contri- 
bution and have not seen any insurmountable obstacle to doing so 
in any number of cases, in admiralty cases, Securities Act cases, in- 
cluding securities fraud cases, in employment discrimination cases, 
negligence cases, and a lot of other cases. 

Mr. Chairman, you asked Mr. Susman, are not some defendants 
more culpable than others, and he answered yes, but juries can and 
oe eee that distinction and award different amounts of damages 

o each. 

In horizontal-price-fixing cases, the jury renders a unitary ver- 
dict against each and every single defendant. The plaintiff can at 
his whim collect it all from any of those defendants without there 
being any right of contribution that that defendant would have 
against the others. 

My answer to the question would be the same. Yes, some defend- 
ants are more culpable than others, and the present bill would 
tend to put the burden on the most culpable; in these price-fixin 
cares, ieee ae defendants, the ones with the fonseat 
share of the market and the most profits 
indeed the most culpable. CE acu Byapaite fixing are 

It is also possible, of course, to leave it to the court 
could apportion liability in some way other fo ee a ae 
market when culpability is clear, but frequently culpability is ; 
all that clear, and some guideline such as share of the Gane t o 
ae of sae ee is a very useful thing. ches 

_ the other basic argument that has been made 
tion is that the present system creates a deterrent, effet sree 
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should not be abandoned. The present system is indeed a deterrent 
to a defendant asserting his right to a fair trial, but it is not a de- 
terrent to the commission of antitrust offenses. 

_ Corporate executives today are well aware that price-fixing activ- 
itles expose their companies to treble damages and expose them- 
selves personally to imprisonment and financial ruin. 

Any corporate executive foolish enough to engage in price fixing 
in the face of those penalties will hardly be deterred by the fact 
that there would be a lack of contribution in a future action. 

On the other hand, enactment of a contribution statute would 
assure, first, that the burden of any civil liability will fall most 
heavily on the parties who have profited most from the price-fixing 
activities, and second, it would tend to insure that no conspirator 
will escape financial liability, even if he or it has not been named 
by a particular plaintiff. 

That, I submit, is true deterrence. 

In conclusion, very briefly, the present procedures under which 
defendants must choose between paying disproportionate penalties 
and risking even more disproportionate treble damage judgments 
have in the past prevented most antitrust defendants who—after 
all, are presumed innocent—from seeking judicial vindication. 

_ My statement notes that of approximately an estimated 1,000 na- 
tional class actions and other class actions brought in this treble 
damage field, only a handful have been tried. 

I respectfully submit it is time to give antitrust defendants 
meaningful access to our courts by allowing contribution and 
claims reduction and thus providing an alternative to the coerced- 
capitulation situation that is prevalent today. 

I thank you very much. 

Chairman Ropino. Thank you very much. And your statement 
will be included in the record. 

[The statement of Denis McInerney follows:] 


PREPARED STATEMENT OF Denis McINERNEY 


My name is Denis McInerney, and I am a member of the law firm of Cahill 
Gordon & Reindel. Neither I nor anyone in my firm has participated in any of the 
lobbying efforts concerning this legislation that have been so widely reported in the 
press. I am here today at the invitation of the Chairman and because of my convic- 
tion that basic fairness requires that there be a right of contribution in cases alleg- 
ing horizontal price fixing. 

I say that as a result of my experience in literally hundreds of antitrust cases. 
Although I have prosecuted antitrust claims on occasion, most of my work has been 
on the defense side. Currently, for example, I am lead defense counsel in over 100 
antitrust actions in such varied industries as food retailing, offshore contracting and 
selling corn derivatives. These actions charge almost every member of those indus- 
tries with engaging in price fixing, and some 35 of them are alleged national class 
actions. 

Under present law, plaintiffs in multi-defendant price-fixing cases are free to 
make “sweetheart” settlement with any defendant of their choice in order to fund 
their case against the settling defendant’s competitors. The remaining defendants, 
in turn, are then faced with increased (and sometimes ruinous) treble damage expo- 


1 Indeed, although it is beyond the scope of the present hearing, I would favor extending the 
right to contribution to other antitrust actions as well. See the American Bar Association's Sec- 
tion on Antitrust Law, “Resolutions and Report on Proposed Amendment of the Clayton Act To 
Permit Contribution in Damage Actions Brought Thereunder”’ (1979). See also Professional 
Beauty Supply, Inc. v. National Beauty Supply, Inc., 594 F.2d 1179 (8th Cir. 1979), overruled by 
Texas Industries, Inc. v. Radcliff Materials, Inc., et al., 101 S.Ct. 2061 (May 26, 1981). 


38 


Dy one ; i laintiffs 
sure because they remain liable for the sales of any settling party.* Since p 
are well aware of the remaining defendants’ dilemma, they typically oa (and 
receive) much higher settlement sums from those remaining 1n La cyst : asd 
quently, it has become commonplace for late-settling defendants to be force a - 
tribute to settlements in amounts wholly disproportionate to their percentage of the 
questioned sales—without regard to their relative ability to pay, or ep eae 
or any factor other than the defendants need to extricate themselves rom an ny 
happy situation. Such maneuvers have a particularly pernicious effect in class 
action situations. b ’ 

With increasing frequency, plaintiffs’ counsel have been routinely alleging fraudu- 
lent concealment of price fixing. That allegation permits them to claim dainages 
over longer period than would be permissible under the statute of limitations. When 
used in cases brought as industry-wide class actions, the result imposes on each de- 
fendant a possible or contingent liability based on the entire industry's sales over an 
extended period of time. However contingent that liability may be, it runs to hun- 
dreds of millions and even billions of dollars in litigations which I am defending and 
many more cases of which I am aware. With such enormous stakes involved, and 
with the “escalating settlement” weapon in their arsenal, it is quite easy to under- 
stand why plaintiffs have been successful in obtaining settlements totaling hundreds 
of millions of dollars (as in the Corrugated Container, Folding Cartons and Antibiot- 
ics cases).3 Indeed, substantial settlements are often made even before classes have 
been certified as valid because defendants fear the escalation tactics at which plain- 
tiffs’ counsel have become so adept. 

Those tactics are well known and have even been laid out in law review articles 
for the “edification” of the bar.* Plaintiffs simply let it be known that those defend- 
ants who settle early will be allowed to settle at a much lower rate (usually based 
on a percentage of their sales or dollars per sales “point”) than any defendant who 
hesitates to capitulate or who is stubborn enough to want his day in court—even on 
such preliminary issues as class action certification. As a result, we have situations 
such as the Corrugated Container case, in which a defendant who settled later in the 
pretrial proceedings paid 650 percent more than the first defendant to settle (based 
on their relative percentage of sales). The only defendant to try the case (Mead 
Corp.) has been found liable by a jury and may be assessed damages in an amount 
90 times greater than the payment made by the first defendant to settle (Interna- 
tional Paper Company), even though that defendant’s sales were more than three 
times Mead’s sales.°® 

The Corrugated case is but one illustration of a pervasive problem in class actions. 
While I am not aware of any authoritative statistics, I would ‘“‘guesstimate” that 
over 1,000 treble damage class actions have been brought, of which only about a half 
dozen have ever gone to trial. The defendants simply cannot afford to take the enor- 
mous risks resulting from the lack of a contribution statute and the ruling in Texas 
Industries, Inc. v. Radcliff Materials, Inc., 101 S.Ct. 2061 (May 26, 1981), in which 
the Supreme Court held that only Congress could adopt a contribution rule in anti- 
trust cases. 

If the Court in Texas Industries had had discretion to do so, it might well have 
adopted such a rule, because it stated in another (non-antitrust) context: 

“[A] ‘more equal distribution of justice’ can best be achieved by ameliorating the 
common-law rule against contribution which permits a plaintiff to force one of two 
wrongdoers to bear the entire loss, though the other may have been equally or more 
to blame. See The Max Morris, [137 U.S. 1 (1890)], at 14.” Cooper Stevedoring Co. v 
Fritz Kopke, Inc., 417 U.S. 106, 111 (1974). ha 

Similarly, in an admiralty case the following year, the Court rejected the argu- 
ment that contribution may cause more cases to be tried: 

Experience with comparative negligence in the personal injury area teaches that 
a rule of fairness in court will produce fair out-of-court settlements. But even if [the 
contrary] argument were more persuasive than it is, it could hardly be accepted 
For, at bottom, it asks us to continue the operation of an archaic rule eS ts 
facile application out of court yields quick, though inequitable, settlements, and re- 


* This follows from the basic concept of “joint and several liability” —i.e 
conspirator is individually liable for the total impact of the conspiracy a 
4 Those cases were settled, respectively, for $325 million, $215 million and 

A Philadelphia Lawyer's Class-Action Goldmine”, Fortune (Sept. 7, 1981), p. 1 
See, e.g., Furth and Burns, “The Anatomy of a Seventy Million Dollar Sherman Act Settle- 


ay if Bead Tas : bee : ae : 
oo nia Professor's Tape-Talk with Plaintiffs Trial Counsel,” 23 DePaul L. Rev. 865, 890 


° Wall Street Journal, Oct. 14, 1981, Deol 


that each alleged 


$219 million. S 
ae n. See 
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lieves the courts of some litigation. Congestion in the courts cannot justify a legal 
rule that produces injust results in litigation simply to encourage speedy out-of- 
court accommodations.” United States v. Reliable Transfer Co., 421 U.S. 397, 408 
(1975) (footnote omitted). 

I submit that even if a right of contribution were to impede settlements, funda- 
mental fairness would still require contribution in preference to a system which 
makes trial so hazardous that it virtually closes the courtroom doors to most defend- 
ants as a practical matter. But in fact it is by no means certain that many more 
cases will go to trial if contribution is permitted. It seems to me that a right of con- 
tribution would probably encourage more defendants to enter sharing agreements 
among themselves, thus facilitating fairer settlements with all defendants at once— 
instead of the piecemeal procedure now prevalent. 

The other basic argument that has been made against a right of contribution is 
that the present system creates a deterrent effect which should not be abandoned. 
The present system of having liability fall arbitrarily and unequally on some de- 
fendants, regardless of their size or culpability, gives plaintiffs a blunt bludgeon 
which has been used time and again to extract substantial settlements from defend- 
ants who believed they should win at trial but could not afford to chance losing and 
paying damages for a whole industry. That is a deterrent to a defendant asserting 
ne right to a fair trial, but it is not a deterrent to the commission of antitrust of- 

enses. 

Corporate executives today are well aware that price-fixing activities expose their 
companies to treble damages and themselves personally to imprisonment and finan- 
cial ruin.® Any corporate executive foolish enough to engage in such activities in 
the face of. those risks would hardly be deterred by the lack of a contribution stat- 
ute. On the other hand, enactment of such a statute would assure that the burden 
of any civil liability will fall most heavily on the parties who have most profited 
from any illegal price-fixing activities. 

Furthermore, a contribution rule will give the public assurance that no conspira- 
tor will escape financial liability, even if he (or it) is not named by the plaintiff. 
That, I submit, is true deterrence. It is also far preferable to permitting (as the 
present system does) the one who has gained the most from price fixing to shift a 
substantial portion of his liability to assmaller competitor by entering into an earli- 
er settlement. ; 

H.R. 1242 and 4072 have two different substantive provisions—the creation of a 
right of contribution (which is subsection (a)) and a related but distinct provision 
(subsection (b)) which, in effect, reduces a settling plaintiff's claim by not permitting 
any recovery against a remaining defendant for sales of a settling defendant. 

If, as I believe, contribution is a matter of basic fairness, then the ‘‘claim reduc- 
tion” provision is also necessary in order to permit defendants to settle early with- 
out any concern that they may be brought back into the case by a claim for contri- 
bution. At present, the actual settlement amounts are deducted from any treble- 
damage judgment; but since such amounts are usually less than single damages, 
and since they are not trebled before deduction, the result is to shift to the remain- 
ing defendants treble damage liability for the settling defendants’ sales. The ‘‘claim 
reduction” provision prevents this, and permits anyone who wants complete peace 
to obtain it by settling separately at any stage. 

However, it seems to be that this provision should only apply to future settlement 
contracts; in other words, I would delete subsection (e) of both H.R. 1242 and H.R. 
4072, and limit the claims reduction feature to future settlements in pending ac- 
tions. 


CONCLUSION 


The present procedure (under which plaintiffs are permitted to impose arbitrary 
and disproportionate penalties on defendants, and defendants must choose between 
paying those penalties and risking an even more disproportionate treble damage 
judgment) has in the past prevented defendants who are presumed innocent from 
seeking judicial vindication. It is time to permit antitrust defendants meaningful 
access to our courts by allowing contribution and claim reduction, and thus provid- 
ing an alternative to coerced capitulation. 

Thank you. 


6 For a discussion of the impact of criminal sanctions, see Baker & Reeves, “The Paper Label 
Sentences: A Critique,” 86 Yale L.J. 621 (1977). 
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Chairman Ropino. The Chair will state that some of the mem- 
bers of the committee might be interested in furnishing the panel- 
ists some other questions, and we would hope that you might reply 
in writing. 

Mr. RENFREW. We would be very pleased to have that opportun1- 
ty, Mr. Chairman. 

Chairman Roprno. Thank you very much. 

I am impressed with the fairness argument. I believe that all of 
us should proceed on the basis that we are trying to establish a 
system of justice that is fair; hopefully this is what we attempt to 
do, and this is what we are trying to do in considering these bills 
and these propositions. 

However, I also have a deep concern about the statutes that are 
now on the books. There has been a history with antitrust viola- 
tions—there have been many. This is the reason for the existence 
of these laws. 

I believe that those laws are not only in the best interest of the 
total society, but are also in the interest of the business communi- 
ty. I think to find that some people are exploiting certain situa- 
tions and violating the law certainly diminishes the confidence of 
people in industry and brings about a bad climate. 

I thus wrestle with what you attempted to bring to our attention, 
Judge Renfrew, and try to balance one with the other, fairness 
against deterrence. 

You seem to suggest that we should seek fairness, and that this 
will not have any harmful effect on deterrence. I think that you 
have got to come up with more convincing proof that that is the 
case. 

You talk about not overestimating the criminal penalties in 
price-fixing conspiracies. You pointed out, I think, that, during 
your tenure, you were aware of 69 cases where there were criminal 
indictments? 

Mr. RENFREW. Sixty-nine individuals were indicted, and 36 de- 
fendants served 3,100 days. 

Chairman Roprno. I did a little mathematics. I have broken that 
down: 69 were indicted; and 36 defendants served an average of 
about 80 days—hardly a big penalty, it seems to me, for the type of 
cases you are talking about. 

Mr. Renrrew. I can tell you that one of the things that this 
country has been criticized for throughout the Western world is 
that we have relied too long upon the size of the sanction as a de- 
terrent rather than the speed and the certainty with which it is 
imposed. 

Our criminal sentences in the whole area of criminal law are 
longer than most other societies in Western history. I have seen no 
empirical evidence, know of none, that shows that the size or the 
length of time of the sentence is a greater deterrent than the Speed 
a ds it is imposed. 

ighty days in jail or prison for a busin i : 
sie Aan Si J p essman is an extraordi- 

Chairman Roprno. It is an extraordinary experience f 
and especially for a little fellow who Ree ae and omer 
real stiff penalty for a small criminal violation. I am not in a 
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way suggesting that because of one, we ought to do something 
about the other. 

The reason I even call attention to it is that you talk about not 
overestimating the fact that we do have criminal penalties, and 
that this may be sound reason why we ought to think that there is 
a sufficient deterrent. 

I frankly do not believe that is the case. Despite the fact you may 
talk about certainty of punishment—and yes, all of us can say, 
“Boy, it is tough, especially for a businessman, or a man who 
prides himself on having a fine reputation in the community, to 
even be tinged or tainted in any way”—I have heard many people 
who say, “What difference does it make serving a great deal of 
time as against the amount of money that I make?” 

Mr. RENFREW. The criminal sanction does serve as an extraordi- 
nary deterrent. That was the intention and purpose and belief of 
Congress when it enacted the Antitrust Procedures and Penalties 
Act of 1974. People knowledgeable in the field of antitrust, any 
number of Assistant Attorneys General in charge of the Antitrust 
Division, will tell you that the criminal sanction is a deterrent in 
the antitrust field. 

Chairman Ropino. Would you advocate stiffer criminal penalties 
‘along with the contribution? 

Mr. RENFREW. No; during my tenure on the court, I advocated 
and went around the country urging that people in this country 
seek alternatives to imprisonment. We have relied upon too long 
sentences, so that goes contrary to my belief in the fields of penolo- 
gy and corrections and sentences. 

We have overburdened our prisons, because we have used prisons 
as the only criminal sanction, and we have not been precise enough 
in the nature of sentences we impose. 

We live in a world of microchips that do things in milliseconds 
and pass out sentences in terms of years. Why should it not be 
months, weeks, or days, and not just in the white-collar area? We 
should be more sophisticated, so in response to the suggestion 
about stiffer sentences, some sentences should be longer in some 
cases, but on the general principle, we rely too much in this coun- 
try on too long sentences. 

Chairman Ropino. Do you believe that if the people who are 
equally responsible share in paying damages through contribution, 
that that is going to be a deterrent to their violating the antitrust 
laws? 

Mr. RENFREw. I think so. 

Chairman Ropino. Would logic not seem to suggest instead that 
if a person felt that he might be severally liable, instead of know- 
ing that somebody else is going to share damages with him, that 
that would be a deterrent? 

Mr. RenFrrREwW. You are assuming a businessman makes these 
judgments on some sort of a rational basis, to violate the laws. 

Chairman Ropino. To make more money. 

Mr. Renrrew. To make more money. | just think that trebling 
the damages that are found over a period of time, whether it is a 4- 
year statute or a longer time, plus attorney’s fees, and plus wheth- 
er there has been dilatory action during the course of the proceed- 
ings, the court has the discretion to award prejudgment interest 
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under some circumstances, I think that is a deterrent. It was felt to 
be a deterrent by this Congress when the law was enacted in 1914, 
and I agree with the Congress then, and I agree with them now. 

Chairman Rop1no. Thank you very much. 

Mr. McClory. 

Mr. McCrory. Thank you very much. I want to commend both of 
you on your excellent statements, and I noted particularly, Judge 
Renfrew, that you gave a very eloquent statement without having 
a single note in front of you, which I thought was rather remark- 
able. 

Mr. RENFREW. Do not confuse that statement without any notes 
as being an impromptu statement, Mr. McClory. 

Mr. McC tory. I still commend you, Judge. ' 

It seems to me what we are doing here, the reason we are consid- 
ering this legislation is that it is not sort of a run-of-the-mine prop- 
osition that has been in existence ever since 1914, but the liabilities 
that are involved are extreme, and I think there is a popular con- 
cept that somehow or other all the excess profits that came from 
the price-fixing scheme have all been socked away in the bank, and 
these billions of dollars are all there and are ready to be paid out 
to injured parties. 

have a suspicion that the shareholders and employees and 
others have already received most, if not all, of these profits, and 
that they are not in the bank the way some people may think they 
are. 

Likewise, I think that if we consider the subject of deterrence, 
did we contemplate, or do we contemplate a deterrence which 
means that you are going to go broke as a result of the imposition 
of this liability unless there is contribution? It does not seem to me 
that that is inherent in the law either, that beyond the treble 
damage liability we are going to put you out of business as a penal- 
ty for what you have done or participated in as a joint tort-feasor 
or for your felonious conduct. 

_I understand that some States have laws that relate to contribu- 
tion as between joint tort feasors, and that if there are unintention- 
al joint tort feasors, with limited exceptions, they do require contri- 
bution or permit contribution between unintentional tort feasors 
but they have refused to extend this concept to intentional tort fea. 
sors. 

Do you think this is an equitable distinction, or that there is any 
basis for our developing legislation here which would make use of 
the principle involved in these State statutes? 

_Mr. RENFREw. A majority of the State statutes do have contribu- 
tion among tort feasors. Not all of them restrict that contribution 
in cases of nonintentional torts. 

The evolution of the law is that there is going to be contribution | 
among intentional joint tort-feasors. That is the way the law is 
going. That is what we have done with the securities legislation 
ris pa a Wen we do in a purangs of areas of the law. Ultimately 

at will be the way it will go, because I thin i 
and the most just. fe : esthatids ther faiment 

Mr. McCtiory. In a horizontal price-fixing consp} 
member could break ranks and bring ee eas Sone a ain 
Ing on competition or disclosing the existence of the agreement, ban 
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each member deliberately refuses to do this, and chooses to perpe- 
trate the concerted violation of the law. Why does not this justify 
each member being responsible for all damage done? 

Mr. McInerney. Assuming that that is so, what a contribution 
statute would do, particularly if it were based on culpability, would 
be to provide incentive for members of conspiracy to break ranks 
and inform, come forward so that they would be deemed less culpa- 
ble, and it would be an incentive in that sense, and also in the 
sense of bringing in other members of the conspiracy who might 
not be known to the plaintiff into the case, so that all the facts 
would be laid out. 

Mr. McCuiory. They are going to be liable in treble damages to 
the extent of their participation anyway, even under a contribution 
statute, are they not? 

Mr. McInerney. If the contribution statute were to be applied 
automatically the way these present bills are set up; yes, sir. If it 
were to be left to the discretion of the court where degrees of cul- 
pability are clear, to have it apportioned that way, then the answer 
would be no. 

Mr. McCrory. What if one of the conspirators, one of the price 
fixers, drops out, say, halfway along the line. I understand this 
suit, this big Corrugated suit involves damages over a number of 
years. What if somebody was involved over a period of 2 years? 
Should there be a distinction then? 

Mr. McINERNEY. Yes, sir, but he would have a burden of proving 
his abandonment of the conspiracy in some very concrete way, and 
only then would he be limiting his damages. 

Mr. McC ory. My time is up, and thank you very much. 

Chairman Roprno. The gentleman from Ohio. 

Mr. SEIBERLING. Thank you very much. 

This testimony has been very effectively presented. But I feel it 
has been somewhat addressed to side issues. The key issue is deter- 
rence—whether this legislation will contribute to or weaken the de- 
terrence of the antitrust laws. 

I recognize the way the antitrust laws are written, including 
treble damage provisions, produces injustice sometimes. Sometimes 
defendants are found guilty who probably were marginally in- 
volved, and those who were more deeply involved may settle and 
get off scot free, but that is the nature of our system. Juries are 
not always right, but do you not agree that you have to assume 
that if a jury finds a defendant guilty, for all other purposes he has 
got to be considered to have been guilty, whether he believes he 
was cr not? 

Mr. RENFREW. Yes, Sir. 

Mr. McINERNEY. Yes, sir. 

Mr. SEIBERLING. I agree with you, Judge, the prospect of going to 
jail is a very, very powerful deterrent to a businessman. Maybe it 
is not a deterrent to some hood out on the street, but respectable 
businessmen who are good members of their church and communi- 
ty do not like the idea of having a conviction on their record or 
spending time in jail. ; _— 

Mr. McInerney can testify to that fact, because his firm handles 
a lot of new compliance procedures and represents various corpo- 
rate clients. In the Westinghouse cases, some corporate executives 
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went to jail. They were a watershed in antitrust enforcement. 
Anyone in the field would agree. 

However, as a corporate counsel for many years, I can tell you 
that treble damages is also a very, very powerful deterrent. 

You know, there are some hard-nosed people in this world who 
are willing to take a chance of going to jail, but they do not like 
their profit-and-loss statements possibly shattered by a treble 
damage action. 

If you run these risks, including the risk of treble damages, be- 
lieve me, you stop and think. So I feel that both treble damages 
and criminal penalties are very powerful deterrents. 

Let me ask you, Judge, have any U.S. courts allowed contribu- 
tion in cases of willful torts as distinct from negligence and non- 
willful or noncriminal acts? 

Mr. RENFREw. I do not know of a case. I am not familiar with 
what type of contributions may have been awarded in securities 
fraud cases, where contribution has been permitted in the evolu- 
tion of the common law or in the Securities Act and Exchange Act 
cases, and I would like an opportunity to check into that, and I will 
supply that. 

[The information follows:] 


PittsBuRY, MADISON & SuTRoO, 
San Francisco, Calif., November 18, 1981. 


Re the Antitrust Equal Enforcement Act of 1981 (H.R. 1242 and H.R. 4072). 


Hon. Peter W. Ropino, Jr., 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 


DrAR CHAIRMAN Roprno: During my testimony concerning antitrust contribution 
and claim reduction legislation before your Subcommittee on Monopolies and Com- 
mercial Law on October 21, 1981, Congressman Seiberling asked whether courts in 
the United States have permitted contribution in cases involving willful torts. At 
that time I replied that I knew of no such case but that I was not familiar with 
what type of contributions may have been permitted in securities fraud cases or in 
Securities Act and Exchange Act cases. I asked for an opportunity to respond after [ 
researched the question. Based upon my review of the law, I am pleased to advise 
the Subcommittee that rights of contribution among intentional tortfeasors have 
been provided in federal law for almost fifty years. ! 

Rights of contribution have been expressly provided by federal statute. In 1933 
and 1934, Congress specifically provided rights of contribution between intentional 
violators of the securities laws. See Section 11(f) of the Securities Act, and Sections 
%e) and 18(b) of the Securities Exchange Act, 15 U.S.C. §§ 77k(f). 78i(e), T8r(b) (1970) 

The federal courts have also fashioned a common law right of contribution in se- 
curities fraud cases brought under Securities Exchange Commission Rule 10b-5, 17 
C.F.R. § 204-10b-5. Obviously before a defendant can claim contribution, it first 
must be liable under those provisions, and the law is now established that liabilit 
does not lie in the absence of scienter—the intent to deceive, manipulate or deiraud! 
Ernst & Ernst v. Hochfelder, 425 U.S. 185, 193 (1976). Even before the Supreme 
Court required scienter as an element of a claim under 10b-5, the courts permitted 
contribution in cases where the defendant seeking contribution had willfully or 
recklessly perpetrated a fraud on the plaintiff purchaser of securities. de Haas v 
Empire Petroleum Company, 286 F.Supp. 809, 815-816 (D. Colo. 1968), aff'd in part. 
rev d in part on other grounds, 435 F.2d 1223 (10 Cir. 1970); Alexander & Baldwin. 
Inc. v. Peat Marwick, Mitchell & Co., 385 F. Supp. 230, 237-238 (S.D.N.Y. 1974) & 

In cases involving intentional tortious conduct, the federal courts have permitt d 
the right of contribution essentially on two grounds: (1) that contribution promotes 


‘In Great Britain, the common law rule against contribution between inten 
was eliminated in 1985 when Parliament provided for contribution between joint and 
tort-feasors for all torts irrespective of whether the tort was intentional, negligent, or oe 
The Law Reform (Married Women and Tort-Feasors) Act, 25 & 26 Geo. 5 c. 30 (1935). aes 


tional tort-feasors 
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deterrence of violations of the securities laws 2 and (2) it promotes fair apportion- 
ment of liability among defendants.? The Fifth Circuit recently recognized the fun- 
damental right of fairness of contribution even when intentional torts are involved 
in Huddleston v. Herman & MacLean, 640 F. 2d 534, 558 (5 Cir. 1981): 

‘Persons injured by the willful torts or deceit of others are entitled to full redress 
but should not be able to play one defendant against another as a gambit.” 

Numerous other courts have also extended the right of contribution to will ful vio- 
lators of Rule 10b-5.* In addition, at least two recent federal decisions have inter- 
preted state contribution laws to apply to intentional tortfeasors. See, e.g., Testa v. 
Winquist, 451 F.Supp. 388, 392 (D.R.I. 1978) (Rhode Island law); McLean v. Alexan- 
der, 449 F.Supp. 1251, 1266-1267 (D.Del. 1978), rev’d on other grounds, 599 F.2d 1190 
(3 Cir. 1979) (Delaware law). 

Thus, the distinction between intentional and unintentional torts should no 
longer control the determination of when contribution rights are available. 

I hope this will be of assistance to your Subcommittee. 

Yours very truly, 
CHARLES B. RENFREW. 


Mr. SEIBERLING. The Securities Act cases—are they civil cases? 

Mr. RENFREw. Yes. 

Mr. SEIBERLING. Now, is culpability always proportional to 
market share? 

Mr. RENFREw. No. 

Mr. SEIBERLING. Sometimes you might have a small defendant 
suffering from price competition taking the lead in organizing a 
conspiracy? 

Mr. RENFREWw. Right. 

Mr. SEIBERLING. Some of my large corporate clients, when we 
had problems with the Antitrust Division, said we never should 
have gotten into this because the minute we had a price-fixing 
agreement, all the little guys went around and started chiseling on 
us, and we held an umbrella over them. 

Mr. RENFREW. That is precisely the reason I would like it to be 
left to the court to develop the share of liability, depending upon 
the party’s individual responsibility. 

Mr. SEIBERLING. There might be some merit in that. 

We ought to take a look at that possibility, if we decide to tinker 
with antitrust laws in this respect. 

Will not the potential economic consequences be just as great, 
even if contribution is allowed? In other words, you are going to 
have the same amount of damages determined, but the question 
will be, who is going to pay for them? 

Mr. RENFREW. Essentially, the only difference, the same amount 
of damages presumably will be found, the only difference would be 
against whom they would be allocated. 

Mr. SEIBERLING. If deterrence is our main purpose, does fairness 
enter into it at all? 


2 See, for example, Alexander & Baldwin, Inc. v. Peat Marwick, Mitchell & Co., supra, 385 
F.Supp. at 238, where the court noted: ‘Because of the deterrent policy of the securities laws, 
even intentional tort-feasors may obtain contribution so that other tort-feasors will not escape 
liability. This purpose will be served if defendant tort-feasors are allowed to implead any other 
tort-feasors involved in the fraud.” 

3In Marrero v. Abraham, 473 F.Supp. 1271, 1277 (E.D.La. 1979), the Court commented: ‘‘* * * 
[T]he purpose of contribution * * * is to allow a fair distribution of the damages among wrong- 
doers without absolving one at the expense of the others.” ? 

4 See, e.g., Heizer Corp. v. Ross, 601 F.2d 380 (7 Cir. 1979); Globus, Inc. v. Law Research Serv- 
ice, Inc., 318 F.Supp. 955 (S.D.N.Y. 1970), aff'd, 442 F.2d 1346 (2 Cir.), cert. denied, 404 U.S. 941 
(1971); Marrero v. Abraham, 473 F.Supp. 1271, 1278 (E.D.La. 1979); Rice v. McDonnell & Co., Inc., 


442 F.Supp. 952, 954-955 (S.D.N.Y. 1977). 
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Mr. Renrrew. Deterrence cannot be taken into account without 
considerations of fairness. 

Mr. SEIBERLING. How do you rationalize that? , 

Mr. RenFrreEw. I do not. I think it is just a part of the constitu- 
tional rights and concepts in this country. When I sat as a judge, 
we had combined a court of law and a court of equity, and when we 
did our work, the fundamental concept of fairness was one of the 
most important parts of our business. As far as deterrence goes, the 
People’s Republic of China eradicated drug addiction, and they did 
it very effectively, by executing known and suspected drug addicts 
and dealers, and they have a deterrent there that precludes people 
from dealing in drugs because of that penalty, which is harsh, 
unfair, and inappropriate. 

You cannot take a look at deterrence apart from the concept of 
fairness. 

Mr. SEIBERLING. But when we are dealing with economic issues, 
we are dealing with how our economic system should be structured, 
and we have to consider the overall effects on the country. Being 
fair to the country is what we are trying to do. Whether, in a par- 
ticular situation, a corporation and its stockholders suffer is really 
beside the point. 

Mr. RENFREW. I would say the history of the United States has 
been that we have taken into account both what is good for the 
country, as well as what is fair for the individual. There is a cre- 
ative tension between those two concepts, and our history has been 
one of experiment trying to keep both of those concepts in mind. 
The U.S. Supreme Court in 1978 in the United States v. Gypsum 
case addressed the question of overdeterrence in the area of crimi- 
nal law in this very field in antitrust, and it said we have to be 
a that we ee ae commercial activity to prevent 
possibly procompetitive activity from bein i - 
cause of the specter of pe eed aE ee 

Mr. SEIBERLING. That is a different issue than the fairness issue 
That is an issue as to what the economic policy is going to be and 
whether our laws are effective in carrying out that policy. I would 
be the first to say that in trying to derive a policy, we ought to be 
as fair as possible; but once a policy is decided af do not think 
whether in a particular case the policy works fairly for a particula 
ee of eee is really the prime consideration. The ite 

onsi i oe 
cree eee uae what is the law, and is the law doing what it is 

Mr. RENFREW. I agree on an individual c i 
talking rather broad principles applicable to seme Ae ah 
lishing the broad principles, fairness must be considered sihscatsial 

_Mr. SEIBERLING. To take the extreme case—and no one i bl 
cite any—where someone has been bankrupted or runs the HER ut 
bankruptcy if he is stuck with the entire bill for an antit fe a a 
tion, I can only borrow a phrase from the Chief Exec ive eae 
OE ae not ee bankruptcy?” EVEL ERIE 

ankruptcy may be unfair to some groups of Rese0g . 
nocently invested in a cor eyes oe” Who are in- 
ei oe poration, but that is the way it crumbles 

Well, thanks, my time has expired. 

Chairman Ropino. Mr. Butler. 
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Mr. ButLer. Thank you, Mr. Chairman. I apologize to the panel 
for not being here for your presentations, but I think I had some 
insight into which way you were going. 

I do not have any real problem as to the real fairness of grafting 
the contribution principle onto this area of the law, if we can do it. 
The testimony of one of the other witnesses suggested there would 
not be a big enough courthouse. We can solve that. We have always 
built big enough courthouses. There was a reference earlier to the 
securities laws. How have the courts been able to manage contribu- 
tion claims under the securities laws? 

Mr. RENFREW. It is a question of determining the relative culpa- 
bility of the parties and their responsibility. 

Mr. BuTLer. Does it create a situation where the litigation is so 
complex you cannot handle it? 

Mr. RENFREW. I have been advised that it has not. 

Mr. Butter. What is your view of the availability of contribution 
as adding so greatly to the complexity of the cases as to discourage 
private enforcement of the antitrust laws? 

Mr. RENFREW. I simply do not agree with that as an argument 
against this legislation. 

Mr. But er. I value your opinion. Tell me a little bit more how 
you think we are going to solve this problem. 

Mr. RENFREW. I tried cases as a judge involving admiralty cases, 
air collision cases, where contribution is a central part of that liti- 
gation, and I do not think that that part added to the already com- 
plex nature of the case. 

When you are talking about the case that Mr. Susman was talk- 
ing about, with 37 defendants and I do not know how many plain- 
tiffs in their respective classes, that is an extraordinarily complex, 
difficult piece of litigation, and I think adding the issue of contribu- 
tion in that case or in subsequent cases is not going to add that 
much to the overall complexity of the case, but I do think it is 
going to add to the overall fairness of the result achieved, and that 
should be kept in mind. 

Mr. ButiLer. Under the Federal rules, is it not a real limitation 
on the power of a trial judge to manage a contribution and claim 
reduction provision if this legislation becomes law? 

Mr. RENFREW. I never felt so. 

Mr. Butter. I never saw a judge that felt that way, either. When 
you put on that robe, there are limitations as to what you can do. 
It is nice to have it verified in the Federal rules. 

If we agree on the fairness, and you think the courts would have 
no problem handling this, then we get to the index by which you 
would be required to contribute. 

I judge, from your response to Congressman McClory, that you 
think market shares are not the best index, and you suggest culpa- 
bility. - 

Mr. RenrFrew. No; what I suggest is that liability be apportioned 
on the basis of relative responsibility, and that in order to deter- 
mine relative responsibility, you should take into account such fac- 
tors as market share, sales, culpability. . 

As Congressman Seiberling and I were mentioning, there are in- 
stances and cases where maybe the smaller corporation is more 
culpable than the larger, and that should be taken into account. 
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Mr. Butter. This would simply be a broad discretion which we 
would vest in judges, not a jury issue? 

Mr. Renrrew. No; this would be vested in the judges, and permit 
an evolving case-by-case development of the law in apportioning 
contribution in a contribution case. Nese 

Mr. Butter. Is this going to so burden the litigation with further 
issues that we would never resolve them? 

Mr. REnNFREw. No, I do not think so. 

In all the white-collar-crime cases, for example, all types of fraud 
and securities fraud and very complex white-collar cases that took 
months to try, after a guilty verdict was reached by the jury, I had 
to determine relative culpability in passing sentence on the defend- 
ants who were found guilty. That is part of the judge’s bread-and- 
butter work. I do not think it is going to add to the complexity. 

Mr. But er. Well, if the judge has this discretion, and it awaits 
development of the facts, how do you as a litigant know when to 
settle? How do you really know what your exposure is if that issue 
has got to be resolved at the end of the litigation? 

Mr. RENFREW. This legislation would not preclude a defendant 
from settling at any time they thought to be in their best interest 
to settle, and I do not think that the contribution would be permit- 
ted against one of those parties who settled. 

Mr. Butter. Oh, no. I am thinking in terms of, if you do not 
know your percentage of the total exposure until the court resolves 
that issue, how do you know when you have got a good deal and 
when you have not? 

Mr. RenrrREw. Under the legislation presently drafted, the 
market shares or the larger of those three factors, you would have 
ieee same factors available, and your own sense of culpability or 

There would be a calculus that a party could make comparative- 
ly easily. 

Mr. Butter. I am having a little problem in knowing exactly 
where to come down on allocating—well, that is something I have 
to think about. 

I have the impression my time is up. I yield back, Mr. Chairman 

Chairman Roptno. Mr. Evans. 

peeves, Thank you, Mr. Chairman. 

ack 1n the country, we did not try too man 
fact, I do not remember any of eae but in aie ee 
Chairman is talking about, trying to determine fairness versus de- 
terrence, how does one of these conspiracies arise? Who has the 
most to gain out of a conspiracy to fix prices? Would it be a compa- 
ny with 2 percent of the market, a company with 30 or 40 t 
of ee marae Who would gain the most? — 
r. NENFREW. Well, it could vary so m ; 
ea fg ee Often the person ihe a ee 
ity: : 1 i : 
fallen sees market in that particular product that we are 


Mr. RENFREW. It would depend; you cannot take a static picture 


in 
percent, or a company that had a declining ee As etn 


Mr. Evans. I see, it could be a situation like that. 
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In most instances, would you agree that a company with 40 per- 
cent of the market, if they could make an extra 5 cents per unit, 
they would stand to make a lot more extra than a company with 2 
percent of the market, would they not? 

Mr. RENFREW. Yes, sir. 

Mr. Evans. Under the present law, it would be possible with that 
company with, say, 40 percent of the market to enter into a quick 
settlement for a much smaller sum than possibly a company who 
went to trial, for instance, and had an award based upon a law 
without the requirement of contribution; would that be correct? 

Mr. RENFREW. Yes, sir. 

Mr. Evans. I have handled a couple of Internal Revenue cases. 
That is everywhere in the country. I have always found that those 
people with the most resources always got the best deals in most 
instances from IRS, because IRS found it difficult to put the man- 
power on a case where the company or the individual had the re- 
sources to fight. 

Mr. RENFREWw. I have not had any experience in tax matters. 

Mr. Evans. We are each talking about something we do not 
know anything about then, because I know nothing about antitrust. 

Assuming that to be the case, and assuming that a company with 
a large share of the market had the most to gain, in talking about 
deterrence, if that large company knew that they were going to 
have to pay according to their culpability and their share of the 
market, would not that be a greater deterrent to that large compa- 
ny entering into a conspiracy than would the present law where 
they would have the opportunity to get out from under it by set- 
tling it quickly? 

Mr. RENFREw. That is a real possibility. 

Mr. Evans. Would not a company who had been charged or in- 
dicted for a criminal offense and been found guilty or made the de- 
termination that they would probably be found guilty seem to be 
more culpable than a company who had tried their case and been 
found not guilty in a criminal case? 

Mr. RENFREwW. | would think so, yes. 

Mr. Evans. I do not know what point I made by these questions, 
but let me ask Mr. McInerney a question about a statement you 
made in your presentation about the scope of the present hearing. 
You stated you would favor extending the right to contribution to 
other antitrust actions as well. 

Would you discuss that very briefly? What kind of actions are 
you talking about? 

Mr. McINERNEY. Vertical price fixing as well as horizontal, for 
example. 

These offenses do not lend themselves to the kind of apportion- 
ment of damages that the committee is considering, that is, in ac- 
cordance with sales, but you would still have a culpability standard 
that could very well be applied, as it is by Federal courts in many 
other cases as I mentioned earlier. 

Mr. Evans. In your opinion the present legislation does not cover 
the waterfront as to contribution, and there are possibly other 
areas in which we should address the problem in antitrust cases? 

Mr. McINERNEY. Yes, sir, that would include the unintentional 
antitrust tort as well as the intentional. 
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Mr. EVANS. I see. : , 

I guess the reason I stay in Congress in a relatively noncontro- 
versial job is because I do not want to get into court with Mr. 
Susman and some of these very able lawyers, but in trying to un- 
derstand this legislation, it seems clear to me that contribution 
would be a greater deterrent to all people who would engage in 
price fixing than lack of contribution. 

Mr. McInerney. It certainly does tome. 

Mr. Evans. I think I made a point, Mr. Chairman. I yield. 

Mr. SEIBERLING. One more question? 

Chairman Roprno. All right. 

Mr. SEIBERLING. I wonder if you could enlighten us as to the 
effect of the carve-out provisions in the bills before us on the oppor- 
tunities for settlement. 

Judge, as you know, one of the objectives of our judicial system is 
to promote settlements and to prevent the court’s time from being 
taken up in cases that ought to be settled. Would not the carve-out 
provision significantly reduce the opportunities for settlement by 
forcing the plaintiffs to be more cautious in accepting settlements? 
As I read this bill, if defendant A has, on the basis of market share, 
a liability of $10 million, and he settles with the plaintiff for $1 
million, the $10 million nevertheless is taken out of the total kitty, 
so that the plaintiff cannot extract the other $9 million from the 
other joint tort-feasors. Is the plaintiff not going to be more careful 
about settling in those circumstances for something less than an 
amount approaching the total liability? 

Mr. RENFREWw. It is possible that there may be some impact on 
so-called sweetheart settlements, yes. 

Mr. SEIBERLING. Well, sweetheart or not, there is going to be an 
impact? 

Mr. RENFREW. But we have been told by the Supreme Court in 
the Reliable Transfer case that an unjust substantive rule of law 
should not be continued simply because it promotes quick settle- 
ments. We go back to the fundamental thing. Is this result fair? Is 
it fair where you have a person who has a $10 million liability to 
settle for $1 million, and have that $10 million assessed against the 
remaining defendant who is tried, and the amount of damages is 


then trebled, and it becomes $30 million, and the $1 million ; 
deducted from the $30 million? aneoine $1 amalliongieaen 


Mr. SEIBERLING. If he is innocent, the 


should not pay anything. If he is guilty, he went into it wi 
eyes open knowing what the law is. The nto 1t with his 


Mr. SEIBERLING. Yes. 

Mr. Evans. The gentlem 
are talking about deterrence 
and cheaply fly in the face of the deterr 
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going to have to shoulder their fair share of the culpability or the 
market? 

Mr. SEIBERLING. I do not know whether you want me or the 
panel to answer. 

Mr. Evans. I would ask the panel. I know what your answer is. 

Maybe I will get an answer more to my liking. 

Mr. RENFREw. From our perspective, you made another point. 

Mr. SEIBERLING. Let me make another point here, if I may. 

The deterrent effect of the antitrust laws takes place before any 
suit is filed. Once the suit is filed, the fat is in the fire, and every- 
body is on notice. 

It seems to me that the risk that a plaintiff can bring a suit suc- 
cessfully and put a particular defendant in a box that he is not 
going to like is the deterrence. As Mr. Susman, I think, very effec- 
tively pointed out, from the practical standpoint of a plaintiff's 
lawyer, it is going to be extremely difficult for him to proceed to 
collect evidence if everyone is liable for his pro rata share. And I 
think that that is probable; no one has challenged that. 

If either of the panelists differs with Mr. Susman, I would like to 
hear that. If the plaintiff cannot bring a case and prosecute it effec- 
tively, then the deterrence is gone. That is the point, it seems to 
me, that we have to focus on, and not whether it is fair or whether 
the court ought to decide who is most culpable. Are we going to 
have antitrust laws that are effectively enforced or not? I would 
like to hear the panel on that point. That to me is the most telling 
point that was made by Mr. Susman. 

Mr. McInerney. I think you are correct, that any deterrent 
effect occurs prior to the commitment of the offense. 

The offense, however, is really not committed by a corporation, 
but by corporate officials. 

Mr. SEIBERLING. Same thing. 

Mr. McINERNEY. Yes, sir, in legal contemplation, but my point is 
that I believe that individuals think of jail. They think of financial 
ruin. They do not think about the rule against contribution among 
joint tort feasors. 

Mr. SEIBERLING. They do think about treble damages. 

Mr. McINEeRNEY. Yes, and the treble damage provision will 
remain, despite any of this legislation. 

Now, if you have a defendant who is less culpable than others, 
and has a smaller market share, then this kind of legislation would 
encourage that defendant to cooperate with the plaintiffs and to 
come in early and make a settlement. The plaintiffs are still able 
to obtain from that kind of a defendant the kind of war chest that 
they like to have in order to pursue the other defendants. And I 
frankly do not believe there is any additional deterrent effect by 
having this failure of contribution, but if there were any additional 
deterrent effect, it is totally unnecessary in view of facing up to 3 
years in jail and becoming bankrupt and being an outcast in your 
community. 

Mr. SEIBERLING. On that basis, we do not even need the treble 
damages. I feel you have to assume that the treble damage provi- 
sion of the law is a very important part of our deterrent. 

Mr. McINERNEY. I meant to include that, but that will remain in 
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Chairman Roprno. The gentleman from Virginia has requested 
permission to have one more question. 

Mr. Butter. Thank you, Mr. Chairman. seer 

We are always being called upon to assess the judicial impact of 
legislation. I would like to know from our panel whether they 
think passage of this legislation will increase, decrease, or not 
affect the workload of the Federal judicial system? 

Mr. McInerney. It may increase the workload of the Federal 
system to some extent, but the court system is there to answer 
questions such as who is guilty and who is more guilty and so on, 
and I think that is really their reason for being, and since the al- 
ternative that we have now seems to close the courtroom doors to 
an awful lot of people, I think that the contribution system is far 
preferable to that. 

Mr. RENFREW. | agree with that. I think that there may be an 
increase of judicial time, but I do not think it would be a material 
increase, and I think that it is an increase that is justified for the 
reasons Mr. McInerney stated. 

Mr. ButTiLerR. Thank you. 

Mr. Evans. Mr. Chairman, since I have so much difficulty under- 
standing this, would you permit me one more question? 

Chairman Ropino. How can I resist? 

Mr. Evans. Judge, getting back to Mr. Seiberling’s comment and 
still talking about deterrence, if you have a conspiracy or an at- 
tempt at a conspiracy, would it be less successful if a company who 
had the lion’s share of the market did not participate in that con- 
spiracy? 

Mr. RENFREW. Yes. 

Mr. Evans. If that be so, a contribution law such as we are pres- 
ently considering would make that company have the most to lose 
by entering into a conspiracy, would it not? 

Mr. Renrrew. Mr. Chairman, he is making an awful lot of 
points, I think. 

Yes, sir. 

Mr. Evans. And if we are looking for deterrence to prevent the 
conspiracy, would not contribution make it more difficult on the 
larger market share companies to enter into a conspiracy? | 

The law against antitrust is to prevent violations from happen- 
ing, not to help the defendant’s or plaintiff's lawyer. Mr. Susman | 
does not need any help at all. I can tell from his testimony that he 
is going to do all right, no matter what the law is, and his clients 
are going to do OK. 

But if we are looking to deter price fixing, would not contribu- 
tion make it more difficult for those executives in the larger 
market share companies to enter into such a conspiracy and, there- 
fore, would it not be a greater deterrent against the successful con- 
spiracies ever happening against our poor, unsuspecting public? 

Mr. Renrrew. I do not know that it would make it more difficult 
to enter the conspiracy, but they would enter with an understand 
ing that they could be ultimately liable for their fair share of what- 
ever damages. 

Mr. Evans. Which would be much greater than the share of th 
smaller companies, even if market shares are only a part of a 
consideration of the judge? : e 
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Mr. RENFREw. Yes, sir. 

Mr. Evans. I thank the chairman for his indulgence. 

Chairman Ropino. Before you gentlemen go, may I ask whether 
or not in presenting this testimony as you do, you support the bill 
or the bills as they have been introduced? 

It seemed to me that there was some suggestion that the ques- 
tion of culpability, the degree of responsibility is very important. 
Do you advocate also that we do consider the question of the degree 
of culpability and responsibility? 

Mr. RENFREw. I support the legislation in principle; I suggest to 
the committee that it consider whether the bill should be expanded 
to other types of antitrust violations, other types of Clayton Act 
cases; whether the allocation of liability should not be left to the 
discretion of the judge, taking into account market share, culpabil- 
ity, per capita, whatever factors; and third, that consideration be 
given to establishing some type of statute of limitations, some sort 
of triggering to bring people in, or when the time runs, after the 
judgment is rendered against them, that they may go after other 
people. 

Chairman Roprno. Mr. McInerney. 

Mr. McINERNEY. I generally support the legislation as it exists. 

As far as the statute of limitations point that has just been 
made, I would disagree with Judge Renfrew. 

The statute of limitations ought to be what it is in other types of 
contribution. Bring the people in at the time of trial or wait until 
you know what damages have been assessed against you, and only 
then would the statute start running. 

The bills could be improved by expanding them to other types of 
antitrust violations, but either way I would nevertheless support 
the legislation with the one exception, that I think that the provi- 
sion with respect to reduction of claims should only be made appli- 
cable to future settlements in pending cases. 

Chairman Roprno. Do you also advocate having the court try to 
establish degree of culpability when trying to establish the amount 
of contribution?. 

Mr. McINERNEY. When that is possible. I think it is very difficult 
at times. 

Yes, sir, I would say that the court should be free to do that. 
Quite often I think the court would fall back on the apportionment- 
of-sales kind of apportionment in any event, though. 

Chairman RopINo. One last question. Mr. Clay made a sugges- 
tion that we ought to consider whether there may be some unfair- 
ness in the treble damage remedy. How do you feel about that? 

Mr. RENFREW. One of the successes of America is we have always 
continued to reexamine. 

Chairman Ropino. I mean in lieu of contribution proposal. 

Mr. RENFREW. I would suggest we deal first with contribution. 

Chairman Roprno. Mr. McInerney. 

Mr. McINERNEY. The treble-damage remedy is a salutary remedy, 
but when you combine it with class actions and with a lack of con- 
tribution, it gets to the point where defendants are faced with ruin- 
ous consequences unless they capitulate, and it is that combination 
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Chairman Ropino. We want to thank you very much. You have 
been very helpful, and we appreciate your coming. 
[Whereupon, at 12:20 p.m., the subcommittee was adjourned. ] 


ANTITRUST DAMAGE ALLOCATION 


WEDNESDAY, MARCH 3, 1982 


House OF REPRESENTATIVES, 
SUBCOMMITTEE ON MONOPOLIES AND COMMERCIAL Law, 
COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 


The subcommittee met, pursuant to notice, at 1 p.m., in room 
2141, Rayburn House Office Building, Hon. Don Edwards presiding. 
_ Present: Representatives Edwards, Seiberling, Mazzoli, Hughes, 
Evans, McClory, Butler, Moorhead, and Hyde. 

Staff present: Jonathan W. Cuneo, assistant counsel; Franklin G. 
Polk and Charles E. Kern II, associate counsel. 

Mr. Epwarps. The subcommittee will come to order. 

Today the Subcommittee on Monopolies and Commercial Law 
again takes up the issues surrounding antitrust contribution and 
claims reduction. As Chairman Rodino noted in the past, the issues 
of whether and in what form a statutory right should be created 
are themselves important and complex. For this reason, Chairman 
Rodino has once again asked the witnesses not to address the ques- 
tion of whether legislation should apply to cases now before the 
courts. Chairman Rodino does not want the issue of what rights of 
contribution, if any, Congress should create to be swept up in the 
applicability controversy. 

Each of today’s witnesses has considerable experience and exper- 
tise in this area. Our first witness is Assistant Attorney General 
Baxter, who has submitted a legislative proposal of the Department 
of Justice. Following Mr. Baxter will be a panel of three distin- 
guished lawyers in private practice: Mr. Harold Kohn who opposes 
the current legislative initiatives on contribution; Mr. James Rill, 
who will speak on behalf of the antitrust task force of the Business 
Roundtable; and Mr. Robert Taylor, who headed the task force of 
the American Bar Association section on antitrust law who will 
present his own views. 

At our last hearing on contribution on October 21, 1981, Chair- 
man Rodino suggested that current rules and practices in private 
antitrust litigation—namely, class actions, joint and several liabili- 
ty, treble damages, the absence of contribution, and the lack of in- 
surability—combine to create the situation of which the proponents 
of contribution complain. 

In followup questions to the witnesses at the October 21 hearing, 
the subcommittee asked about alternatives to the current claims 
reduction and contribution proposals. At the next subcommittee 
meeting, we hope to consider alternatives that might ameliorate 
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any potential unfairness to a defendant and correct possible manip- 
ulation in litigation and in settlement patterns. <a 

Chairman Rodino is particularly interested in determining 
whether the automatic trebling of damages is necessary In some 
cases, and whether it is sufficient to create a deterrent in others. 
The required trebling of damages may have created problems ina 
number of areas and is the impetus behind many legislative pro- 
posals that would chip away at our system of private lawsuit en- 
forcement of the antitrust laws. 

The gentleman from Illinois is recognized. 

Mr. McCuiory. Before I make a brief opening statement, I ask 
unanimous consent that the committee permit this meeting this 
morning to be covered in whole or in part by television broadcast, 
radio broadcast, and/or still photography pursuant to rule 5 of the 
committee rules. 

Mr. Epwarps. Without objection it is so ruled. 

Mr. McCuory. I note that the number of contribution proposals 
has increased considerably since our last hearing. There seems to 
be no let-up as far as the number and the approaches to this ex- 
tremely sensitive and important subject is concerned. 

In addition to the bills introduced originally by our colleague, 
Mr. Brooks, and by our other colleague, Mr. Evans, we have the 
ABA proposal now. We have one from the Department of Justice, 
and the Business Roundtable has proposed another. And I under- 
stand Senator Strom Thurmond has proposed an important amend- 
ment which he may offer when they proceed to mark up the bill in 
his committee. 

I hope that this hearing will be useful in sorting out the merits 
and demerits of the various approaches. We will certainly need to 
know our own mind before considering the most difficult question 
of retroactive application and the other sensitive subject to which 
you made reference, the question of single or treble damages or no 
damages. 

Mr. Chairman, I join you in welcoming our witnesses this after- 
noon and am particularly pleased that we have before us the dis- 
tinguished and capable Assistant Attorney General for Antitrust, 
Prof. William Baxter. Thank you. 

Mr. Epwarps. Thank you. We welcome our first witness, Assist- 
ant Attorney General Baxter. We understand that you have to be 
excused about 2:15, so try to give us some time for some questions. 


TESTIMONY OF HON. WILLIAM F. BAXTER, ASSISTANT ATTOR- 
NEY GENERAL, ANTITRUST DIVISION, DEPARTMENT OF JUS- 
TICE 
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number of examples of situations in which a number of asserted 
coconspirators of presumably comparable culpability have wound 
up subject to differing effective damage liability, some of them per- 
haps due to settlements of wildly varying magnitude. 

It is very difficult to justify some of the patterns of results that 
have emerged in these cases. The questions about the desirability 
and possible costs of a contribution or claim-reduction statute fall, I 
think, into two categories. 

One set of questions with which academics have been primarily 
concerned is whether the deterrent effect of the antitrust laws 
would be reduced significantly by the adoption of such a scheme. 
The answer to that question depends in major part on the assump- 
tion one makes about the attitudes toward risk of companies that 
might find themselves charged with antitrust offenses. 

I would like to note a little irony that I find in that academic 
debate. Most economic models dealing with corporations assume 
risk aversity and they test well in various empirical contexts. I 
have no doubt that the assumption of risk aversity is more often 
than not correct when one is dealing with corporate behavior. 

On the other hand in, I believe, substantially all law penology 
models and studies of criminal behavior, it is uniformly assumed 
that criminals are risk preferrers and those models test out well in 
their appropriate contexts. 

. Which assumption is correct about a criminal corporation, I 
myself find very, very difficult to say. And yet I am troubled by the 
uniformity of the academic work that adopts a risk aversion model 
really without much discussion of this rather important point. 

Even if one assumes that risk aversion is the proper model, it is 
not clear whether there would be any deterrence reduction at all 
and in part that depends on whether one views a corporation as a 
monolithic entity that is unified in looking only to the sharehold- 
ers’ interests, or whether you assume that the individual corporate 
officers and employees have some regard for the possibility of their 
own incarceration. 

Exploration into this set of topics simply is not all one way or 
the other on this question of deterrence. Without purporting to 
have any confident view of my own on whether deterrence would 
be reduced or enhanced by adoption of a contribution-claim reduc- 
tion approach, it does seem reasonably clear to me that the effects 
could not be very substantial one way or the other or the academic 
studies on this problem would not be as inconclusive as they are. 

The other major concern about enactment of legislation of this 
kind is the question whether it would substantially further compli- 
cate the very complex litigation that now occurs in these areas. It 
will introduce new issues into that litigation. In that sense, it will 
necessarily make it more complex. 

I have two responses to that concern. One response is that by 
carving contribution and claim reduction issues off to a very con- 
siderable extent and providing that they should be taken up, inso- 
far as is practicable and efficient, in a separate hearing post-liabili- 
ty determination, the increase in complexity can be minimized. 

I think it can be brought quite within tolerable limits and, of 
course, this is why the proposed legislation the Division has sub- 
mitted to you does provide for a separation of this set of determina- 
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tions into a postliability separate hearing. I think that 1s highly de- 
sirable. 

Nevertheless I think it is undeniable that there will be more 
questions to be answered with this legislation than there were 
without. I guess I would only say that the incremental complex- 
ity—and I think it is small if it is combined in a separate proceed- 
ing to the extent feasible as we have suggested—is warranted by 
the very substantial improvement in the fairness properties of this 
system that the legislation would bring about. 

Well, that is very brief and hardly does justice to the complex 
matter under discussion, but with your permission I will stop at 
that point and leave as much time for questions as I can. 

[The prepared statement of William F. Baxter follows:] 


PREPARED STATEMENT OF WILLIAM F. BAxTER, ASSISTANT ATTORNEY GENERAL, 
ANTITRUST DIVISION 


Mr. Chairman and members of the Subcommittee: I am pleased to be here today 
to present the views of the Department of Justice on whether rights of contribution 
should be created among participants in antitrust violations. This is an issue that 
has been widely debated within the antitrust bar and before the federal courts and 
the Congress for several years. The Justice Department has been an active partici- 
pant in this debate owing to the importance of private damage actions to effective 
antitrust enforcement, and I hope that my testimony today will be of assistance to 
the work of the Subcommittee in this important area. 

The question of whether rights of contribution should be made available to anti- 
trust litigants is complex, and has elicited widely divergent answers from legal 
scholars and the courts. The ABA Antitrust Section’s Task Force on Contribution, 
after lengthy study, issued both majority and minority reports that differed signifi- 
cantly in their conclusions.! Scholarly articles have been published that take con- 
tradictory positions on the adoption of contribution proposals,? and the United 
States Courts of Appeals have split on the contribution issue.? The Supreme Court 
has recently resolved this split in the circuits, denying rights of contribution in anti- 
trust damage actions unless such rights are specifically authorized by the Congress.+ 
The Court’s opinion is a brief primer on the complexities of the issues that must be 
resolved before a decision can be made on whether and how to adapt contribution to 
antitrust. Congressional hearings on the topic of contribution in antitrust have also — 
evoked widely divergent opinions and recommendations.* | 

After the Supreme Court’s decision in Texas Industries, it is apparent that if — 
there is to be contribution in antitrust it will only be at the express direction of — 
Congress. It is, therefore, most appropriate for this Subcommittee to be holding 
hearings on this issue. 

I would like briefly to trace the development of the doctrine of contribution. From 
the 18th century, the English courts refused to intercede to help one intentional 
wrongdoer in a dispute with another involving how the benefits or obligations aris- 


' ABA, Report of the Civil Practice and Procedure Committee to the Section of Antitrust 
Regarding Rights of Contribution Among Antitrust Defendants (1979). a al 
? Compare Easterbrook, Landes, and Posner, “Contribution Among Antitrust Defendants: A 
Legal and Economic Analysis,” 23 J. Law & Econ. 331 (1980), with Polinsky and Shavell, “Con- 
tribution and Claim Reduction Among Antitrust Defendants: An Economic Analysis,” 33 Stan 
L. Rev. 447 (1981). d 
% Compare Professional Beauty Supply, Inc. v. National Beauty Supply, Inc., 594 F.2d 1179 
Cir. 1979), with In xe Corrugated Container antitrust litigation, 606 ¥ 2d 319 (Sth Cit 1979), Ae 
ismissed, No. 79-972 (Oct. 20, 1980) an son Farms, Inc. v. Safew tore: 979-2 Trade 
Cas. {| 62,995 (10th Cir. 1979). igi a ce: 
4 Texas Industries, Inc. v. Radcliff Materials, Inc., 101 § 
district court decision has held that Texas Industries does 
dering claim reduction—the reduction of a plaintiff's claim by an amount which 
tling defendant’s fair share of total damages rather than only the amount of the riper 
antitrust damage actions. Burlington Industries, Inc., v. Deering Milliken, Inc Consolid ted 
Civil Action No. 71-306 (D.S.C. Feb. 10, 1982). hae tae 
° Antitrust Equal Enforcement Act of 1979: Hearings on S. 1468 Before the Sub i 
Antitrust, Monopoly and Business Rights of the Senate Committee RCE aga 
a sae a poly an siness Rights of the Senate Committee on the Judiciary, 96th Cong., 
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ing from their wrongful conduct should be apportioned.® The early case of 
Merryweather vy. Nixan? intimated, however, thai contribution could become availa- 
ble where the underlying tort was not intentional. This distinction—providing for 
contribution for unintentional torts and denying it for intentional violations—was 
embodied in the established English rule. 

As American courts looked to the English common law, however, this distinction 
was not recognized, and contribution was denied in all tort cases. This rule was 
adopted by the vast majority of state courts, and as federal common law by the Su- 
preme Court as well.8 

Over time, the rule changed, particularly with respect to unintentional torts. This 
change may have been due to the perceived unfairness of allowing one of several 
defendants of equal responsibility to bear the entire burden of damages as the result 
of chance, spite, or collusion. It may also be viewed as part of the recent tendency to 
spread widely the losses resulting from tortious injury. In any event, state legisla- 
tures began adopting laws permitting or requiring contribution among unintention- 
al tortfeasors, and even, in a few instances, among intentional tortfeasors. Today, 
the majority of states have contribution statutes.® 

The trend in federal law toward permitting contribution has been more limited. 
Where federal courts have had to consider tortious conduct in nondiversity cases, 
they have been disposed to follow the emerging state law trend favoring contribu- 
tion.'° Federal contribution rules have also developed in admiralty and in securities 
law. The admiralty rules have allowed contribution since ancient times,!1! while in 
securities cases, contribution has been permitted by statute or implied from compa- 
rable statutory provisions. !2 

In antitrust cases, as I previously mentioned, courts have traditionally denied 
rights of contribution.1* While one court recently held that contribution could be 
sought in antitrust cases,'* most continued to disallow such claims for various rea- 
sons. The reasons included concern with contribution’s effects on deterrence and on 
the workability of private antitrust litigation, and the absence of clear congressional 
authorization of such a remedy in light of traditional common law doctrine.!> The 
Supreme Court recently decided that contribution was not available in antitrust 
damage actions absent congressional authorization. '® 

The current interest arises from two dominant concerns. The first involves the 
equitable distribution of responsibility for antitrust damages, a concern similar to 
those that exist in other tort areas. Liability for antitrust damages is joint and sev- 
eral, which means that plaintiffs may proceed against any combination of co-con- 
spirators—one, some, or all—and may likewise recover damages in any proportion 
from those defendants against whom they obtain a favorable judgment, regardless of 
such defendants’ relative culpability, benefits derived, or ability to pay. Defendants 
required to pay more than their proportionate share of damages have no recourse 
against co-conspirators who have not been sued or who have not been fully levied 
against by plaintiffs. The result may be that one or a few of the defendants must 
satisfy all of the damage claims while other culpable co-conspirators escape liability 


§In 1725, in the famous Highwayman’s Case (Everet v. Williams), reported in 1893, 9 L.Q. 
Rev. 197, one highwayman sued another for an accounting of their loot. The bill was dismissed, 
the plaintiff's solicitors were fined fifty pounds each for contempt, and the plaintiff and defend- 
ant were hanged. 

71799, 8 Term. Rep. 186, 101 Eng. Rep. 1337. 

8 Union Stockyards Co. v. Chicago, B. & Q. R.R., 196 U.S. 217, 224 (1905). 

9 See state statutes collected in § Rep. No. 96-428, 96th Cong., Ist Sess. 12-13 (1979). 

10 See e.g., Gomes v. Brodhurst, 394 F.2d 465 (3d Cir. 1967) (courts adopts contribution for neg- 
ligence cases arising in Virgin Islands). ae bs: i 

1 At first, the Supreme Court refused to fashion independent contribution rules for admiralty 
cases in the absence of legislation. Halcyon Lines v. Haenn Ship Corp., 342 U.S. 282, 285 (1952). 
The Court later decided, based on the historical differences between the common law and admi- 
ralty law, that it was appropriate to provide contribution in admiralty without waiting for con- 
gressional action. Cooper Stevedoring Co. v. Kopke, Inc., 417 U.S. 106, 110-11 (1974); United 
States v. Reliable Transfer Co., 421 U.S. 397 (1975). : c 

12 See, e.g., Section 11(f) of the Securities Act of 1933, 15 U.S.C. § 77k(f), and Sections 9(e) and 
18(b) of the Securities Exchange Act of 1934, 15 U.S.C. §§ 78i(e), 78r(b). ie 

13 See, e.g., El Camino Glass Co. v. Sunglo Glass Co., 1977-1 Trade Cas. § 61,533 (N.D. Cal. 
1976); Sabre Shipping Corp. v. American President Lines, Ltd., 298 F. Supp. 1339 (S.D.N.Y. 1969). 

14 Professional Beauty Supply, Inc. v. National Beauty Supply, Inc., supra note 3. Sire 

15 See, e.g., In re Corrugated Container antitrust litigation, 84 F.R.D. 40 (S.D. Tex.), aff'd, 606 
F.2d 319 (5th Cir. 1979), cert. dismissed, No. 79-972 (Oct. 20, 1980); Olson Farms, Inc. v. Safeway 
Stores, Inc., supra note 3. ' 

16 Texas Industries, Inc. v. Radcliff Materials, Inc., supra note 4. 
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entirely. Concern with such a situation apparently led to the Eighth Circuit’s deci- 
sion in Professional Beauty Supply that permitted contribution. Saabs 

The second concern is more uniquely related to antitrust damage litigation. Al- 
though each defendant in an antitrust action is legally liable for the full amount of 
the plaintiffs claim, defendants undoubtedly evalute their real exposure 1n light of 
the probability that their co-defendants also will be required to pay some share of 
the damages ultimately awarded to the plaintiff. The traditional view has been that 
when a defendant settles with a plaintiff, the actual amount of the settlement is 
deducted from the plaintiffs claim against the remaining defendants to prevent the 
possibility of double recovery.'7 If the settlement is for less than the settling defend- 
ant’s proportionate share of the damages, however, the remaining defendants face 
increased exposure to the remaining liability and may feel additional pressure to 
settle.18 This is said to creat a competition among defendants to settle early on fa- 
vorable terms, perhaps forcing other defendants to settle later on terms that are 
unfavorable. This competition has been characterized as unfair, since the relative 
percentage of the total liability paid by a given defendant is likely to depend more 
upon its place in the settlement queue than upon its relative culpability. In extreme 
cases, it is said that totally innocent defendants have been forced to abandon their 
efforts to exonerate themselves and to settle to avoid the risk of enormous liability. 

Simply stated, contribution would allow a defendant that is required to pay more 
than its proportionate share of damages to recover from other co-conspirators the 
excess amount paid, up to their proportionate shares. Just what defendants’ propor- 
tionate share would be depends on the contribution formula adopted. In addition, 
legislation before this Subcommittee would provide that where a plaintiff had set- 
tled an antitrust claim with a defendant for less than that defendant’s proportion- 
ate share of the damages, the plaintiff's claim against the remaining defendants 
would be reduced by the amount of the settled defendant’s proportionate share, 
rather than the amount of the actual settlement. The merit of this proposal is that 
it would eliminate the potential for unfairness that I have just described. 

However, even the most casual analysis of the effect of contribution and claim 
reduction leads one to the conclusion that the elimination of this unfairness carries 
a price. This price includes the administrative costs associated with litigating contri- 
bution rights in particular cases. Less clearly, the price may—and I stress “may” — 
involve a reduction in the deterrence of antitrust violations. The Department must 
consider this effect on deterrence with greatest care. From the enforcement perspec- 
tive, the private damage action is an important complement to our own civil and 
criminal prosecutions. While individuals contemplating antitrust violations are 
likely to be concerned primarily with the threat of criminal conviction and incarcer- 
ation, the threat of treble damages can lead firms to conform their behavior to the 
requirements of the law. 

Unfortunately, the. effect of contribution on deterrence is difficult to gauge. 
Looked at from an “ultimate liability” perspective, contribution and claim reduction 
can be argued to have both positive and negative effects on deterrence. Theoretical- 
ly, a firm might join a conspiracy in the hope that it never will be sued, or, if sued, 
that it will be able to settle with the plaintiff for a sum that makes its illegal behav- 
ior economically attractive on balance. To the extent that contribution helps ensure 
that a firm that participates in a conspiracy will be called to account—by a co-con- 
spirator if not by a victim—contribution might be argued to assist deterrence. This 
effect may predominate if the firm’s concern for its good will, or the individual’s 
concern for his job and reputation, makes the fact of antitrust liability rather than 
the size. of the judgment the primary consideration. 

On the other hand, the no-contribution rule poses for each co-conspirator the risk 
of liability for all the conspiracy’s damages times three. Adoption of a contribution 
and claim reduction proposal removes this risk. Thus, deterrence may be reduced by 
contribution, if the magnitude of liability is the primary consideration. | 

Obviously, one cannot be definitive in predicting which of these effects would be 
stronger in a given instance. To the extent that firms are risk averse—a proposition 
that produces endless debate among scholars—a rule denying contribution and 
claim reduction should have the greater deterrent effect. Risk averse firms should 
be more deterred by the possibility of paying an incalculably larger damage award | 
than by an increased likelihood of having to satisfy a more modest claim. On the 


a7 aa sedi? Corp. v. Hazeltine Research, Inc., 401 U.S. 321, 348 (1971) 
18 See Easterbrook, Landes, and Posner, supra note 2, at 353 et seq. As - - | 
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other hand, factors such as the insulation of decision makers from the adverse con- 
sequences suffered by the firm as a result of a successful antitrust damage challenge 
raise doubts about the deterrent effects of a no-contribution rule. Perhaps the safest 
inference from this uncertainty about the effect of contribution on deterrence is 
that the effect, on average, will not be substantial. 

It is bad enough that one cannot be definitive in predicting the ultimate liability 
deterrent effects of contribution. Unfortunately, calculating the possible effects of 
contribution and claim reduction on deterrence is even more complex when one 
into account their possible effects on the dynamics of litigation and settle- 
ment. 

It is important to note that the complexity of contribution will affect not only the 
overall deterrent effect of private antitrust litigation, but perhaps even more signifi- 
cantly, the costs of litigating those private cases that are brought. Both effects—on 
deterrence and on the costs of private antitrust litigation—depend to a significant 
degree on the specific rules adopted for applying contribution. 

One of the most important aspects of contribution involves the effect of settle- 
ments. As I mentioned earlier, the traditional view is that only the actual amount 
of a settlement is deducted from the liability of the remaining defendants. Under 
this system, if a defendant settles for less than its proportionate share of total dam- 
ages, the nonsettling defendants remain liable for the difference. This in turn in- 
creases the pressure on these defendants to settle and, whether or not settlement 
does occur, leads to possible inequities in ultimate responsibility for the payment of 
damages. 

Theoretically, this settlement problem can be handled in either of two basic ways. 
One is to continue the practice of deducting only the actual amount of a settlement 
from the remaining total liability, but to permit nonsettling defendants to sue set- 
tling defendants for contribution. The other is to deduct from the liability of nonset- 
tling defendants a settling defendant’s hypothetical contribution share, or the actual 
amount of the settlement, whichever is greater. 

The first method has been regarded as unacceptable because it severely discour- 
ages settlements. It does this by placing each defendant in a position where it may 
lose, but has nothing to gain, by settling. If it litigates and loses, the most it will be 
liable for is its contribution share. If it settles for less than its contribution share, it 
may be sued later by nonsettling, unsuccessful defendants for the difference be- 
tween its share and its settlement. But should the plaintiff lose on the merits 
against remaining defendants, the settling defendant cannot recover its payment. 

There are ways to limit the exposure of settled defendants, such as conditioning 
recoveries against them to instances in which it can be proved that they settled in 
bad faith. This approach was adopted in the 1955 Uniform Contribution Among 
Tortfeasors Act. However, experience with this approach has confirmed what logic 
suggests: it effectively discourages settlements.'® Given the strong interest in en- 
couraging fair settlement of antitrust cases, such an approach would be unaccepta- 
ble. 

The alternative settlement system—reducing a plaintiff's recoverable claim by a 
settling defendant’s hypothetical contribution share—also has its problems. While it 
reduces the settlement “snowball” effect I spoke of earlier, it too may inhibit settle- 
ment. With each settlement, a plaintiff gives up the chance to recover the settling 
defendant’s contribution share of total damages. If a plaintiff could calculate that 
share accurately, it could then settle with a defendant if the amount appeared ade- 
quate. But if a plaintiff cannot calculate the share, it may shun settlements because 
of the risk of giving up an uncertain proportion of its total claim. " 

The plaintiff's certainty in this respect depends critically on another important 
contribution rule—the method chosen to calculate contribution shares. The most 
straightforward method is the “pro rata” or “equal shares” method, where total lia- 
bility is divided by the number of liable defendants to determine an equal contribu- 
tion share for each. Comparative fault is a somewhat more equitable sounding but 
subjective method of computing contribution shares. Each defendant’s relative cul- 
pability must be determined and total liability divided accordingly. Comparative 
benefit is still another method of computing contribution shares. Each defendant’s 
relative benefit from the violation is determined and total liability appropriately di- 
vided. Comparative benefit is not widely used elsewhere, but it is an approach fre- 
quently suggested for determining contribution shares in antitrust litigation. 

Unfortunately, in selecting among these approaches, certainty appears to be 
gained largely at the expense of the fairness considerations that underlie the basic 


19See Uniform Contribution Among Tortfeasors Act (12 U.L.A.) §4, Commissioners’ comment 
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concept of contribution. For example, pro rata contribution affords a high degree oft 
certainty but may operate quite inequitably. In some cases the pro rata method pro 
duces a rough justice that may be more equitable than no contribution at all, ana 
there may be some antitrust cases in which using a pro rata contribution share 
would yield an appropriate result. The Eighth Circuit in Professional Beauty Supply 
chose a pro rata contribution share computation. The pro rata method, however, cam 
produce inequitable aberrations in other cases, and I therefore do not favor the pr 
rata approach to antitrust contribution. The comparative fault method is particular’ 
ly appropriate in noneconomic tort cases where no benefits have been derived byy 
the defendants, or where the benefits bear no relationship to the damage sufferec 
by the plaintiff. While this is not generally the case in antitrust, it may occur att 
times. Permitting judges to consider defendants’ comparative fault in certain cases 
may assist them in determining equitable contribution shares. 

In many antitrust cases the comparative benefit method seems to be most equita— 
ble way of determining contributing shares, although the appropriate measure of* 
the benefits received by defendants could vary drastically with the factual situation. 
Consider the percentage-of-sales test as an example. While this contribution formula 
has appeal in horizontal price-fixing conspiracies, it may produce bizarre results in 
violations that are close cousins to the classic horizontal price fix. For example, 
some members of bid-rigging conspiracies never win a bid but rather receive pay- 
offs in exchange for losing bids; they have neither purchases nor sales. Other anti- 
trust cases, including particularly the frequent complaints against agreements be- 
tween parties at different distribution levels, also present situations in which bene- 
fits received could not be measured by percentage-of-sales or any other simple calcu- 
lation. Moreover, any pure comparative benefit system excludes consideration of rel- 
ative culpability, even in cases where it is clear that one party was the main force 
behind a conspiracy. 

I think that it would be desirable to combine several of the approaches I have just 
described if one is to achieve the highest attainable degree of fairness at the lowest 
level of cost and uncertainty that is consistent with that objective. In the classic 
case of an agreement among competitors to fix prices, a contribution formula based 
on the relative magnitude of each competitor’s sales or purchase in the market sub- 
ject to the violation would be both equitable in its result and readily calculable. For 
other violations, where there is no one “best”? method of calculating contribution 
shares, the courts should enjoy greater flexibility. In particular, they could be di- 
rected in such cases to consider the relative responsibility of the various parties for 
originating and carrying out the violation as well as the benefits that they have de- 
rived from the violation. This formula would best accommodate the various species 
of antitrust violations. 

Of course, even the best contribution formula has drawbacks. It is inevitable that 
the facts considered under any contribution formula will be hotly contested between 
plaintiffs and nonsettling defendants. Nonsettling defendants will try to shift as 
much liability as possible to settling defendants, while the plaintiff tries to preserve 
the maximum recoverable claim. The actual amount of a settling defendant’s contri- 
bution share may remain unresolved until after full discovery and trial. Thus, un- 
certainties will make settlements more difficult to negotiate. : 

Defendants could become more reluctant to settle under a claim reduction rulel 
for another reason. Contribution is a right that one defendant has against other 
Jointly and severally liable defendants for damages growing out of the same cause 0 
action. Thus, contribution doctrine requires that before a settled defendant’s contri- 
bution share can be deducted from remaining damages, it must be established that 
he would have been liable for those damages had he not settled. However, avoidance. 
of such a determination of liability is presumably one of the reasons why defendants 
wish to settle in the first place. Even under the contribution legislation pendin 
before Congress—which attempts to minimize this problem by assuming the liability 
of settled defendants for claim reduction purposes without the need for an inde ent 
ent judicial determination—settled defendants may be placed at a tactical diendvere 
tage in subsequent treble damage actions if their relative benefit and fault in a 
apes fae are fully litigated in their absence. Thus, defendants would have an 
incentiv iti eaiksisciks ee 
ee lh hag settlement and litigate their liability rather than have it litigated 

All in all, it appears that even the claim reduction method is li 
effect on settlements, thus increasing the cost of bringing hd eR ee 
damage cases, probably reducing their number and perhaps reducing fehoutn elk 
their deterrent effect. However, a dampening effect on settlements is not enti i: 
without its blessings; diminished prospects for a quick settlement will parti lacks 
discourage the filing of nonmeritorious cases. Partictlarly 
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In fact, I suspect that damage cases with merit would not be significantly discour- 
aged by a claim reduction rule, notwithstanding the sorts of problems that we have 
identified. Thus, while our analysis indicates the possibility of some adverse effects 
on deterrence, increased settlement and litigation complexities under contribution 
and claim reduction would probably impact more directly on costs of antitrust litiga- 
tion than on deterrence. As we have seen, rights of contribution and demands for 
claim reduction would necessarily complicate private antitrust litigation. Difficult 
questions regarding contribution shares would generate new topics for discovery and 
litigation. Under proportionate share claim reduction, plaintiffs would want to par- 
ticipate directly in determinations of settled defendants’ contribution shares lest re- 
maining recoverable damages be inordinately reduced. Both settled and nonsettled 
defendants may confront increased demands for discovery related to contribution 
and claim reduction issues. And the courts will be called upon to referee all of these 
disputes. In short, contribution and claim reduction are not free. But dispute settle- 
ment by coin-tossing is cheapest; each successive reduction of the arbitrariness of 
that method has costs. 

To summarize, there are significant equitable justifications for allowing contribu- 
tion in antitrust litigation and, unfortunately, some significant costs that would be 
incurred by doing so. How do these justifications and costs compare? I think the bal- 
ance tips in favor of fairness, that is, in favor of allowing contribution. 

This conclusion raises the question of how best to provide rights of contribution 
and claim reduction in antitrust damage actions. On October 21, 1981, I submitted 
to the Subcommittee informally a draft contribution statute. We have made some 
minor refinements in that draft, which is attached and offered formally on behalf of 
the Department of Justice as an amendment to either H.R. 1242 or H.R. 4072. I 
would like to discuss briefly the major provisions of our draft, after which I will be 
glad to try and answer any questions the Subcommittee may have. 

‘Our proposed amendment contains many of the basic provisions of H.R. 1242 and 
H.R. 4072; it also incorporates several new concepts. The most obvious difference be- 
tween the House bills and the Department’s proposed amendment is that H.R. 1242 
and H.R. 4072 limit contribution to horizontal price-fixing cases while the Depart- 
ment’s amendment would provide rights of contribution in all antitrust litigation. In 
fact, a stronger argument could be made on fairness grounds for permitting contri- 
bution among defendants in rule of reason cases than for doing so in cases involving 
classic cartel-type violations such as horizontal minimum price fixing. The difficulty 
has been in weighing the costs that broad contribution legislation would generate 
against the added benefits that it would bring to antitrust defendants. ! believe that 
fairness tips the balance in favor of providing rights of contribution in all antitrust 
cases. Therefore, subsection (a) of the Department’s amendment provides contribu- 
tion rights to any person jointly liable for damages under Section 4, 4A, or 4C of the 
Clayton Act. 

With only slight alterations in language, subsection (b) of the Department’s 
amendment parallels the House bills. It provides that contribution claims may be 
raised in the antitrust action-in-chief by way of cross-claim, counterclaim, or third- 
party claim, or in a separate action for contribution. This is intended to provide 
maximum procedural flexibility in raising contribution claims. The subsection also 
makes clear that a prior action for, or adjudication of, joint liability for antitrust 
damages against a person is not a prerequisite to a claim for contribution against 
that person; such liability may be determined in the separate action for contribu- 


on. 
I would like to stress with respect to subsection (b) that, while we have attempted 
to provide maximum flexibility in raising contribution claims, it is not our intention 
to affect in any way underlying substantive law concerning liability for antitrust 
damages. The determination of whether there is joint liability for antitrust damages 
should turn on the careful application of antitrust theory to the particular facts of 
each case, and should not be affected by the availability of contribution. Creating a 
new cause of action for contribution will in all probability generate additional litiga- 
tion concerning issues of joint liability, but such litigation should not be affected in 
any way by the presence or absence of rights of contribution. et iota 
subsection (c) of the Department’s amendment contains a statute of limitations 
provision. In an area as complex as contribution, I believe that it is appropriate to 
place a strict limitation on the time during which actions for contribution can be 
brought. We have drafted a subsection that provides a six-month limit after entry of 
final judgment in the underlying antitrust action-in-chief for filing claims for contri- 
bution. We believe that such a limit would provide ample time for those persons 
jointly liable for damages by reason of such judgment to file actions for contribu- 
tion, and at the same time promote the expeditious filing of contribution claims. 
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Subsection (d), like H.R. 1242 and H.R. 4072, prohibits claims for contribution| 
against persons who have entered into good faith settlements with antitrust plain-. 
tiffs. Contribution should not discourage reasonable settlements. If those who) 
wished to settle on fair terms with an antitrust plaintiff would face claims for con-: 
tribution and potentially binding determinations of liability in contribution litiga-. 
tion, they would probably decline to settle on any terms, regardless of the good faith 
of all involved. Prohibiting claims for contribution against settled persons will elimi-: 
nate this disincentive. ne 

Subsection (d) also prohibits claims for contribution by persons entering into set-. 
tlements. Without this provision, it is possible that a person who entered into an. 
unwise settlement could attempt to make other defendants share his burden 
through an action for contribution. The provision in the Department’s amendment 
prohibiting such suits recognizes that settlement is a voluntary act, the conse- 
quences of which should be confined to the parties to the settlement. 

The informal draft I submitted to the Subcommittee on October 21 also provided 
that in order for settling persons to avail themselves of the protection from suits for | 
contribution provided by subsection (d), they would be required to advise the court 
and all other persons party to an action upon which contribution claims could be 
based of the existence of their settlement agreement within 60 days of settlement or 
of the commencement of the action, whichever was later. The purpose of this provi- 
sion was to apprise the defendants in an antitrust action of the existence of settle- 
ment agreements entered into between the plaintiff and others, particularly nonpar- 
ties to the action. This information could be useful for claim reduction purposes. In 
thinking further about how this notice requirement would work in practice, howev- 
er, we recognized that it could be difficult for persons released in settlement to be — 
aware of all potential antitrust suits that might result in their potential liability for 
contribution, including particularly actions filed after a settlement. We think there 
is a superior substitute for notice to defendants by settling persons. Parties to anti- 
trust actions have the ability, through pretrial discovery and at trial, to determine 
the existence of settlements entered into- by the plaintiff that could affect their 
claim reduction and contribution rights, as we believe that the burden of uncovering 
this information should appropriately rest with them. Therefore, the notice provi- 
sion has been deleted from our current amendment. 

The Department’s claim reduction provision, contained in subsection (e), is identi- 
cal in concept to those contained in the House bills. A plaintiff entering into a par- 
tial settlement of its antitrust claim will have that claim reduced by the greatest of — 
(1) any amount stipulated for this purpose, (2) the amount of the consideration paid © 
for the settlement, or (3) the settling person’s “contribution share.” Under the tradi- 
tional view, only the amount of the consideration actually paid for the settlement is 
deducted from the plaintiffs claim to prevent the possibility of double recovery. 
This can lead to a situation where defendants that have not yet settled face steadily 
increasing potential damage liability and pressure to settle. If plaintiffs’ claims are 
reduced by settling persons’ ‘contribution shares,” nonsettling defendants are not 
made worse off by reason of favorable settlement terms negotiated between plain- 
tiffs and settling defendants, and the pressure to settle does not increase. 

Subsection (f) of the Department’s amendment contains several important con- 
cepts. First, the subsection provides that contribution and claim reduction rights are 
to be decided after the conclusion of the antitrust action-in-chief, to the extent con- 
sistent with the fair and expeditious conduct of litigation. Some contribution issues, 
such as liability in cross-claim and counterclaim contexts, and perhaps in some un- 
usual instances of third-party claims as well, might expeditiously be resolved in the 
action-in-chief. In general, however, determining contribution and claim reduction 
pet afterwards should minimize interference with the underlying antitrust 
action. 

Subsection (f) also defines, and provides the methods to be used in calculating 
contribution shares. Regarding claims limited to price fixing among competitors a 
specific contribution formula is provided whereby contribution shares are to be cal- 
culated on the basis of the relative magnitude of sales or purchases of the goods or 
services in the market affected by the price-fixing violation. This formula is similar 
to the ones provided in H.R. 1242 and H.R. 4072. With respect to all other types of 
claims, we believe that there is no one “best” contribution formula to apply, and so 
the Department’s amendment provides flexibility to judges to determine contribu- 
tion shares by examining the relative responsibility of the involved parties for origi- 
nating or carrying out the violation as well as the relative benefits obtained from 
the violation. I believe that this flexibility would help courts to achieve the funda- 
se 2 Pho goal of contribution in cases other than those involving horizontal 
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Subsection (g) of the Department’s amendment has been changed slightly since 
my October 21 submission to the Subcommittee. In its original form, subsection (g) 
would have directed courts to determine contribution and claim reduction rights 
without a jury in every instance. We believed that such a provision was appropriate 
because the types of issues that would have to be decided in contribution litigation 
could best be decided by judges, and because it would streamline contribution litiga- 
tion and help to minimize costs. Because we realized that that proposal raised possi- 
ble Seventh Amendment problems, we included a severability clause to protect the 
rest of the statute in the event that a court found that jury trials were constitution- 

ally required to decide certain contribution or claim reduction rights. 

_ Since the submission of our original draft, we have made additional efforts to sat- 
isfy ourselves on the constitutionality of eliminating jury trials for contribution 
issues. Unfortunately, we have not been able to reach a firm conclusion. Consider- 
ing the complexity of the contribution issue standing alone, and not wanting to in- 
troduce a new and potentially controversial issue that might impede passage of the 
legislation, we have redrafted subsection (g) to require courts to decide contribution 
and claim reduction rights without juries unless to do so would be inconsistent with 
the just and expeditious conduct of litigation. In essence, we would like courts to 
decide contribution and claim reduction rights without juries to the fullest extent 
possible consistent with the Seventh Amendment and the expeditious conduct of liti- 
gation. I still firmly believe that contribution issues are equitable in nature and are 
best decided by judges alone and that minimizing the use of juries will help hold 
down the complexity and cost of contribution litigation. Because redrafted subsec- 
tion (g) no longer presents a possible conflict with the Seventh Amendment, the sev- 
erability clause (which was subsection (j)) has been eliminated from our current 
amendment. 

- Subsection (h) is merely intended to make clear that nothing in our amendment 
alters the traditional rule that antitrust violators are jointly and severally liable for 
damages caused by their violations. There are similar provisions in the House bills. 

Finally, our amendment is silent on the desirability or specifics of an applicability 
clause. The Department will take no position on this question. 

While we are not unalterably wedded to all of the specifics of our amendment, I 
think it would be workable in practice and that it would satisfactorily address the 
major issues presented by the introduction of contribution into antitrust litigation. I 
hope that it will be of assistance to the Subcommittee in its consideration of contri- 
bution legislation, and I am prepared to offer the Subcommittee whatever assistance 
I can in its further deliberations on this matter. 

Mr. Chairman, this concludes my prepared statement. I would be happy to re- 
spond to any questions the Subcommittee may have. 


DRAFT CONTRIBUTION AMENDMENT 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That the Clayton Act (15 U.S.C. 12 et seq.) is 
amended by inserting after section 4H the following new section: 

“Sec. 41. (a) Any person who is liable for damages in an action brought under sec- 
tion 4, 4A, or 4C of this Act may claim contribution, in accordance with this section, 
from any other person jointly liable for such damages. 

“(b) A claim for contribution may be asserted by cross-claim, counterclaim, or 
third-party claim in the same action as that in respect of which contribution rights 
are claimed, or in a separate action, whether or not an action has been brought or a 
judgment has been rendered against the person from whom contribution is sought. 

“(c) A claim for contribution shall be forever barred unless filed within six 
months after the entry of the final judgment for which contribution is sought. 

“(d) Contribution may not be claimed by or from a person who, pursuant to a set- 
tlement agreement entered into in good faith with a plaintiff in the action in re- 
spect of which contribution rights are claimed, has been released from liability or 
potential liability for the underlying claim. 

‘(e) In any action under section 4, 4A, or 4C of this Act, the court shall reduce the 
claim of any person releasing any person from liability or potential liability for 
damages by the greatest of: (1) any amount stipulated for this purpose, (2) the 
amount of the consideration paid for the release, or (3) the contribution share of the 
person released. ; ) 

“(f) Contribution and claim reduction rights shall, to the extent consistent with 
the fair and expeditious conduct of litigation, be determined in a proceeding follow- 
ing the trial of the action in respect of which contribution or claim reduction rights 
are claimed. With respect to claims based upon price fixing among competitors, con- 
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tribution shares shall be determined on the basis of the relative magnitude in the 
affected market of each such competitor’s sales or purchases of goods or service: 
subject to the violation. In determining contribution shares with respect to all othe: 
claims, the court shall consider the relative responsibility of each party for th« 
origination or perpetration of the violation for which damages have been awarde« 
and the benefits derived therefrom. he sue 2 if 

“(g) Unless inconsistent with the just and expeditious conduct of litigation, contri 
bution and claim reduction rights shall be determined by the court sitting without :: 


JEEN: } Cee 

“(h) Nothing in this section shall affect the joint and several liability of any 
person. 

“() [Applicability provision, if any.]’’ 


DRAFT CONTRIBUTION AMENDMENT SECTION-BY-SECTION ANALYSIS 


(a) Subsection (a) provides that there shall be rights of contribution among per 
sons jointly liable for damages arising under the antitrust laws. This reverses th 
decision of the Supreme Court in Texas Industries, Inc. v. Radcliffe Materials, Inc. 
101 S. Ct. 2061 (1981), denying contribution in antitrust damage actions. 

(b) Subsection (b) provides that contribution claims may be raised in the antitrus 
action-in-chief or in a separate action for contribution. Within the action-in-chief. 
claims for contribution may be raised by way of cross-claim, counterclaim, or third 
party claim. This is intended to give the parties procedural flexibility in raising con 
tribution issues. Contribution claims by defendants against nonparties to the under 
lying antitrust action also may be raised in a separate action for contribution. Ther 
is no intention to affect in any way the underlying substantive law concerning lia 
bility for antitrust damages. The subsection also provides that it is not necessar 
that there be a prior action for, or adjudication of, joint liability for antitrust dam 
ages against a person before a claim for contribution may be asserted against tha 
person. Such liability may be determined in the action for contribution. 

(c) Subsection (c) provides a six-month statute of limitations for contribution 
claims, measured from the date on which the antitrust judgment for which contri 


bution, and at the same time assure that all contribution claims will be filed expedi- 


nizes that settlement is a voluntary act, the consequences of which should affect 

none but the settling parties. A person who enters into an unwise settlement should: 

not be able to shift the burden of that settlement to others, and this subsection) 

ees denies persons who settle the right to seek contribution based on such set. 
ements. 

(e) Subsection (e) provides for claim reduction in antitrust damage actions brought 
pursuant to Clayton Act Section 4, 4A, or 4C. When a plaintiff settles with a defend 
ant in an antitrust action, under the traditional view, only the amount of the settle 
ment is deducted from the plaintiff's claims against remaining defendants to avoid 
double recoveries. Zenith Radio Corp. v. Hazletine Research. Inc., 401 U.S. 321 
(1971). This would be changed to provide that a settlement reduces the plaintiff’ 
remaining claims by the greatest of any amount stipulated for this purpose, the 
amount of the settlement, or the settling person’s contribution share. This will) 
insure that nonsettling defendants are not made worse off by reason of favorabl 
settlement terms negotiated between the plaintiff and settling persons. 

(f) Subsection (f) provides that contribution and claim reduction rights are to be 
decided after the conclusion of the antitrust case-in-chief, to the extent consistent 
with the fair and expeditious conduct of litigation. Some contribution issues such as 
liability in cross-claim and counterclaim contexts, and perhaps in some unusual in 
stances of third-party claims as well, might be expeditiously resolved in the case-in 
chief, but in general, determining contribution and claim reduction rights after 
wards should minimize interference with the underlying antitrust action. 

The subsection also provides the method to be used in calculating contributio 
shares. Regarding claims limited to price fixing among competitors contributio 
share are to be calculated on the basis of the relative magnitude of sales or pur 


67 


chases of the price-fixed goods or services in the market affected by the violation. 
Regarding all other claims, the court shall consider the relative responsibility of the 
parties for originating or carrying out the violation as well as the parties’ relative 
benefits from the violation. 

(g) Subsection (g) provides that contribution and claim reduction rights are to be 
determined by the court rather than by a jury unless inconsistent with the just and 
expeditious conduct of litigation. Contribution is an equitable doctrine, and the com- 
plex issues required to be determined to afford contribution and claim reduction are 
best left to the court whenever justice permits. It is also believed that subsection (g) 
will minimize the judicial resources and time needed to settle contribution and 
claim reduction claims. 

(h) Subsection (h) is intended to make clear that this section does not alter the 
traditional rule that antitrust violators are jointly and severally liable for the dam- 
ages caused by their violations. 

(i) Subsection (i) would contain an applicability clause if Congress decides that one 
is desirable. The Department takes no position on the desirability of including an 
applicability clause or on its specifics if one is included. 


Mr. Epwarps. Thank you very much, Mr. Baxter. The gentleman 
from Illinois. 

Mr. McClory. 

Mr. McCrory. Thank you, Mr. Chairman. I have been very 
heartened by the fact that we have recently disposed of two major 
longstanding antitrust cases. 

Now in your testimony and it seems to me the principal impact 
of what you are telling us is that the determination of contribution 
must be taken after the trial of the plaintiffs claim. In order to 
evaluate any settlement proposal and assess the claim reduction 
impact, however, a plaintiff will want detailed information from 
such defendant regarding its contentions as to damages attributa- 
ble to the activities of other defendants. It would appear that this 
will either drag contribution claims and their related discovery for- 
ward into the main litigation or there will be no settlements. 

Neither result appears to be desirable and the results would 
seem to be inconsistent with what I think are important actions 
that you have taken to terminate seemingly endless litigation in 
the field of antitrust. What is your comment on that? 

Mr. Baxter. I think you are quite right, Mr. McClory, that, even 
if one compartmentalizes the judicial proceedings with respect to 
contribution or claim reduction, the discovery with respect to those 
issues will have to occur pretrial, and that the discovery process 
will to that extent be made more complex. I think there are some 
offsetting characteristics, whether fully offsetting or more than off- 
setting, I wouldn’t purport to say. 

I think one of the consequences of this kind of legislation will be 
to reduce certain abuses of antitrust litigation that now occur, 
cases that are brought without any very substantial prospect of 
success and really can only be characterized as shakedown at- 
tempts, whereby people are induced to settle to save the litigation 
and discovery costs and so on that lie between them and the future. 

I think this type of legislation, will make that less common. 
What its net effect will be on the court loads or the aggregate 
quantity of antitrust litigation, I find difficult to say. That feature 
may almost offset the other. ~~ 

Mr. McCuory. On the other side of the case, a principal goal of 
the National Commission for the Review of Antitrust Laws and 
Procedures was to find means try to expedite antitrust litigation 
and antitrust cases. And yet we are aware of the fact that one of 
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the principal tools of the defense is to find ways and means to post-- 
pone any day of reckoning through use of discovery and every’ 
other type of device. : 

Will not defendants have an incentive to file as many contribu-. 
tion claims as possible in order to postpone their payment of dam-: 
ages? And will not this further delay and discourage private ac- 
tions? 

Mr. Baxter. There will be the temptation to do that. I think that: 
is quite true. As I say, it adds an element of complexity to antitrust. 
litigation that is not present now. On the other hand, it does seem. 
to me to make some significant improvements in the process. There: 
is, I think, only one solution to protracted litigation and that is a. 
judge that really stays on top of the litigation, understands the 
issues, keeps the case moving, and forces the parties to clarify their 
theories of the case, if they have not voluntarily done so. 

I do not believe that in the hands of a forceful judge who is will- 
ing to do the hard work that is necessary to stay on top of a case, 
the litigation need go on endlessly as we have often seen it go on in 
the past. I don’t think that this legislation would put it beyond the 
capacity of such a judge to do that. It does add another set of issues 
to that litigation. 

Mr. McCrory. You feel your proposal is the preferable one not- 
withstanding its defects, that it is the best of the various options 
before this committee? 

Mr. BAxTeEr. I do feel it is the preferable one. If we had thought 
some other one was preferable we would have endorsed it. I would 
like to perhaps see us get into even closer accord with some of the 
other proposals if we could. And perhaps wind up supporting one 
pee on balance I would like to see legislation along these lines 
passed. 

Mr. McC tory. Thank you very much. 

Mr. Epwarps. The gentleman from Georgia, Mr. Evans. 

Mr. Evans. Thank you. Mr. Baxter, the legislation pending does 
not include enough different facets of the law; is that correct? You 
want to go in and include, in addition to horizontal price fixing, ad- 
ditional fields? 

Mr. Baxter. Yes. Our bill, of course, applies to all antitrust, I 
shouldn’t say our bill, our proposed bill applies to all antitrust liti- 
gation. It seems to me that the horizontal price-fixing case, which 
involves unambiguously criminal behavior, is the least appealing 
context of all for contribution and claim reduction. Even in that 
context, by some very narrow margin, I think it would improve the 
system to have it. 

But the equitable propriety and desirability of having legislation 
such as this seems to be much clearer in the rule of reason area 
and with relation to a variety of vertical practices than it does in 
the context of old fashioned’ per se illegal and distinctly criminal 
horizontal price fixing. So I find it really quite ironic that we 
should have before us legislation pending that addresses that par- 
ticular narrow aspect of antitrust litigation. 

One reason I suspect why it does so is because there are some 
private parties who have problems of that kind on their hands. 
There is a bit of a squeaking wheel phenomenon at work here 
Something else is at work, too. In some sense that is the easiest 
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context in which to make the system work, because it is fairly clear 
that the right way to apportion liability in those circumstances is 
with reference to the magnitude of the parties’ activities, probably 
expressed by their relative shares of the market. 

So it is a clean and simple fix. It is one that there are people 
around to speak for. And yet it does seem to me that it is less 
worthy a claimant for more equitable treatment than any other 
area of antitrust I can imagine. 

Mr. Evans. Has the gentleman’s proposal, has that been intro- 
duced in the form of a bill at this point? 

Mr. Baxter. I am not sure I understood your question. 

Mr. Evans. Your proposal to include other areas. 

Mr. Baxter. I do not believe that it has. 

Mr. Evans. Maybe that is why we are not working on that yet. 
Do you anticipate that would be introduced this year? 

Mr. Baxter. I have sent it up to the committee. Obviously, some- 
one other than I will make that determination. 

Mr. Evans. Does your proposal include retroactivity or applica- 
tion to pending cases? 

Mr. Baxter. No; our proposal is totally silent on whether there 
should be such a provision and, assuming there should be such a 
provision, what it should say. We have created a hole in the middle 
of our legislation where it could be tucked and fit in with the struc- 
ture. But we have, and will have, no views on whether there should 
be an applications provision and, if so, what it should say. 

Mr. Evans. Are you saying that you don’t have a position person- 
ally on that or an opinion? 

- Mr. Baxter. Yes, I am saying that. That seems to me largely a 
private controversy. I see no principled answer which I regard as 
right in that context. 

Mr. Evans. You mention the case of price fixing as being the 
least meritorious of those that we should deal with. Yet if you have 
a case in which some of the defendants have been found guilty or 
pleaded guilty or nolo contendere and then you have other defend- 
ants who have been found not guilty, would you have an opinion as 
to whether or not there should be a contribution among parties 
based partially upon the degree of culpability and partially upon 
the share of the market? 

Mr. Baxter. As between horizontally related parties, I would 
strongly prefer as objective a measure as possible for distributing 
liability among them, and share of the market seems to me by all 
orders the best. I would not get into the question of comparative 
culpability or benefit as between horizontally related parties. 

Mr. Evans. Does the gentleman have an opinion whether ret- 
roactivity in pending cases would affect previous settlements in a 
case of this nature, horizonta! price-fixing case? 

Mr. Baxter. Of course, that is entirely up to the Congress; it 
need not. Certainly there is nothing that would keep the Congress 
from requiring that settlements be respected and not be upset, and 
at the same time providing for some measure of contribution or 
claims reduction. But I am not suggesting such a course. 

Mr. Evans. Would the gentleman think that the law would allow 
at the present time settlements which had been entered into to be 
upset by a bill which would deal with retroactive liability? 
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Mr. Baxter. Of course that would depend entirely on what thi: 
bill said. 

Mr. Evans. If it were silent. 

Mr. Baxter. If it were silent, I think it would leave that question 
somewhat unsettled. 

Mr. Evans. OK. I thank the gentleman. I thank the chairmam 

Mr. Epwarps. The gentleman from Virginia, Mr. Butler. 

Mr. Butter. Thank you, Mr. Chairman. We appreciate agaur 
your testimony here. I came in when you were talking about the 
complexity of resolving contribution issues and suggesting that i 
you resolve that issue after you resolve the liability issue, then tha: 
might remove some of the problems. 

But I have the impression that the thing that messes up the litii 
gation and takes all of the time is the discovery. Is there some way, 
you can preclude discovery on the contribution issues prior to th 
determination of liability? 

Mr. Baxter. I would think that you could not do that withou 
totally precluding the possibility of settlement until a determina 
tion of liability. 

Mr. Butter. So have we really solved any problem by separatin 
those? 

Mr. Baxter. We have solved less than 100 percent of the problem 
but I believe we have solved some part of the problem. 

Mr. Butter. I won’t ask you to speculate on any percentage be 
tween 1 and 100. We had testimony of an earlier witness, Mr. Clay: 

If antitrust defendants are suffering from fundamentally unfair treatment, the 
absence of contribution rights is not the cause. The treatment of which contribution 


proponents complain results from the combined operation of three things: The prin- 


ciple of joint and several liability, mandatory treble damages, and the in terrorem 
effect of massive class actions. 


My question to you is, Does this testimony suggest to you that 
eee may be alternatives to contribution which we ought to con- 
sider’? 

Mr. Baxter. I can imagine a wide variety of alternatives that 
would have a wide variety of different effects, but none of them im- 
mediately appear to me as superior courses. It seems to me that if 
someone thinks this is the least desirable course, he has an obliga- 
tion not merely to refer to other possibilities in the abstract, of 
which there are so many, but rather some other particular alterna- 
tive that would yield superior outcomes. | 

My difficulty with the statement is not that I think it is wrong or. 
indeed that I think it is right, but that I have no idea what alterna- 
tives he is really referring to. 

Mr. Butter. I don’t have the testimony with me. So I will dig 
that out and share it with you. I did not have access to your draft 
contribution amendment prior to yesterday or a few moments ago 
really. I have it in front of me. The first sentence reads, “A person 
who is liable for damages may claim contribution.” Now does this 
mean that the determination of liability must precede a claim of 
contribution? 

The second paragraph, “A claim for contribution may be asserted 
by cross-claim, counterclaim, or third-party claim in the same 
action or separate action.” These precede determination of neaigg 


| 
| 
| 


71 


I guess what I am really asking you is, what are the mechanics 
of how your bill would work? When would a party be expected to 
claim contribution and when would he be precluded from claiming 
contribution? 

Mr. Baxter. Well, any time after he had been adjudged liable, he 
could bring a claim for contribution subject to the statute of limita- 
tions that we have written in. He would not be precluded from 
bringing such a claim as soon as he had been made a defendant in 
a case which asserted his liability. He would then be able to file a 
cross-claim or a counterclaim at that point in time. 

But as you will see from subsequent portions, or I am sure have 
seen from subsequent portions of our proposal, insofar as it was 
possible the judge would be encouraged to delay taking evidence on 
and making determinations about those issues until subsequent to 
what I will call the trial in chief on the plaintiff's set of claims. 

Although he might file this cross-claim before he had been ad- 
judged liable, the determination on his cross-claim would be de- 
ferred at least under many circumstances until after the determi- 
nation of his liability. Of course, if he had been determined not 
liable, he would not be entitled to bring a claim for contribution. 

Mr. But er. I don’t think that would upset him too much. 

Mr. Baxter. Probably not. 

Mr. Butter. Can he bring in a third party prior to the determi- 
nation of liability? 

Mr. Baxter. He can file a third-party pleading, yes. 

Mr. BuTLER. Now, in paragraph D: 

Contribution may not be claimed by a person who, pursuant to a settlement 
es emg entered into in good faith with the plaintiff, has been released from lia- 

lity. 

Give me an example of bad faith? 

Mr. Baxter. I don’t have a good example of bad faith. We had 
no, at least I had no, very specific kinds of cases in mind when we 
wrote that. One can imagine circumstances where a plaintiff files 
conspiracy claims against nine friends and another, and the friends 
immediately dash into court and say, oh, yes, all 10 of us are guilty 
and we hereby pay the plaintiff $1 million. And in fact the only 
payment involved is a $10,000 payment flowing in the opposite di- 
rection. And all of which might be done to create a nice environ- 
ment for the trial of the nonsettling defendant, but that is quite 
fanciful. 

I don’t suggest that I have ever seen such a case. On the other 
hand, it seemed harmless enough to limit it to good faith settle- 
ments. 

Mr. Butter. Well, as long as you were acting in good faith. I 
guess my time has expired. If I may have one more. In paragraph 
F, “With respect to claims based upon price-fixing, contribution per 
share shall be determined on what amounts to market shares. In 
determining contribution shares with respect to other claims the 
Court shall consider the relative responsibility.” 

I think I understand what that is. Will you explain to me, one, 
why the difference is, and two, exactly what relative responsibility 
is? 
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Mr. Baxter. Yes. I will try. In the typical price-fixing case or’ 
indeed I would say in the typical market division case where one: 
person agrees only to sell in the north part of the State and the: 
other person agrees only to sell in the south, the parties, each of? 
the parties, the conspiracy goes on making sales in the markets af-. 
fected by the conspiracy. : : 

And under those circumstances, certainly the benefit they derive: 
from it and some measure of their incentive to get into the scheme: 
in the first place is afforded by the dollar volume of sales per year’ 
in the market affected by the conspiracy. : 

That is a nice objective rule and it seems to me a rule that works 
very, very well in a wide variety of classical cartel arrangements. 
There are other arrangements where it does not work so well. Con- 
sider situations where one potential bidder on a job agrees to 
submit a high phony bid and is paid $10,000 under the table. The 
only market that may be affected in such a case is the particular 
bidding opportunity. And one of the parties now has made no sales 
whatsoever, so that his share of the damages can’t be measured by 
his sales in that market. 

You might handle that situation by expanding your vision of 
what is going on and saying, well, in these situations where some- 
one agrees to submit a phony bid or agrees not to bid at all, he is 
usually in the same line of activity. He is a potential bidder. So 
let’s look at their market shares of the general geographic market 
in which they compete, even though the complaint didn’t charge a 
conspiracy with respect to the general geographic market in which 
they compete but only of a particular bidding situation. 

And we can say, well, don’t you see, the fellow who submitted 
the collusive bid had 20 percent of the market in their State or 
their county or whatever and the other had 60 percent. So we will 
divide it up that way. But still it is a shoe that doesn’t quite fit in 
some classic cartel situations. And if one gets into vertical arrange- 
ments, for example, why the shoe fits still less well. 

And so we were conferring a very, very broad range of judicial 
discretion in how one apportions these damages in situations out- 
side of the classic conspiracy where all parties continue to partici- 
pate in the market. 

Mr. Butter. Well, I guess it follows, why don’t we use relative 
responsibilities in all horizontal cases? 

Mr. Baxter. I think there is a great deal to be said for an objec- 
tive standard where it is possible to use an objective standard. I 
think for one thing it will let the plaintiff know much more clearly 
what it is he is giving up if he settles with a particular party. And 
to the extent one does not use an objective standard, I think one 
augments the interference with the settlement process. 

One causes more litigation over the application of the relatively 
vague standards where objective standards would result in much 
less litigation. I would like to use an objective standard wherever it 
was workable. I think it is workable in a large fraction of contexts 
but I don’t think it is workable in all contexts. 

Mr. Butter. Thank you. 

Mr. Epwarps. Mr. Seiberling. 

Mr. SEIBERLING. Thank you. Good to see you, sir. 

Mr. Baxter. Thank you, sir. 
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Mr. SEIBERLING. I am a little puzzled. When you testified before 
the Senate—and again, in effect, in your testimony here—you said 
that you feel that where a violation like price fixing, is clearly il- 
legal, there is less of an excuse to have contribution among the de- 
fendants than in cases where the violation is not so flagrant or 
clear cut. 

I would be inclined to agree with you. Yet your proposal would 
cover any antitrust violation. It seems to me that that is somewhat 
inconsistent. Can you elucidate? 

Mr. Baxter. Well, I never have intended to suggest that contri- 
bution was not by some narrow balance desirable even in the clas- 
sic cartel cases. I think it is. But I think the strength of the claim 
for a contribution system grows stronger and stronger as one 
moves away from the conscious criminal violation in the direction 
of the perfectly open and fully disclosed arrangement which, be- 
cause of vagueness of the law, some court somewhere, sometime 
subsequently decides was a violation of the antitrust laws. 

Mr. SEIBERLING. In your Senate testimony you said this: “It 

seems to me that with respect to that class of cases—that is, the 
per se clear violation—tying up the courts to adjudicate honor 
among thieves is at least a questionable use of judicial resources.’ 
So that being the case, I would think maybe we should not allow 
contributions in that type of case. 
Mr. Baxter. That is a plausible suggestion. | would think that 
the claims for equitable treatment even there justified such added 
complexity as would be involved, but if there were to be a class of 
cases left out of contribution, if a contribution bill were to embrace 
less than all antitrust violations, the classic cartel cases seem to 
me the ones that one would first leave out, not first—— 

Mr. SEIBERLING. Would you allow the judge to decide whether it 
was or wasn’t a clear classic violation and, if it was, to refuse to 
allow contribution? 

Mr. Baxter. I find that a plausible suggestion. I would support 
contribution in the full range of antitrust violations. But again you 
have identified the class where it seems to me least compelling. I 
wonder if I could make one more point? 

Mr. SEIBERLING. Sure. 

Mr. Baxter. If we had some infallible fact-finding machine that 
never made a mistake and when it pronounced the verdict that 
these five defendants were guilty of a classic cartel violation, I had 
no fear that it was wrong, then I would think that denying contri- 
bution was a very close call indeed. 

But the fact of the matter is that our factfinding mechanisms are 
far from infallible. One cannot avoid the feeling that there have 
been instances where no violation was committed at all, where 
people had been caught up in these situations. And I think that is 
part of the reason why I feel that contribution to avoid the most 
extreme twists of the knife that sometimes can fall out of these sit- 
uations is justified even with respect to alleged classic cartels. 

Mr. SEIBERLING. Do you feel the jury system is really suited to 
deciding antitrust cases? 

Mr. Baxter. I think the jury system is suited to deciding certain 
kinds of antitrust cases. a 

Mr. SEIBERLING. Leaving criminal cases out, I mean civil cases. 
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Mr. Baxter. Any time any complex economic or accounting anal- 
ysis is necessary, where the offenses are attempted to be shown byr 
circumstantial evidence of business behavior by the parties, itt 
seems to me the jury system is very ill-suited. 

Mr. SEIBERLING. I agree with you. I never thought it was suitedl 
to that type of case. And if that were the situation, then wouldn't 
there be a possible way out of this dilemma? Couldn’t we provides 
that where the case was tried to a judge, the judge could them 
make a decision as to whether or not it was of the type that it wass 
so clear that there was no right of contribution; but if it were not 
tried to a judge, you could not do that? Would that just mean that: 
there would be fewer cases submitted to judges instead of juries?’ 

Mr. Baxter. That is an intriguing suggestion, but it is one I have 
never thought about. I would want to think through the litigation 
dynamics of that and how that would push the different kinds of 
parties and different kinds of situations. I think that one is a little 
too tough for me to try and respond to off the cuff. 

Mr. SEIBERLING. My general feeling would be that anything we 
could do to push the parties in the direction of trying antitrust 
cases before judges would be to the good. We cannot deny a jury 
trial under the Constitution. But we sure could change the system 
a little bit, maybe. I don’t know—maybe the Supreme Court would 
say that that was a denial of trial by jury, too. 

Mr. Baxter. They might. On the other hand, trying these cases 
before juries is arguably a denial of due process. | 

Mr. SEIBERLING. I agree. Let’s go to another general question. Do’ 
you think that horizontal price-fixing is overdeterred already under | 
our antitrust laws? | 

Mr. Baxter. Again, given my infallible fact-finding machine, one 
cannot overdeter price fixing. | 

Mr. SEIBERLING. I would agree with that in principle. 

Mr. Baxter. But you see, if we don’t have my infallible fact-find- 
ing machine, then it may be that you are creating such severe risks 
of certain kinds of collaborative behavior between firms, which if 
properly viewed and understood could not possibly be viewed as 
price-fixing, that you may be overdeterring lawful cooperative be- 
havior between firms because it is so likely to be misunderstood by 
the highly fallible fact-finding—— 

Mr. SEIBERLING. It seems to me that one of the things we ought 
to be focusing on is a better system of fact-finding instead of tinker- 
ing with it after the fact in terms of how you distribute the burden. 

Mr. Baxter. That would be a very worthwhile undertaking al- 
though it seems to me an independent undertaking from the one 
we are discussing today. I see no reason not to go forward with 
small steps while we go forward with the giant steps you are sug- 
gesting. 

Mr. SEIBERLING. In your prepared statement you say, “It is said 
that totally innocent defendants have been forced to abandon their 
efforts to exonerate themselves and to settle to avoid the risk of 
enormous liability.” Do you, in your experience, feel this happens 
very often? 

Mr. Baxter. I feel confident that it happens. 

Mr. SEIBERLING. I think it does happen. I don’t think there is any 
doubt about it. 
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Mr. Baxter. I do not have enough data that would give me any 
basis for generalizing how frequently it happens. 

Mr. SEIBERLING. If I still have time for one more question. In 
your Senate testimony you said this: 


Arguments are sometimes raised by those claiming to be innocent that they 
cannot afford the risk of trial because of the no contribution rule. 


But you said that— 


While these arguments are attractive and invoke empathy, we must candidly 
assess the frequency with which such situations occur and the possibility that other 
remedies, perhaps the use of sharing agreements may be equally effective before ac- 
cepting them as justification. 


From what you say now I gather that you aren’t sure either how 
often they occur or what the other remedies might be? 

Mr. Baxter. I can imagine a variety of other remedies but I 
think we have to talk about them one at a time. They all have 
their own difficulties. I think I suggested to this committee not 
very long ago that the treble damage remedy itself seemed to me 
open to question with respect to noncovert kinds of behavior. And 
if one took that approach it would to some extent ameliorate the 
problem we are discussing. 

Mr. SEIBERLING. Shouldn’t we be looking at the whole picture in- 
stead of just this one little facet of it? 

Mr. Baxter. One can always make that argument. Looking at 
whole pictures is a slow and laborious process which sometimes 
never comes to an end. 

Mr. SEIBERLING. Not in a 2-year Congress anyway. 

Mr. Baxter. Often not in 2 years of a Congress. 

Mr. Epwarps. All right. The gentleman from Illinois, Mr. Hyde. 

Mr. Hype. Thank you, Mr. Chairman. In looking at the compari- 
son of the proposals, it seems to me that a third party who may be 
liable in a contribution situation is to be entitled to at least notice 
from the person who will seek contribution at the earliest possible 
moment practicable so that the third party who ultimately may be 
required to contribute would have an opportunity, should it so 
desire, to intervene in the primary suit because otherwise one 
might get stuck with a sweetheart judgment. I wonder what your 
comments would be on that situation? 

Mr. Baxter. In general, I would be inclined to agree that he was 
entitled to notice at the earliest practicable situation. He should 
have that notice to enable him to monitor the case-in-chief. Per- 
haps to take depositions before certain witnesses die and so on and 
so forth. The only thing that gives me pause in your statement is 
the suggestion that he would automatically be entitled, perhaps as 
of right, to intervene. I am not sure I would want to have interven- 
tion as a matter of right in those circumstances. 

Mr. Hype. How about discretion with the court as the interven- 
tion of justice may require or something like that. I agree with you, 
mandatory intervention could be an obstacle to moving the thing 
along. On the other hand, there is something that is uncomfortable 
about A and B litigating and C is going to pay the freight or be a 

arte—— 
F Mr. Baxter. He will have his own trial; his own day in court. 
And in that time the original defendant will be in the position of 
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convincing the court that the third-party defendant was in fact 
guilty of the same antitrust violation. So it is not that he is not 
going to get his day in court. Nevertheless, I find your suggestion 
useful and persuasive, but I would want to think more about the 
intervention aspects of it. ian 4 

Mr. Hype. If you do find some merit in it, I think, that as a prac- 
tical matter compactness of litigation, finality and not attenuating 
this thing, notice of what is going on, the ability to monitor and to 
participate within the discretion of the court, might be an improve- 
ment. If you ultimately think so as well, I would like your help in 
drafting such an amendment to the appropriate legislation. 

Mr. Baxter. Surely. I will give that a good try. 

Mr. Hype. Thank you. I have no further questions. 

Mr. Epwarps. The gentleman from Kentucky. 

Mr. Mazzoui. Mr. Baxter, welcome. I have just a couple of ques- 
tions. | have talked to so many lawyers on this matter of contribu- 
tion. Let me ask you some questions here that they have touched 
on. 

In your prepared statement which I wasn’t here for entirely—if 
you have gotten into this earlier, I apologize—you suggest that cer- 
tain statements have been made that totally innocent defendants 
get caught up in this process. That is generally one of the more 
compelling and emotional arguments brought to my attention, spe- 
cifically in the Corrugated Paper case. Are there any facts and fig- 
ures on what has happened here to back up those statements — 
that—— : | 

Mr. Baxter. I know of no systematically gathered data and I 
know of no way one could go about gathering data. I don’t know | 
what objective data would look like. 

Mr. Mazzoui. It is very subjective to say that you have been 
sandbagged somehow. 

Mr. Baxter. On the other hand I have been involved in antitrust 
litigation for many years. I have very close friends who have been 
involved in it. On occasions when we had all had three drinks and 
there was no particular reason for them to try to be conning me, 
they told me of situations which corresponded very closely with 
some of my own. I don’t have any reason to doubt that that does 
indeed happen. But I do not know the frequency. 

Mr. Mazzout. One thing intrigues me. That is, assuming that this 
sort of thing takes place—and you are advised by the very best law- 
yers as these companies have for sure—they say, you better be 
careful because of joint and several liability and because of the 
early settlers out, you may be left holding this big sack. Why do 
they stick around to the bitter end? What leads them not to make 
me ala settlements along the way that other colleagues have 
made’ 

Mr. Baxter. Not everybody gets to make reasonable settlements. 
There is a tendency to race to settlement. The early settlements 
come cheap, while the later settlements come increasingly dear. 
And then we reach a point where they get so dear that nobody will 
buy them. 

That really is the problem with the situation as it now exists. It 
creates a system whereby one can join a few peripheral defendants 
against whom one perhaps has little if any evidence in the thought 
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of shaking them down for their litigation expenses in an early set- 
tlement, and that is used to finance the next stage of the litigation 
and so forth. 

Mr. Mazzout. I think my friend from Illinois talked about sweet- 
heart arrangements. Are these early settlements sweetheart oper- 
ations? Is there any verification of that? If they are not, then any 
defendant would have just as much right to be the first one to the 
finish line as anybody else. 

Mr. Baxter. Yes; I am not suggesting it is not a fair race to 
settle. But it is a race to settlement. 

Mr. Mazzotti. It may not be a seemly raise but each person has a 
clear track ahead of him if they want. 

Mr. Baxter. Yes; on the other hand I am not sure that those 
kinds of early settlements are something that we want to encour- 
age. Every once in a while even when I am not representing that 
client, I wish a client would really stand up and fight one of these 
semiphony charges. ~ 

Mr. Mazzout. I wasn’t here for Chairman Rodino’s statement. On 
page 2 of it he talked about a number of things which he suggests 
could be looked at in order to solve some of the problems which 
appear to have been overlooked. 

One of the things he talks about is the class action. There are 
difficulties that arise managing those cases and of course there 
- exists the potential for very large and perhaps unequitable judg- 
ments against certain defendants. Has it been your experience that 
most of the focus of this contribution issue has arisen from class 
action matters rather than the more established kinds of antitrust 
cases? 

Mr. Baxter. I think a large fraction of it has, although I don’t 
think by any means that it is the only context in which there is a 
very real problem or that contribution is an appropriate response. 

Mr. Mazzout. In your experience academically and professionally 
and now in Government, do you think that this little nibbling away 
at the problem can take forever and perhaps a big leap is neces- 
sary? Do you think that if we nibble away at class actions and the 
concept of joint and several and treble damages we might do better 
by the law than making this giant leap on some question of contri- 
bution? 

Mr. Baxter. I don’t see why either should preclude the other. 
This seems to me a perfectly sensible thing to do. I am ready to 
start talking about more dramatic steps any time you would like 
to. 

Mr. Mazzoui. Thank you very much. 

Mr. Epwarps. The gentleman from California, Mr. Moorhead. 

Mr. MooruHeEap. Has it been your experience where there have 
been sharing agreements among defendants, that it has been a bar 
to settlements? 

Mr. Baxter. Well, as I understand the term, the purpose of a 
sharing agreement is to head off settlement in a sense. Perhaps 
you should describe to me what you understand by sharing agree- 
ment. 

Mr. MoorueaAp. Where the separate parties agree to share the 
cost in the case of a judgment so that the exposure of each individ- 
ual one is not as great. Would you think that this contributes to a 
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settlement outside of court or that it would discourage that kind of 
thing? 

Mr. Baxter. I am not sure that it has either effect. If a party 
wants to settle, he won’t enter a sharing agreement. He will go 
ahead and settle. To enter a sharing agreement is usually a deci- 
sion to go ahead and fight, but to let the other fellow’s lawyers 
carry the ball or simply to minimize the risk of a big swing in one 
person’s direction or the other. It is usually part of a decision not 
to settle, but it doesn’t preclude anybody from settling rather than 
entering into a sharing agreement. 

I don’t think it is clear that sharing agreements deter or encour- 
age settlements. 

Mr. Moorweab. That was the only thing I was concerned with 
there. I know that in our society we try to encourage people getting 
together when we can. We don’t want to discourage that kind of a 
settlement because if we do the courts become overencumbered and 
we have more problems than we had before. That was the only 
question that I had, Mr. Chairman. 

Mr. Epwarops. The gentleman from New Jersey, Mr. Hughes. 

Mr. Hucuss. Thank you. Welcome, Mr. Baxter. The ABA task 
force recommended a system in which a defendant could only claim 
contribution from another defendant or coconspirator identified by 
the plaintiff. Doesn’t this approach have significant advantages in 
preventing defendants from adding parties improperly and indis- 
criminately in order to delay or perhaps—— 

Mr. Baxter. I wouldn’t think so, I can imagine too many circum- 
stances where it would be strategically advantageous for the plain- 
tiff not to “identify” —I take what the word identify means in that 
sentence is name as a defendant and coconspirator. 

And I see no reason why the defendant shouldn’t be able to 
cross-claim. He is likely to have better knowledge as to who his co- 
conspirators were in any event. I just don’t really see the reason 
for confining the parties in that way. 

Mr. HuGHES. So you basically disagree with that? 

Mr. BaAxtTER. Yes. 

Mr. Hucugs. Have you considered other ways of dealing with po- 
tential unfairness that might result in lower administrative costs? 

Mr. Baxter. Well, as I say, there are a variety of other proposals 
that would have some of the same effects, reconsidering the treble 
damage remedy in open and noncovert activities and—— 

Mr. Hucues. How about putting an absolute limit on the amount 
of damages any defendant can be forced to pay? 

Mr. Baxter. You mean nobody can be required to pay more than 
$500 million? ; 

Mr. Huaues. Or sixfold the damages he caused. 

Mr. Baxter. Or sixfold. Well, an absolute dollar amount is obvi- 
ously an unworkable solution. That could mean total bankruptcy to 
a small firm. Perhaps an inconsequence to an enormous one. Six- 
fold still is an awful lot, particularly an awful lot in the context of 
a jury trial because the jury is not told that there is to be any mul- 
tiplication and may even engage in a little multiplication of its own 
accordingly before it comes in with its verdict. 

It has an arbitrariness about it that I must confess does not 
appeal to me. Yet one would have to admit that it would address in 
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some way the most egregious instances of the phenomenon we are 
talking about. 

Mr. Hucues. It would have some other advantages, too. Wouldn’t 
it reduce the plaintiff's disincentive to settle? 

Mr. Baxter. I am not sure I see why it would have that effect. 

Mr. Huacues. You don’t think it would reduce that disincentive? 

Mr. Baxter. Why it should reduce the plaintiff's incentive. 

Mr. Huaues. Reduce the plaintiff's disincentive? 

Mr. Baxter. Give the plaintiff an incentive to settle? I assume 
that there are several parties left in the picture as of the time you 
are talking about. He can still settle with one, have only the set- 
tled amount count against it and recover sixfold damages against 
the other. I don’t really see that it changes the settlement dynam- 
ics very much. 

Mr. HuGuHEs. One more question before my time runs out. Do you 
believe that parties should be able to continue to enter into sharing 
agreements if this legislation is passed? 

Mr. Baxter. I think sharing agreements would less frequently be 
resorted to, but I don’t see any reason why the parties should be 
deprived of that alternative. 

Mr. Huacues. Thank you. Thank you, Mr. Chairman. 

Mr. Epwarops. Are there any further questions? We have another 
panel to follow the Assistant Attorney General. 

Mr. Baxter, on behalf of Chairman Rodino, I would like to make 
a statement with respect to the information that Assistant Attor- 
ney General Baxter had in the past been retained briefly by attor- 
neys who represented IBM in private litigation on the west coast. 
Chairman Rodino points out that Government officials must con- 
tinually be alert to situations which could convey even the appear- 
ance of impropriety. Public confidence in our Government is abso- 
lutely vital to our democratic institutions. 

Chairman Rodino says, however, that he wants to emphasize that 
as far as he is aware, no evidence has been presented and none 
suggested that Assistant Attorney General Baxter’s past relation- 
ship with the case in any manner influenced his decision to drop 
the government’s case against IBM. The committee nevertheless 
has a continuing interest in whether Mr. Baxter’s conduct was ap- 
propriate and in whether legislative changes in the laws governing 
disqualifications and disclosures are necessary. 

Chairman Rodino understands that the Office of Government 
Ethics and the Office of Professional Responsibility at the Justice 
Department, at least according to published reports, are reviewing 
this matter. He will be writing them asking for copies of their re- 

orts. 
i In light of this development, the subcommittee would renew its 
request to you, Mr. Baxter, for the documents which the subcom- 
mittee has previously requested and for the ability to interview the 
trial lawyers involved in this case so that the subcommittee may 
satisfy itself of all the circumstances in, and facts surrounding, the 
decision by the Department to drop this case. 

Mr. McC ory. Will the chairman yield? 

Mr. Epwarbs. Yes. 

Mr. McCutory. I thank the chairman for yielding. I issued a press 
statement yesterday following a press conference that Mr. Baxter 
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had which followed a most unusual press conference called by 
Judge Edelstein up in New York, I believe. We made an immediate 
inquiry with respect to the entire subject of Judge Edelstein’s innu- 
endos and references. 

I determined from my personal inquiries that Assistant Attorney 
General Baxter has acted with the utmost propriety and that there 
should not be any appearance of impropriety in any of the actions 
which were reported by Judge Edelstein to which the Assistant At- 
torney General made reference. 

However, I would agree that if there is a forum in which this 
subject needs to be aired, then I think that this committee probably 
is the forum. But I would hope that any inquiries or any demands 
or anything like that that we make are consistent with a respect 
for rules of confidentiality, of privacy, and other things that adhere 
in the attorney-client relationship and that we can get all essential 
facts without undertaking an investigation which might be beyond 
any of the authority or the responsibility that we might have on 
the Judiciary Committee. 

Mr. Baxter. Thank you, Mr. Chairman. I would be delighted, at 
any time the committee found it desirable, to come and discuss 
with the committee the relationship, now 7 years old, about which 
some question has been raised. And I assure you that there is no 
privilege that I would consider asserting as to any activities in that 
context. 

As for the documents and interview requests that Mr. Rodino 
made some weeks ago, I responded at that committee meeting 
hearing and then in accordance with the chairman’s request I 
wrote a letter to him fully setting forth our policies in that respect. 
I signed that letter several days ago and I know that it is on its 
way to the committee and should be arriving here very shortly. 

I have not significantly changed my views about the importance 
of not exposing career civil servants to situations that would deter 
the frank exchange of views within the Justice Department. But I 
do not see that that is related really to the question that has been 
raised. Namely, what sort of a relationship did I have with this law 
firm with which I spent 1 day 7 years ago. And as to that matter, I 
would be happy to talk to the committee in full detail at any time. 

Mr. Epwarps. Thank you, Mr. Baxter. Then your response to the 
request for the documents and for the privilege of interviewing the 
trial lawyers was negative; is that correct? 

Mr. Baxter. I stated the position again in some detail and made 
some other offers, stressing that there was no information that I 
was unwilling to give the committee and suggesting procedural 
mechanisms whereby that information could be transmitted with- 
out interfering with the relationships about which I was concerned. 

Mr. Epwarps. Thank you very much. 

Mr. SEIBERLING. Well, I certainly agree with what Mr. Rodino 
said that I know of no evidence of any impropriety at all on your 
part. But I do also agree that it is important that this matter be 
laid in the public domain so the public as well as this committee 
can see for themselves what the facts are. 

But I just have one question now about this privilege that you 
are asserting. I am informed that the trial attorney in question 
asked to appear and testify as to the facts of the case. So isn’t he 
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the one who the privilege is supposed to protect? If he doesn’t want 
to assert the privilege, why should you? 

Mr. Baxter. No; it is not his privilege. It is the privilege of the 
head of the operating unit, whatever it may be, to be assured that 
the career people in his division feel able to speak their minds 
freely, to disagree with the head of the operating unit, when they 
feel inclined to disagree, the right to advise with complete candor 
and without regard to political pressures of any kind. 

And if it were the case that the advice they gave or the com- 
ments they made might at some subsequent point in time become 
exposed to criticism, that relationship of candor might be inter- 
fered with. I view it as a privilege that belongs to the organization- 
al unit rather than to any particular individual. 

Mr. SEIBERLING. Are you saying that if one person voluntarily 
offers to testify that puts pressure on the others in the unit? 

Mr. Baxter. Yes, I can imagine a variety of circumstances under 
which one person doing that would put enormous pressure on 
others or in which enormous pressure could be put on a number of 
the individuals to volunteer in that respect. 

Mr. SEIBERLING. Well, I hear what you are saying. I am not sure 
where I come out. Thank you. 

Mr. Epwarps. Thank you very much, Mr. Baxter. 

Mr. Baxter. Thank you, Mr. Chairman. 

Mr. Epwarps. We now have a panel of three very distinguished 
lawyers in private practice: Mr. Harold Kohn, who opposes the cur- 
rent legislation initiatives on contribution; Mr. James Rill, who 
will speak on behalf of the antitrust task force of the Business 
Roundtable; and Mr. Robert Taylor, who headed the task force of 
the American Bar Association’s section on antitrust law and who 
will present his own views. 

Each of you will present a different perspective. We ask that you 
limit your oral remarks to about 5 minutes. Your full statements 
will be made a part of the record. We will let all three speak before 
we ask any questions. 

Mr. Kohn, are you first? We welcome you. 


TESTIMONY OF HAROLD E. KOHN, ESQ., KOHN, SAVETT, MARION 
& GRAF, P.C. 


Mr. Koun. I appreciate very much the opportunity to be heard 
on this. Let me speak very directly, in view of the relatively few 
minutes that we have on this very important subject. 

In the first place, there is absolutely no need whatsoever and no 
reason why this legislation should be considered at this time. This 
type of legislation does not originate with the Justice Department. 

It originated a few years ago with a very small group of compa- 
nies in the forest products industry who were engaged in probably 
the most extensive series of price-fixing conspiracies this country 
has seen since the electrical conspiracies of 20 years ago in the 
early 1960's. 

The Attorney General’s rather ambivalent approach—the gradu- 
al development to the position, which certainly isn’t vigorous 
today—was developed during the questioning by several of the Con- 
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gressmen. I think that would exemplify the feeling of most people 
that this is one of the less pressing concerns of the Congress today. 

One of the Congressmen alluded to the, I think, “heavyweight 
guys” who have been after him for this kind of legislation. I think 
that, rather than any public interest, is responsible for what we 
are discussing here today. ; 

Any defendant in an antitrust case who wishes to obtain the 
benefit of the contribution provision can very easily do so by the 
sharing agreement procedure, and many have. And one of the 
pieces of litigation which gave rise to the introduction of the contri- 
bution bill a few years ago was litigation in which people in the 
forest products industry did precisely that, executed their own 
sharing agreement. 

They can then cover all the nuances which are important to 
them, which you can’t possibly cover in any legislation. They can 
give precise dollar amounts; they can give precise product amounts; 
they can give precise percentages of sharing, which they did. If this 
committee should be interested, I can give you a copy of that shar- 
ing agreement... 

In the third place, there has been no instance and nobody, de- 
spite some three years of testimony—and if I may digress—painted 
despite the horror by lobbyists who have descended, the House of 
Representatives has been somewhat less unfortunate than the 
Senate. I suggest you speak to Senator Thurmond if you want to 
get a more detailed rundown of what the people interested in this 
legislation have been doing for the past several years. Nobody has 
presented a single documented instance of any company that has 
been put out of business, any company that has been unduly dealt 
with. There are few, if any, instances where the total settlements 
and recoveries have aggregated more than 2 to 3 percent of the 
product involved; and as somebody once facetiously said, “We all 
know that no self-respecting price fixer is going to fix prices to re- 
cover less than 2 percent.” 

There has been no untoward and no harsh result. Nobody has 
been put out of business; nobody has been unfairly dealt with. 

What you have is a handful of “macho” companies which decid- 
ed—out of step with the rest of the industry generally, with the 
rest of what has happened in all these antitrust cases over a period 
of many years—to go the hard way. When they lost, they then de- 
scended upon Congress. 

Several of the Congressmen have asked questions as to whether 
there shouldn’t be a broader inquiry into whether there is any- 
thing wrong with the antitrust laws. There actually was such an 
inquiry at approximately the same time that this legislation was 
introduced. 

The President’s Commission on the Improvement of the Anti- 
trust Laws held extended hearings. It was an absolutely nonparti- 
san body with no preconceptions or prejudices. They heard dozens 
of witnesses. They heard judges; they heard lawyers on both sides. 
They heard people in the executive branch. They heard people in 
industry. And contribution is not among their recommendations. 
They did make a great many other recommendations to expedite 
litigation, to require people to come to the bar of justice if they 
don’t settle earlier and things of that kind. 
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This legislation, as you heard from the Attorney General, would 
be counterproductive and completely opposed to the recommenda- 
tions there to simplify and make the litigation easier and quicker 
to dispose of. It would be plainly opposed to the public interest if 
we were to embark on an inquiry here or in the Senate with re- 
spect to contribution. 

Let me point out that one of the problems here—I think it re- 
flects something of the lack of real necessity—is the variety of bills, 
the confusion and chaos with respect to the meaning of the various 
bills, the uncertainty, the fact that as each bill comes before one or 
another branch of the Congress, new problems arise from the very 
language of that bill. 

If there is to be any development along this line, it should, as in 
the case of the so-called Illinois Brick rule, come from the judici- 
ary. It is true, and in deciding that there should be no contribution, 
the Chief Justice of the United States, speaking for a unanimous 
Court just a few years ago in the Texas Industry case, indicated the 
myriad kinds of problems that a court would have to consider. That 
is the place to consider these problems, in a court or by the sharing 
agreement device, which defendants can do themselves, not in this 
kind of legislation. That is another reason why it is ill-advised to 
approach it from the legislative end. 

There is now pending before the courts a decision by a judge—I 
think it was in the fourth circuit—at the behest of one of the prime 
moving factors in this legislation, the Milliken Co., which has de- 
cided—and the decision is attached to my prepared statement— 
that while you may not have contribution under the Supreme 
Court rule, you can still have claim reduction, which from the 
standpoint of the defendant is just as good and means the same 
thing and avoids a lot of litigation. I am no proponent of it, but 
that is the decision. 

So why consider a legislative solution this time, with all that this 
body and the Senate have before them at this time, when it has 
begun to go its way through the courts and may very well be re- 
solved by the courts ultimately in a way different from the contri- 
bution decision itself. 

Which brings me back to where I started, that there is no reason 
from that point of view for legislation. The courts have not fore- 
closed further discussion of this problem and it can be left with the 
courts. 

The antitrust laws have been around for some 90 years. There 
has been no feeling on the part of anybody other than these few 
defendants that they have been overly rigorous, that they have 
been overly vigorously enforced, that they have in any way inter- 
fered with the legitimate progress of businessmen. 

Unlike the ground swell that has arisen with respect to other 
problems in which the courts have participated—I don’t have to 
tell this body, whether it is abortion or school busing or whatever, 
there has been a ground swell which Congress has been asked to 
address—nobody, except a few litigants who have been ill-advised 
and have come up with judgments which are not that onerous, is 
before this body asking that you change the rule which the Su- 
preme Court has enunciated just a few years ago, which other 
courts are considering now and which has worked well for 90 years. 
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In this climate today, we should do all that we can to promote 
the vigorous enforcement of the antitrust laws rather than for the 
first time in a long while impede their enforcement. This commit- 
tee is the thin line of defense at the moment apparently with re- 
spect to that. 

Finally, with the plethora of bills which are before this body and 
the Senate and with an hour’s discussion of a bill that isn’t even 
before you, it would be well advised to wait before you enter into 
extensive consideration. 

The Senate started to consider this matter some 3 years ago. It 
hasn’t yet come up with a bill. I think that there are other more 
important things that you will want to concern yourselves with. 

That is all I would like to say at this particular time. I do have 
some comments and attached testimony that has been given as one 
bill or another has been brought up before the Senate over the past 
3 years. I will be delighted to answer any of your questions about 
the practical aspects of antitrust litigation or about the more tech- 
nical and administrative provisions of any of these bills. 

Mr. Epwarps. Thank you, Mr. Kohn. Mr. Rill. 

[The statement of Mr. Kohn follows:] 


PREPARED STATEMENT OF HAROLD E. KOHN 


On several occasions in recent years, I have testified before the Senate Judiciary 
Committee (or the prior Subcommittee on Antitrust and Monopoly) with regard to 
legislative proposals for contribution among Defendants in price-fixing cases. 

I am a senior member of the firm of Kohn, Savett, Marion & Graf, P.C., 1700 
Market Street, Philadelphia, Pennsylvania, and 1776 K Street, N.W., Washington, 
D.C. I was admitted to practice in 1988, and, for the last 25 years or more, I have 
had extensive antitrust practice, representing both Plaintiffs and Defendants. By 
designation of courts throughout the country in a dozen or more Cases, I have been 
lead counsel or co-lead counsel for Plaintiffs in class action antitrust and securities 
litigation. 

I was among the lead counsel for Plaintiffs in the Electrical Equipment antitrust 
cases in the early 1960's, representing the Philadelphia Electric Company, the Gov- 
ernment of India, scores of Rural Electrification Administration Cooperatives, mu- 
nicipal and other claimants. I successfully tried the first of three such cases to go to 
trial, thereby leading to the settlement of many others. 

During the past 15 years, I have testified many times before committees of the 
House and Senate on antitrust and litigation procedural matters. I appeared before 
the House Committtees with respect to the so-called Illinois Brick Rule a few years 
ago. 

By invitation, I have spoken and appeared in panel discussions sponsored by the 
American Bar Association, various state and local Bar Associations, the Judicial 
Conference of the Third Circuit, the Practicing Law Institute, and similar groups. 

At the present time, I am Chief Trial Counsel in the Plywood litigation in which 
the jury returned the verdict which the non-settling Defendants, Georgia-Pacific, 
Weyerhaeuser and Willamette have since been trying to set aside unsuccessfully 
before the trial Judge, in the United States Court of Appeals and now by legislative 
action. Thus far, not one single Judge has voted in support of their position. 

It is my opinion that the proposed legislation, in whatever form has now surfaced 
is unnecessary, and is opposed to the public interest. Let my summarize briefly the 
reasons for this view: , 

(1) No one has yet demonstrated why any contribution bill is necessary. The anti- 
trust laws have functioned for 90 years without contribution. No company has 
thereby been destroyed or bankrupted. No defendant which has approached litiga- 
tion in a practical, businesslike and sensible manner has been unjustly or harshly 
penalized. Literally hundreds of major corporations in the United States have been 
able to cope with the problem of restitution for antitrust violations despite the ab- 
sence of contribution. 

Indeed, defendants always have the right of self-help to dispose of the problem, b 
executing ‘‘sharing agreements’, which allocate damages among them, as sacra, ed 
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fit, tailored to the specific needs of their litigation, without interference from plain- 
tiffs, Court or Congress. 

(2) The proposed legislation does not provide for contribution in litigation against 
defendants who honestly thought they were not violating antitrust laws (in suits al- 
leging exclusive distributorships, refusals to deal, tie-ins, predatory pricing, and at- 
tempted monopoly). Why then should Congress help defendants who have been 
found to have engaged in the crassest criminal horizontal, conspiratorial price 
fixing? Mead and Georgia-Pacific knew precisely what they were doing, did it inten- 
pect indeed made it a way of life, exposed by litigation in many of their product 

ines. 

It is most peculiar that the Chief Counsel for the proponents of the legislation, 
The Honorable Griffin Bell, former Attorney General of the United States and a 
Judge of the United States Court of Appeals for the Fifth Circuit, which unanimous- 
ly affirmed the Plywood verdict, when he was Attorney General was quoted as being 
diametrically opposed to the position now espoused on behalf of Georgia-Pacific. 

John Shenenfield, Esquire, the Assistant Attorney General of the Antitrust Divi- 
sion, testifying on behalf of the then Attorney General Bell, on Friday, June 8, 1979, 
told the Subcommittee on Antitrust, Monopoly and Business Rights on the Commit- 
tee of the Judiciary of the United States Senate: 

“One begins, if you want to examine each of those questions a little bit, first with 
the question of what type of antitrust violation you wish to have addressed. This 
proposal addresses price fixing. Some of my staff did a little research into the histo- 
ry of contribution and found it is most frequently used in cases of unintentional 
torts. The English common law confined it to unintentional torts and did not permit 
it in cases involving intentional torts. American judges, historically have not made 
this distinction as clearly. The general rule today, at least if you look to the restate- 
ment of torts, in this country still denies contribution among intentional tortfeasors, 
although it is clear that some judges have permitted contribution among intentional 
tortfeasors, and many States also permit it. 

“Intent in the antitrust context, and certainly in the civil antitrust context, is not 
as crucial an ingredient as it is in tort litigation. There may be other ways to make 
a similar distinction in antitrust cases if this difference between intentional and un- 
intentional torts is crucial because of the deterrence issue. You would want to deter 
intentional conduct, but you also might want to spread the risk if conduct is truly 
unintentional. There may be ways to grasp that kind of distinction in the antitrust 
area that would be just as helpful. 

“For instance, instead of applying contribution to all antitrust violations, you 
might wish to confine it to rule of reason violations, to allow it only for noncriminal 
violations, or perhaps allow it for only particular categories of violations, the reason 
being that contribution has commended itself to judges as a means of spreading risk 
without affecting deterrence where you are dealing with unintentional torts. How- 
ever, the analogy of that would be rule of reason cases in the antitrust field rather 
than the per se variety of cases... .” (emphasis supplied). ! 

The proposed legislation in the main does apply only to the most obvious kind of 
intentional, conspiratorial price fixing, the very type of activity which Attorney 
General Bell said should not be the subject of contribution. 

(3) This leads to the next subject, the confusing draftsmanship which marks all of 
the pending bills. They were drawn hastily for the peculiar benefit of a special 
group without adequate consideration of the general administration of antitrust 
laws. The Chief Justice of the United States listed some of the problems of contribu- 
tion which must be carefully considered if any legislation is to be rational in the 
opinion of Texas Industries, Inc. vy. Radcliff Materials. Appended hereto as Exhibit 
“A”’ is a copy of my letter to the Honorable Strom Thurmond dated May 27, 1981, 
with a copy of the relevant excerpt from that opinion. 

My own testimony on that score is contained in the record of the 1979 hearings 
before the Senate and attached hereto as Exhibit ‘““B”’. g 

(4) The special nature of this proposed legislation is further evidenced by the criti- 
cism of the heavy-handed, insensitive lobbying—one of the most indefensible in 
recent years—with which these chronic violators of the antitrust laws in the forest 
products industry are burdening an already over-burdened Congress at a time of 
critical domestic and foreign stress. See Exhibit ‘““C-1, 2 and 3” attached. 

(5) In the course of these activities, the proponents of the legislation, to put it 
most kindly, have indulged in a series of inconsistent representations as to: (a) 


1 Testimony of John Shenenfield, Assistant Attorney General, Antitrust Division, Department 
of Justice, on Antitrust Equal Enforcement Act of 1979, S. 1468, June 8, 1979, Serial No. 96-27, 


pp. 4-32. 
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amounts involved in the particular litigation with which they are concerned, and (b) 
their financial ability to pay those amounts. Amounts listed by Georgia-Pacific in its 
Annual Reports and in its Briefs and Motions before the Court of Appeals for the 
Fifth Circuit and to the United States Supreme Court over a period of three years 
are now claimed by that corporation to be “significantly excessive’. 

(6) In light of developments in the past month, it would seem particularly inap- 
propriate to consider this legislation because one of the proponents, Milliken, has 
been successful in persuading a Federal Court that the Texas Industries decision 
does not apply to “claim reduction”, which achieves precisely the same benefit for 
the Defendants. See Exhibit ““D” attached hereto. 

Unless the decision is set aside on appeal, there would appear to be no reason 
whatsoever for legislation in a matter which can be handed appropriately by the 
Courts as need arises. ; ‘ 

Accordingly, your Committee is most respectfully requested to vote its disapproval 
of the proposed contribution legislation. It is unnecessary; it is opposed to the public 
interest; it is blatantly special legislation, pushed in the most heavy-handed 
manner, so that its adoption could only be viewed as the product of such lobbying 
with no other justification. 


EXHIBIT A 


May 27, 1981. 
Re S. 995. 


Hon. Strom THURMOND, 
Chairman, Committee on the Judiciary, 
U.S. Senate, Washington, D.C. 

Dear SENATOR THURMOND: During the hearing on May 11, 1981 with respect to S. 
995 providing for contribution in antitrust cases, I pointed out in my oral testimony 
that the problem of contribution was of the utmost complexity, that the above Bill 
did not give adequate consideration to these problems, and as a result would engen- 
der years of protracted litigation. I gave several illustrations of this. 

In the decision of the United States Supreme Court in Texas Industries, Inc. v. 
Radcliff Materials, Inc., et al., decided on May 26, 1981, Chief Justice Burger, speak- 
ing for an unanimous Court referred specifically to the issue of complexity at pages 
6-7 of the Slip Opinion, a copy of which pages is attached hereto. 

In essence, the problem of drafting an adequate Bill is somewhat akin to that 
which the Committee faced when it sought to enact legislation to set aside the deci- 
sion of the United States Supreme Court in J/linois Brick Co. v. Illinois, 431 US. 
720, 737-747 (1977). In my testimony before the Antitrust Subcommittee on the J/li- 
nois Brick issue over a period of several years, I drew attention to the fact that it 
was virtually impossible to draft a Bill which would adequately cover all contingen- 
cies. As successive Bills were drafted this difficulty became manifest, and was a con- 
tributing factor in the decision not to enact such legislation. 

Copies of this letter will be distributed to the other members of your committee. 

Very truly yours, 
Harotp E. Koun. 

Enclosure as noted. 
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79-1144—OPINION 
A) TEXAS INDUSTRIES, INC. vp. RADCLIFF MATERIALS 


even if more remote. that a single participant could be held 
fully liable for the total amount of the judgment. In this 
view, each prospective co-conspirator would ponder long and 
hard before engaging in what may be called a game of “Rus- 
sian roulette.”* Moreover, any discussion of this problem 
must consider the problem of “overdeterrence.” i. e., the pos- 
sibility that severe antitrust penalties will chill wholly legiti- 
mate business agreements. See United States v. United 
States Gypsum Co.; 438 U.S. 422, 441-442 (1978), 

The parties and amici also discuss at length how a right 
to contribution should be structured and. in particular. how 
to treat problems that may arise with the allocation of dam- 
ages among the wrongdoers and the effect of settlements. 
Dividing or apportioning damages among a cluster of co-con- 
spirators presents difficult issues. for the participation of each 
in the conspiracy may have varied. Some may have profited 
more than others: some may have caused more damage to 
the injured plaintiff. Some may have been “leaders” and 
Others “followers”: one may be a “giant.” others “pygmies.” ® 


t Peonomests disagrees over whether business decisionmakers, be they 
the duzh-level or the middle-level management, are “risk averse”: ie. 
they would prefer a greater certainty of a small Toss to a less certain 
chance of a greater loss. Compare K. Elzmga & W. Breit, The Antitrust 
Penalties 126-120 (1976), with Easterbrook, Landes & Posner, Contnbu- 
tion Among Antitmist Defendants: A Legal and Economic Analysis, 23 
J. Law & Eeon, 351, 352.2. 50 (19su). See alsv Polinskyv & Shavell, Con- 
tribunen and Chom Reduehon Among Antitrust Defendant=-: An Eece 
nome Anilveis. 35 Stan. Lo Rev. 447, 452-455 (1981): Shavell, Risk Shar- 
wg and Incentives aw the Principal and Agent Relationship, 10 Bell J. 
Econ. 55 (197%), ; 

*A small business that mimics the practices of larger companies mav 
be participsiting directly in the conspiracy or simply “tagging along” with 
Jarger companies. See, e. g.. Markham. The Nature and Significance of 
Price Teadership, 41 Amer. Evon, Rev. §9] (1951): Posner, Oligopoly 
and the Antitrust Laws: A Suggested Approach, 21 Stan. L. Rev. 1562, 
1582 (1969); Washburn, Price Leadership, 64 Va. L. Rev. 691, 693-697, 
708-712 (1978). Although following industry leaders may help support 
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Various formulae are suggested: damages may be allocated 
according to market shares. relative profits. sales to the par- 
ticular plaintiff. the role in the organization and operation of 
the conspiracy. or simply pro rata. assessing an equal amount 
against each participant on the theory that each one is equally 
liable for the injury caused by collective action. In addition 
to the question of allocation. aright to contribution may have 
a serious impact on the incentive of defendants to settle. 
Some amici and commentators have suggested that the total 
amount of the plaintiff's claim should be reduced by the 
amount of any settlement with any one co-conspirator; others 
strongly disagree. Similarly. vigorous arguments can be 
made for and against allowing a losing defendant to seek con- 
tribution from co-conspirators who settled with the plainti? 
before trial. Regardless of the particular rule adopted for 
allocating damages or enforcing settlements, the complexity 
of the issues involved may result in edditional trial and pre- 


trial proceedings. thus adding new complications to what ~ 


already is complex tigation. See. e. g.. Miwis Brick Co. v. 
Llinots, 43) UL 8. 720. 737-747 (1977). 


Il] 


The contentions advanced indicate how views diverge as 
to the “unfairness” of not providing contribution. the risks 
and trade-offs perceived by decisionmakers in business. and 
the various patterns for contribution that could be devised. 
In this vigorous debate over the advantages and disadvan- 
tages of contribution and various contribution schemes, the 
parties. @mict, and commentators have paid Jess attention 
to a very significant and perhaps dispositive threshold ques- 


an inference of agreement, “this Court has never held that proof of paral- 
lel business behavior by itself conclusively estabhshes agreement. or, 
phrased differently, that such behavior iteclf constitutes a Shennan Act 
offense.” Theatre Enterprises. Inc. v. Paramount Film Distributing 
Corp., 346 U. §. 537, 541 (1954). 
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EXHIBIT B 


STATEMENT OF HAROLD E. KOHN, ATTORNEY 


Mr. Koun. Thank you, sir. 

_ Senator Merzensaum. The Chair will ask each of the witnesses to 
limit themselves to no more than 10 minutes’ oral presentation and 
leave the balance available for questioning. 

ee entire statement of each of the witnesses will be included in the 
record. 

Mr. Korn. Senator Metzenbaum, I have filed a statement which was 
sent some time ago to the committee. You do have that. That statement 
deals with phat would refer to as matters of principle. 

Before I conclude, I do want to discuss some of the problems in- 
cident to the particular piece of legislation, proposed legislation—I 
hope it never becomes legislation—that you do have before you, and 
I think it is important because the bill, I think, is not only ill con- 
ceived, but ill drafted. I will refer to that at some greater length. 

First, a brief statement of my experience and biases. I think biases 
are extremely important in considering this proposal and the views of 
both the proponents and the opponents. 

I have been practicing law for something in excess of 40 years. 
Approximately 25 years of that time I have had very extensive anti- 
trust experience. I was associated for a long time with the firm of 
Mayor Dillworth, of Philadelphia. I think the Senator is familiar 
with that firm. 

My own firm has been practicing now for some 10 years, both in 
Washington, D.C., and in Philadelphia. 

During that time, I have been involved in many of the more sig- 
nificant antitrust cases which have been before the courts. I think I am 
generally referred to. as Senator Metzenbaum indicated. as primarily 
representing plaintiffs, but I must point out that I have, over a con- 
siderable period of time, represented defendants. including major de- 
fendants in the publishing industry and including those who hare 
been joint defendants in matters involving Time, Inc. 

During that period, I think that I have endeavored to develop a 
balanced view of the antitrust laws. I have testified on many occasions 
during the past 15 years before this committee and before the com- 
parable committee in the House. 

I think my feeling is that the antitrust Jews are sionificant in a sense, 
while nobody would derogate the Bill of Rights and the Constitution. 
they correspond in our economic life to what the Bill of Rights. that 
is, the antitrust laws correspond to what I think the Bill of Rights 
endeavors to do in our political life in this country. 

With that introduction, let me proceed to discuss both the general 
principles underlying the bill and the language of the billitself. __ 

Senator Merzennauns. I om certain that you are actually referring 
to the Bayh amendment and not to the bill, because the bill is the Anti- 
trust Procedure Improvements Act. ; 

Mr. Konw. Senate bill 390 is, I think, the most significant contribu- 
tion to the improvement of the antitrust laws in the 15 years I have 
been before your committee. Much as I love 390, and I testified before 


90 


the Commission for the Improvement of the Antitrust Laws favoring 
many of the proposals in 350, I would rather see 890 not adopted, if 
there has to be adopted as part of 390, Senator Bayh’s amendment. 

The net result would be absolute retrogression, and perhaps that’s the 
reason why 390 has been amended. I hope not, but let me proceed. When 
I refer to the proposed legislation, I am referring to Senator Bayh’s 
amendment on contribution, or the contribution amendment. 

I was taking a shower this morning and it occurred to me that per- 
haps the answer to this is what Blackstone or somebody said some 300 
years ago, “The courts do not adjudicate the accounts of highwaymen. 

Don’t forget we are dealing with people who have violated a criminal 
law. These are not people who failed to pay damages under a contract. 
These are people who willfully and intentionally violated the criminal 
Jaws of the United States. akin 

As a matter of fact, price fixing is regarded as so heinous an offense 
that it is a per se violation in civil cases under the antitrust laws. The 
third circuit recently held that when somebody has been charged with 
and shown to have conspired to fix prices, that. in itself satisfies the 
necessary criminal intent and you need proceed no further, because ob- 
viously they know the ends which led to their combination. 

I think that for that reason, you have to make a sharp differentia- 
tion between this and other contribution situations. 

It is my considered opinion that if this contribution amendment 
were passed, it would deal a very serious blow to the enforcemnt of the 
antitrust Jaws. J think we should all be interested in seeing that they 
are vigorously enforced. 

It would make almost impossible the orderly administration of suits 
brought to recover damages for price fixing. 

I hate to get into this, but it would be even worse than the passage of 
the legislation overruling /Uinois Brick. 

You would have a situation where there would be the greatest de- 
terrent to the settlement of such litigation. Without settlements the liti- 
gation itself cannot proceed in an expeditious manner. Most of these 
cases are settled. There are some which have been tried; I have tried 
some myself. Other fools have tried some, but the overwhelming 
majority are settled ultimately as business matters. 

If this bill, if this proposed amendment were to become law, you 
would have, I think, these serious effects. First, no plaintiff would 
want to settle with a willing, settling defendant if he were required 
to deduct from the ultimate recovery the amounts referred to in the 
eee and third sentence of the bill dealing with the effect of a 
release. 

The contribution litigation. would itself I think dwarf in com- 
plexity the basic antitrust litigation. I think it is highly sienificant 
that since the Beauty case in the eighth circuit, which has suddenly 
given interest 1n contribution, those defendants who have settled or 
who are about to settle, vigorously and violently oppose contribution 
and cost cross-claims. 

_ Those who want to stonewall it and fight a bitter rearguard action 
vigorously propose the right of contribution and cross-claim. 

So, I think it is evident from the actions, and in some cases, you 
will find the same business entity on both sides or occasionally as 
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happened recently in a case up in Philadelphia, on three sides of the 
issue, you will find the same law firms taking different positions in 
different cases, depending upon whether they represent in the par- 
ticular litigation, a settling or a nonsettling defendant. I don’t think 
that is healthy. I don’t think it is good. It will not contribute to the 
efficient enforcement of the antitrust laws. 

So that I think you will find that there will be less deterrent to the 
violations of the antitrust laws, and more deterrent to effective htiga- 
tion to redress violations. 

Now let’s look at this act itself. I do think every once in a while, 
as I said before when testifying before this subcommittee, we have to 
remember that we are lawyers and that what you pass, particularly 
if it is to amend legislation which has been in effect for 80 or 90 years, 
ought to be very carefully drawn and not just thrown into the hopper 
haphazardly. 

I don’t know who the Indianapolis lawyer was who was responsible 
for drafting it, but he should have been more considerate of the 
Senator from Indiana. 

Let’s go down the legislation sentence by sentence. 

It starts off: “Except as may otherwise be determined by the court 
in accordance with principles of equity, two or more persons who are 
subject to liability for damages attributable to an agreement to fix 
or stabilize prices may claim contribution directly or indirectly at- 
tributable to each such person’s sales to or purchases from.” 

Now what does the first introductory clause mean, “Except as may 
otherwise be determined by the court in accordance with principles 
of equity.” 

First of all, as I noted, the ancient maxim is: “Equity is not con- 
cerned about contributions among persons who are engaged in an 
Ulega} activity.” 

So, is it meaningless? If it is to have some meaning, what is the 
meaning to be attributed to it? Does a court have carte blanche to say, 
“Because I like you, you don’t have to contribute. Because I don't 
like you, you do have to contribute, or because you are prosperous or 
not prosperous, because you are big, because you are small.” What does 
it mean ? 

It starts off with something which may be either negative, or may 
be completely inapplicable if the ancient maxim is correct, and J think 
it is. It is still applied by the courts today. Let’s go to the next phrase. 
“May claim contribution according to damages attributable directly 
or indirectly.” What does the “indirectly” mean, particularly in view 
of Jllinois Brick? How do you indirectly get damaged by a violation 
of antitrust Jaws when you sue for price fixing, in view of the Supreme 
Court’s decision in //7ino‘s Brick. Does the word “indirectly” have any 
meaning? Is it simply one more example of careless draftsmanship ? 
What is the purpose of it ? 

The next phrase, “Such person’s sales to or purchases from.” What 
do you do aboat a conspiracy to fix the prices for personal services? 
By purchases? By sales? The word “purchase” and the word “sale” 

ave exact meaning in the Jaw. It means the transfer of title of a chat- 
tel. If they meant to say “all payments,” they should have said “all pay- 
ments.” They shouldn’t have said “purchases” or “sales.” 
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There is other Janguage, I don’t know what the purpose of this par- 
ticular phrase is, but there is other Janguage which could in a lawyer- 
like way stateexactly whatthey mean. _ ‘ Saeeet ; 

Do they mean to exempt from this Jegislation conspiracies by archi- 
tects, engineers, Jawyers, doctors who don’t sell personal property but 
who perform services? J ee: 

Now the next is a real horror. “A claim for contribution may be 
asserted,” just to continue on, “whether or not action has been brought 
or a judgment rendered against the person from whom contribution 
is sought.” j : ‘ : 

Docs that mean that before there is a price-fixing case in which the 
person who is damaged sues the other person; that two of the cocon- 
spirators can sue each other ? : 

Suppose there is never a suit brought by the person who is dam- 
aged. Does that mean conspirator A can recover damages from con- 
spirator B because they are both subject to liability? It won’t do to 
say well. it is obvious what it means. or the courts can internet ih. Or 
whatever. because the courts can now do whatever they want by way of 
contribution in cases where they think it is appropriate. There 1s no 
problem with respect to what the courts can do. ate 

If you are going to have enabling legislation the legislation ought 
to clarify and not confuse. which is what this does. _ ; 

Once again, in the next sentence, vou have “attributable directly or 
indirectly” and this. once again, J think is another confusion. It says, 
“Applying the percentage that the damages, including purchases from 
or sales to nonconspirators, attributable directly or indirectly to the 
settling person bears to the total damages.” 

The purchases or sales are not damages. The purchases or sales are 
merely the transaction out of which the damage arises. 

Does it mean it is to be strictly in accordance with the amount of 
purchases or the amount of the sales, or is it something else? 

Senator MerzEnpaum. Mr. Kohn, I wonder if I could ask a few 
questions, if you please. 

Is it important for plaintiffs to reach settlement agreements with 
some co1spirators early in the litigation of a price-fixing case, and if 
your answer is in the affirmative, why? 

Mr. Korn. The answer is in the affirmative. J think it is vital. Be- 
cause the only way these cases ever get settled, and in the interest of 
speed, let me be candid and immodest, I am participating as lead 
counsel in practically every one of the major price-fixing cases which 
is pending today. Other members of my firm—when IJ say “I,” I mean 
my firm. 

I can tel] you that not one of those cases would have begun to be 
settled had it not been for the ability to break the solid phalanx of the 
defendants, and to settle first with one defendant who is willing to step 
out of line in order to initiate the settlement process. That is true in 
the Corrugated case where we have $300 million, and in the Folding 
Carton case where they have $200 million. I can name another half 
dozen cases and amounts ranging from $2 million to $100 million. T 
think it is vital. There is no other way to get these cases settled, and 
the reason that the defense bar and the major corporations want this 
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kind of an amendment is to prevent that sort of initiation of the settle- 
ment process, so that the hard liners can keep the others in line. 

Senator Merzenpaum. Is it important for plaintiffs to be able to 

negotiate settlement agreements separately with individual defendants 
In price fixing? 
_ Mr. Konn. Yes, for much the same reason. I think if you have to— 
and I have participated in these negotiations personally over a period 
of 15 years; I have been in a half dozen of them in the last 2 years; I 
can state to you, Senator, as a fact, that if it were not for the ability 
to negotiate with one or two of several defendants, there would be no 
settlements. If there were no settlements we would never be able to 
get md of this litigation. 

Senator Merzexsavss. Do you think the proposed amendment will 
make early settlements with individual defendants less likely? 

Mr. Konn. I don’t want to engage in too much hyperbole here, but 
I think it is not only going to make it less likely, I think in many in- 
stances it is going to be impossible, sir. No plaintiff with any common- 
sense is going to want to bind himself to what happens in the—what 
happens to him if the release portion of this proposed amendment 
goes into effect. 

People are much concerned about the small businessman. Let’s take 
the small] businessman. We have been settling cases with small busi- 
nessmen who happen to be caught up in a conspiracy involving larger 
businessmen. We invariably settle for a much lesser figure with the 
small businessman. There is no need for this legislation, in the sense 
that there has been an evil condition in the past. 

In the Folding Carton case. let me illustrate. We settled with one 
small defendant for some $400,000, just 2 or 3 weeks ago. On a pro- 
portionate basis, he would have had to pay several millions of dollars. 
In that settlement from major defendants we received settlements as 
high as $25 million, and $27 million from one defendant. 

In the Corrugated case the settlements went up to as high as $35 
million. 

Now, if at the outset, in order to relieve that defendant of the ex- 
penses of litigation, and believe me, they are burdensome, not only 
to the plaintiffs but to defendants, if we settled early with him and 
he happened, although he was a small businessman, to have had a 
Substantial share of.the market, that would have meant that 10,15. or 
20, or 30 percent of our claim might be cut out. Now, we simply 
wouldn’t settle with him under those conditions. 

But enjoying the flexibility that we do have now, experience has 
Shown, and I challenge anybody to show me an exception to this, that 
when we do come to the major defendant with whom we do have 
discretion and as to whom we are not bound by rigid Jegislation, we do 
hot require him to pay much more than his proportionate share. There: 
hasn’t been one who has had to do that. 

So that there has been no evil arise in the past, and there is no:evil 
threatened for the future if we don’t have this amendment passed. 
We have taken care of the smal] businessman who happens to be a 
defendant. 

Senator Merzenpaum. On Friday, Mr. Kemp, from Wirkland & 
Ellis, and Mr. Taylor from Pillsbury, Madison, & Sutro, referred to 
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swectheart settlements and whipsawing tactics of plaintiff's counse 
Would you care to comment on such matters! 
Mr. Korn. How much time would you want me to spend, 5 minute: 
or 5 hours? 
Senator Merzexpavum. Just take about] minute. | x 
Mr. Koun. I know Mr. Kemp. He is a very good friend of mine 
He didn’t tell you what a sweetheart settlement was, did he? Did he 
participate in a sweetheart settlement? Has he ever admitted he ha:s 
participated in one or had one? 7 
I think what he means by “sweetheart settlements” is a settlemen: 
with a defendant in a case where his senior partner, Hammond 
Chaffetz, who is antediluvian in his attitude—and I repeat only wha.| 
Mr. Kemp and others have told us in a case in which Mr. Chaffet: 
was in the litigation in the beginning and they superseded him latey 
~on—does not want to settle, but settlement is made because somebody 
-else breaks the ranks, and they don’t hold out until the end. That 1s 
what they call a “sweetheart settlement.” ; 
I defy Mr. Kemp or any of his associates or anybody else to point 
out to me any sweetheart settlements we have made. 
I recently settled two cases with Mr. Kemp before other peor’ 
settled. In one of the cases, in the Fine Paper case, he was the fourth 
or fifth in 15 or 18 defendants. Does he think or does he say he made 
a “sweetheart settlement” with me when he paid his $6 or $7 million ?) 
I mean, that is just hot air. Permit me to speak in the vernacular) 
of the trial lawyer in the courtroom. Mr. Kemp can’t point to a single} 
instance of a “sweetheart settlement” in any of the major cases, and| 
he is in every one of them. 
J have talked about-this subject.with Mr. Kemp for many hours. | 
Senator Merzenpaum. Well, I am glad you sugar-coated it.| 
[Langhter.] | 
And he knows my attitude, so I said nothing that I haven’t said] 
publicly'te hisfacerGoahead. | 
Senator Merz=xpaum. Can you give us some specific examples of} 
cases which wou'd have been substantially more complicated or length-| 
ened if Senator Bayh’s contribution proposal had been law? | 
Mr. Koun. Yes; it is my considered judgment, Senators, that if this| 
bil] had been Jaw 5 years ago, we would not have the settlements that] 
we hare in the Western Sugar cases where we received over $60 mil-| 
lion, in the Gypsum cases where the settlements were over $70 or S75 
million, in the Corrugated cases where the settlements are $300 million,| 
in the Folding Carton cases where they are $200 million, and in a series| 
of other settlements. : 
The reasons are these. Each one of those cases was broken becaus 
one defendant was willing to come in and make a settlement. Tha 
defendant. would not have come in and the plaintiff would not have bee 
able to settle with him if this legislation had been in effect. 
_ The purpose of this legislation is, and the people who are proposin 
it have as their sole goal here. to prevent that kind of settlement pro 
cedure which is the only kind which has any possibility of success. 
I have been in cases where we settJed the entire case in one fell swoo 
Those are rare indeed, not 1 in 10. We would prefer to do it that way 
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obviously. I think the more sensible and forward-looking defendants 
would prefer to do it that way, but unfortunately, there is a tight 
Aa that does it only when it is obliged to do it. And those have to 

e lured into the scttlerents when one of their fellows breaks ranks 
with them. This bill would prevent that. 

Senator Merzennaum. How would you propose that we protect the 
smal] firm named as a defendant in a price-fixing case against lability 
far out of proportion to its net worth or to its relative culpabilities? 
_ Mr. Kouy. Legislation should be enacted when there is a need for 
it. The class suit price-fixing cases which the defendants say they are 
most in awe of, and which require or which they say coerce them into 
settlements, have been in effect for some 10 years. There is not one 
recorded or unrecorded instance where any small businessman was 
put out of business by any price-fixing case or any settlement in a 
price-fixing case. 

I have given you several examples in the Folding Carton case. I 

can give you examples in other cases. In the Water Heater case, for 
example. which we have in Philadelphia now, we are settling with 
people who had 10 or 20 percent of the market for $500,000, which is 
ably 10 percent of what we are getting on a proportional basis 
rom affluent defendants, because we know that they are unable to 
respond in damages to a greater amount. That has been taken care of 
in the practical give-and-take of settlement. There is no more sophisti- 
cated art than settling cases. It takes a great deal more ability and a 
great deal more experience to settle cases than it does to try them, 
believe me. It has been worked out on a practical basis. There is no 
instance where anybody has been hurt by it. 

Going back to—if I can just refer to one more example—I was in 
the Electrical cases and tried the first of two or three that were tried. 
We received a very substantial judgment of $30 million or so. One of 
the companies, I think it was Allis Chalmers at the time, was less 
prosperous than the others. When we came to settle that case. even 
after we had a judgment, we took less money than the amount of the 
judgment, and we took into account the ability of those companies 
to pay. Allis Chalmers did not pay as much proportionately or other- 
wise as General Electric paid. 

The IT Circuit Breaker Co., which was o smaller company in 
Philadelphia, simply did not pay as much as the more affluent and 
culpable companies paid. So that there has been no problem. People 
aren’t—people who settle these cases aren’t absurd. They realiz2 all of 
the considerations that have to go into settlement. One of the consid- 
erations is very definitely the capacity to pay. 

On the other hand, if this bill were passed, there is nothing to keep 
& judge from saying that a company which is on the ropes and which 
Made very little money but happens to have a larger share of the 
market shouldn’t pay its very affluent coconspirator one-tenth or one- 
fifth or one-quarter or one-third of the total judgment. 

That is what I think you would find. You would find that the 
company that is responsible, the prosperous and powerful company, 
Using oa contribution statute, as a weapon against the smaller 
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enator MrrzENnaum. Mr. Kohn, I have just one other item and 
in I am going to excuse myself and ask Senator Bayh to take over. 
I think all four of the members of the committee who are present bere 
today are cosponsors of the Antitrust Procedural] Improvements Act. 

You madea statement at the very inception, before any of them were 
present, concerning your views with respect to that legislation and 
the impact of this amendment on it. / 

Would you care to repeat it very briefly : f 

Mr. Korn. Yes. I stated something along the general lines of this— 
that in my opinion, and I have been testifying before this subcom- 
mittee for 15 years, going way back to Senator Hart’s time, there is no 
legislation that I can think of that is more helpful or is likely to be 
more helpful in promoting vigorous and effective enforcement of the 
antitrust laws than the basic improvement bill, 390. 

I testified and many other lawyers testified in favor of some of the 
proposals which are in there when we appeared before the President’s 
Commission to improve the antitrust laws. Some of them are almost 
exactly the same proposals. F 

I think every one of those measures is important. The recalcitrant, 
the dilatory tactics of lawyers, the collateral estoppel, the avoidance 
of duplication in discovery and so on. I would say, as much as I Jike 
that bill and would like to see it get passed, I would rather see it de- 
feated if, in order to get passed, it has to have this amendment with 
respect to contribution. I think the net effect of the whole bill then, 
including this amendment, would be a retrogressive step backward. 
I don’t think this subcommittee should be gutting legislation which 
has the beneficial effect on the economy that the antitrust laws gener- 
ally have. 

I do fee) very strongly about it and I think those views are shared 
by practically every competent and experienced plaintiff’s antitrust 
lawver to whom I haretalked. 

They are also shared, that is the accuracy of them, are shared by 
many of the defendants’ lawyers too. 

Senator Metzexnaum. Thank you, Mr. Kohn. The other members 
of the committee, I am sure, have questions. I am going to excuse 
myself and turn the meeting over to Senator Bavh. I will be back, 
Senator Bayh, but I do have an appointment for 15 or 20 minutes. 

I had indicated at the inception that I would ask each of the wit- 
nesses to confine their ora] presentation to 10 minutes. So. if you finish 
with the questioning of Mr. Kohn, I would be grateful if you would 
carry on. 

Mr. Koxn. Thank you. 

Senator Barn. Thank you, Mr. Chairman. Unfortunately, we have 
an Appropriations Committee meeting going on right now marking 
up the supplemental bil]. I have a responsibility to be present at the 
markup. I apologize for not being able to be here to hear your testi- 
mony, Mr. Kohn. Unfortunately, I am going to have to slip back 
there and will try to keep the hearings going. 

J have more often than not found myself on the side of Mr. Kohn. 
I was wel] aware before we met here today of his reputation and the 


role that he has played in the development of antitrust legislation 
and litigation. 
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i understand that you are basically a plaintiffs’ lawyer and Mfr. 
Hibner and Mr. Scanlon have had perhaps more experience in the 
defense end. 

hear you have described the importance of your role in many 
cases brought against price fixers and I wonder if maybe we don’t 
need several more. 

Mr. Kouy. I think, Senator, I started out by saying in the interest 
of speed I was going to be very immodest. ; 

Senator Barn. Well, I think you succeeded. 

Mr. Koun. Thank you. 

Senator Baru. That doesn’t mean you aren’t accurate. You have 
been an expert witness before this subcommittee. We are glad to have 
your views on the subject of antitrust law. Iam sure that it would bea 
shame if we on the Judiciary Committee couldn’t move forward to 
eae the tools that you feel we need to better enforce our antitrust 

aws. I certainly am not prepared to suggest if we can’t do it the 
rnght way, we should go ahead and do it anyhow. So the suggestion 
that you have made that.we should not pass the Ilinois Brick bill if 
we can’t get rid of the contribution amendment, is not going to cause 
me any sleepless nights. I frankly feel that we need to give some 
attention to the problem of contribution in antitrust price-fixing cases. 
I have never tried an antitrust case. I don’t know if there is a member 
of this committee who has tried an antitrust case; I doubt it. 

Let us hear what Mr. Hibner and Mr. Scanlon have to say on the 
‘subject of the value of contribution in price-fixing cases. 

You made some rather broad statements that flew totally in the face 
of a witness’ testimony given at the prior hearing. 

Mr. Koun. Who was that, ar? 

Senator Baru. Mr. Kress from the Green Bay Packing who was 
involved in the container litigation. It seems to me you don’t have to 
be an expert antitrust Jawyer to understand the concept of equity. 
There has to be something which distresses you when a criminal case 
has been brought and there is an unindicated party who pays about 
six or seven times more per point in settlement than an indicted 
coconspirator. 

That is the kind of a thing we are talking about. Do you deny that 
happened? You said you didn’t know about any situation where a. 
fellow had been run out of business. Here you have a relatively small 
firm, which wasn’t indicted, and yet, ended up paying significantly 
more per point than one of the parties that was indicted. 

Mr. Koun. What papmence there, sir, was that the first people who 
came in received the best settlement proposals whether they were 
indicted or nonindicted. You are talking about the Corrugated case? 

Senator Bars. That’s right. 

Mr. Koun. There was 8 rapid escalation in those settlement figures. 
I would say though that this legislation would do small companies 
who are unindicted no good whatsoever, because as this legislation 
proceeds, it is on tue basis of their sales not whether they were indicted 
or not. 

If he had a certain percentage of the market. indicted or unindicted, 
those who pay S44 and $50 million like Weyerhauser and some of the 
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major companies, Container Corp. of America and so on, would 
‘have had the right to proceed against them there. pendely 

The problem in that case was that some people Jagged be sth 
didn’t come in until too late. This bill has nothing whatever to do wi 
that. It would give him no protection. nay 

Senator oo Peedi I think it does. Pleintiffs’ lawyers am 
quite understandably concerned about getting the highest amount o 
return for their clients, whoever they are. 

Mr. Koun. That’s right. ; ; 

Senator Barn. And it seems that the guilt or innocence of the party 
involved really doesn’t make much difference as long as you can 
coerce the alleged conspirators—and I want to emphasize alleged— 
into a position where they are going to go bankrupt if they don’t 
capitulate to your terms of settlement. : 

That is what especially concerns me. If you have a big firm or a 
smal] firm, and if they are guilty of an antitrust violation, I want to 
get them in every way we can, hang them up to dry, do whatever we 
have to do, because I am against violators of the law and you know 
I have consistently supported a strong and vigorous enforcement pro- 
gram against antitrust violators. 

But when the way the process works, and those of you who are 
very skilled. and I say that positively. in using it to the best interests 
of your client. are able to put people who aren’t guilty in a less favora- 
ble position than people who are, I have to say that is entirely inequi- 
table and unacceptable to me. 4 | 

Mr. Kon. Well. when you say “guilty,” the fact that a particular © 
defendant is not indicted does not mean that it did not participate © 
in the price-fixing conspiracy. There are a variety of reasons why 

eople don’t get indicted. Some of them don’t get indicted because 
they in effect turn state’s evidence and contribute to the investigation. 

Senator Baru. That wasn’t the case with Mr. Kress, was it ? 

Mr. Kon. I don’t know why he wasn’t indicted. The Government 
does now sar. 

Senator Baru. He didn’t turn state’s evidence. 

Mr. Korn. No. I don’t know why he wasn’t indicted. 

Senator Baru. Couldn’t it be that there wasn’t a case? That is also. 
a reason why people aren’t. indicted. Our system of Jaw states that 
a defendant is innocent unti] proven guilty. | 

Mr. Kony. There may very well be not a criminal case that the 
Government. thinks it can prove. That doesn’t mean that there isn’t _ 
a civil violation. I can point out. case after case where people, includ- 
ing, we are talking about Mr. Kemp a while ago, people whom he 
has represented, who when they felt they weren’t guilty, took the 
case to tria] and won. 

In the Corrugated case, for example, a company that was indicted, © 
Mead, took the criminal case to 1 trial and it was faced with no~ 
civil liability in that case. and anybody could have done it who was 
indicted. and they were acquitted. | 

In the Potash. case the defendants were acquitted. 


In the Stcel Pipe case in the South, the plaintiffs in the civil case _ 
lost that. . 
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’ In the Nissan case in the South, in Florida, the civil plaintiffs lost 
that case. . et 

Anybody who really thinks that he is not guilty can ltigate it 
and there have been just as many cases decided in favor of defendants 
when they have been litigated in the civil damage case as there have 
been cases decided in favor of plaintiff. j 

I know of nobody who has been “coerced.” As I was saying, I think 
richt before you came in the room, Senator, at the end of Senator 
Metzenbaum’s presiding, I have been in cases where we have had judg- 
ments against people who had less ability to pay, and we took less 
from those people than we took from the people who were more or had 
a greater ability to pay. 

_ Let me just say one other thing. I think in fairness to the other 

people I ought to say something. I talked about the defects in the act 
itself. I think the act is most poorly drawn and I gave very specific 
illustrations. 

Senator Baru. IT know you referred to an Indianapolis lawyer. I 
wish you would tell us the name of that lawyer because if he partici- 
pated in it, I don’t know who he was. My staff doesn’t know who he 
was. The Indianapolis lawyer who is here probably would have done 
a hell of a better job if we consulted him in advance, because he is @ 
top antitrust person. 

Mr. Kony. I think he would. 

Senator Barn. Do vou know who this Indianapolis lawyer was. 

Mr. Koun. No. No. Let me say one thing here. 

' Senator Barn. You suggested it was sloppily drawn by an Indian- 
apolis lawyer. Do you know who that was? 

Mr. Kouwn. I do not know who drew it, no. I would think that it was 
drawn by lawyers in Indianapolis. Mr. Scanlon’s firm represznts In- 
Jand Container which is one of the defendants in the Corrugated case. 
They are a subsidiary of Time, Inc. I would have thought that and, he 
has been a—I think he was the chairman of the antitrust section of the 
American Bar Association, I would think that legislation of this kind 
ee have the attention of people like himself. He is here to testify 
today. 

Senator Baru. I must say to you, Mr. Kohn, he did not participate 
in the drafting. I don’t know of anybody in Indianapolis who did. 

Mr. Koun. It would be better if he had. 

You are dealing here with 390, with a procedural bill. Good legis- 
lative policy, it would seem to me, would not confuse and incorporate 
in the same legislation a bill which affects the substantive rights of 
people as this does. It should be, if it is going to be proposed, and get 
a fair hearing, it should be proposed as separate legislation, inde- 
pendent of and not as part of 390. It really isn’t fair when you consider 
the procedural improvements which 390 is expected and hoped to 
achieve, to confuse it and confound it with legislation which has the 
Opposition of so manv people who are so strongly in favor of 390. I do 
think in fairness it should be separated, just as there are other bills 
Pending, the Illinois Brick bill for example, separate from the pre 
cedural improvements bill. I happen to be one who opposes the Illinois 
Brick legislation for some of the same reasons as I have advanced 
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here I think it will import elements of confusion rather than clarity’ 


into the enforcement of the antitmist law. 


i taken out of bere and considered. 
So, at the very least, it should be Lessee grocaiees | 


blems which I think this legislation. 


on its merits with a properly and carefully drawn p 
which will cover some of the pro 
will give rise to. ath, 

J don’t want tosay any more at this time. 


Senator Baru. One other observation. J am only raising these ques- 


tions with you because our chairman did the same and I may be called 
back to the Appropriations Committee at any time. I am not wed to one 
vehicle or another to try to solve this problem which I feel is a very 
significant problem. I am realistic enough to know that a measure like 
this probably has very little chance of getting serious consideration 
unless it is apenas to something that is going to fly and going to go 
through the whole legislative process. ; } 7 

And that is something that maybe I am in a little better position to 
judge than some of you who are in a Jot better position to judge the 
substantive antitrust implications of the legislation before us than 
am I. 

I am returning to my concerns; you have raised them. J think it is a 
question of my point of view versus yours. Deterrence is a critical part 
of antitrust law whether it manifested a civil or criminal penalty. The 
ability to settle a case and get it over is very important. J am anxious 
to see what Mr. Scanlon and Mr. Hibner have to say about settlement. 

As J understand it, contribution among defendants in antitrust price- 
fixing cases does not make it Jess likely to settle: but this view could 


be a very rea’ difference of opinion. I want to return to the question — 


that I posed to you earlier, where vou have an unindicted party who 


pays about $3 million per point, because first of all, they were smal! in 
the context of the market share, and second, they claimed to be inno- 
cent, and had every reason to believe so because they hadn’t been in- 
dicted. They weren’t willing to capitula e early on when the first major 
coconspirator er major participant settled for $500.000 per point. 
Therefore, the unindicted party had to settle for about $3 million per 
point. Under these circumstances, it seems to me that demonstrates 


the need for equitable adjustments in the antitrust enforcement process. | 


That kind of situation does exist and that very much concerns me. 
' Mr. Koun. I think the first settlements sir, were probably about $1 
million a point in that case. I have forgotten now precisely what Green 
Bay paid. I do remember the first settlements. I think they were about 
$1 million a point in the Corrugated case. . 

Senator Barn. We were told by previous witnesses it was about 
$500,000. In fact, it was $500.000, by defense attorneys that were in- 
volved in that. If you havea different figure—— : 


Mr. Koun. Well, it depends upon what. the plaintiffs understood 


were the market shares. We have to rely on the defendants, obviously, 
for the information. : 


I think the St. Regis and International settlements were the first 


two in that case. I thought they were about $1 million a point. That is 
just relying on memory. ) 

: Senator Barn. The difference between $1 million and $3 million 
per point is still rather significant, wouldn’t you agree? 
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"Mr. Koun. It is still significant. I have forgotten what it was that 
Green Bay paid. 

Senator Barn. I know what it was that Green Bay paid. 

Mr. Kony. How much was it? 

Senator Baru. About $5.5 million. 

Mr. Koun. How much? : 

Senator Baya. $5.5 million which came out to about $3 million per’ 
point, perhaps a little bit better than that. 

Compared to some of these other large companies, Green Bay is 
small; I guess Mr. Kress would feel complimented if we called him 
a “mom-and-pop operation,” because it has been a family operation. 

Mr. Konn. Look at this, Senator, though, at $300 million. which is 
where they are now, and they still have about a quarter of the case 
to go, if he had roughly 114 or 2 percent of the market, which I take 
it he would have on a $5 million settlement at $3 million a point, he 
would be paying the same amount under this legislation. 

Senator Baru. Not if he — 

Mr. Koun. I know, for example, in the Folding Carton case. in the 
last settlements we made, a defendant represented by King & Spauld- 
ing, I think it was Gulf States, we took much less than we would have 
taken from some of the major defendants because they were a minor 
factor in the business. We did take that into account, even thouch 
they came late. So you just don’t consider one factor. You do consider 
several factors. 

Senator Barn. Mr. Kohn, the difference with a fellow like Kress. as 
he describes it, is where you have a $70 million company, $50 million 
of it supported by paper, by credit that has to be renewed. It is 
a lot easier to get that paper renewed if you are innocent and you only 
have a possible liability of $5.5 million hanging over your head than 
it is if you have a possible liability of $300 million or perhaps $1 billion 
hanging over your head, which is the way the present law spreads 
hability. 

Mr. Korn. Except that as a practical matter every businessman 
an’! banker knows that vou don’t have that real liability hanging over 
your head, and it is only recently that they have even begun to put 
& qualifying note in the financial statements of publicly held 
corporations. 

I have a judgment for several] billions of dollars, when it is put 
finally into specific dollars as distinguished from the measure of dam- 
ages, in the Plywood case against Weyerhaeuser, Georgia Pacific. and 
Willamette. They finally got to the point where their accountants 
thought they ought to put something in the financial statements by 
way of a footnote. It hasn’t had a ripple of effect on the affairs of those 
companies and their ability to borrow money, and it hasn’t at the other 
end of the spectrum had any effect either. 

Senator Barz. Mr. Kohn, with all due respect, sir. I can’t refute 
that, but when you talk about Weyerhaeuser, one of the biggest cor- 
Porations in America, that is a devil of a lot different than talking 
about Green Bay Packing which is one of the smallest. , 

_ As to the large corporations which are implicated in antitrust viola- 
tions, I say, go get them and let’s keep the Jaw strong, but let’s not 
ignore the problems of smaller companies. I have never sat on a bank 
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board which has been confronted with this type of a commercial 
problem. I bave consulted with some pco le who bave. They oleh 
out that they aren’t going to renew loans tor smal] corporations where 
they have a $300 alle possible liability hanging over & $70 million 


company. ; 
ce Koun. I will subside after this remark. i 
Senator Barn. I am as guilty as you. J mean, I am being the 
rovocateur. 
: Mr. Koun. I have been in cases, seriously, over the past 10 Seed 
which must have involved a total of at Jeast 150 or 200 defendants. 
BManv of them were and are very small. Some of them are really on 
the verge of chapter 11 or chapter 10. I have vet to see one single case 
where the credit of that company was cut off by its lending agencies. 
I have yet to see one single case where the company went bankrupt or 
was forced into reorganization, and some of those cases have been 
in such litigation for 4 years. 

For example, I mentioned the Folding Carton case where we re 
cently settled with another company, Consolidated Package, for $400,- 
000. That company is on the verge of bankruptcy; 1t was when the 
litigation started; it is now, but nothing ever happened to it and they 
endured 4 years of litigation, and they weren’t put out of business, and 
nobody stopped their loans. > 

I think the important thing is to look at the record: as a very distin- 
guished gentleman in public affairs used to say, “Tet’s look at the 
record.” and you will see that this fear which they trot across here 1s 
something which has never, and I use the term advisedly, has never 
materialized in the sense that there was any untoward circumstance > 
which put out of business or seriously threatened to put out of business © 
any single company which was a defendant in these cases. That is the - 
important thing. 

enator Baucus. Mr. Kohn—— 

Senator Baru. Excuse me. 

Senator Baucus. Go ahead. 

Senator Baru. I think if we look at the record. quite frankly, we 
will find people who were in a different position, who will Jook at it 
differently than vou. 

Mr. Koun. Right. 
Senator Barn. I think that is probably what makes the world go 
around. Again, I just happen to have an old-feshioned feeling that if , 
you have a company, large or small, and if they are involved in a con- © 

spiracy for restraint of trade and price fixing, we need to nab them. 

Equally as strong, I fee] that we ought to be doing a better job of 
enforcement, but I am not going to ignore the fact that just because you 
don’t put a small company totally out of business, if you intimidate 
them, and I don’t use that word in a negative context, that is a fact of ) 
how coercive pressure works. If you are a smal] business person, you | 
think to yourself. you know, I had better settle whether I am guilty 
or not. The list of those you say fought the case, the Meads and the 
others, and won, were large corporations which could afford that kind 
of financial drain. 

_ Small companies which are not guilty, and I point to the Kress situa- 
tion, where there is an unindicted party paying three or four times as 
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much per point as an indicted coconspirator, is the inequity. that I 
_ would hope that. we conld address and deal with, and do so in such o 
way as to insure that we don’t throw the baby out with the bath water, 
and make it impossible for people like yourself and others to really put 
the hammer on the culprits. 

Senator Baucus. Thank you very much, Mr. Chairman. 

Mr. Kohn, you said that you have been in cases where you repre- 
sented or litigated against 250 defendants, some of them quite dial 

Mr. Kouwn. I snid in the total number of cases that I have been. I said 
I think there have been a total probably of 150 to 200 defendants, some 
large and some small. 

Senator Baucus. 150 to 200 defendants, some large, some small, and 
some even on the verge of chapter 10 or chapter 11. And you state that 
you can’t recall a single case where one of those defendants has gone 
out of business. 

Well, isn’t the point that these smaller defendants are forced to set- 
tle? Isn’t that the whole point here ? 

Mr. Korn. No: they are not forced to settle. They settle because 
they find that it is in their overall business interest to settle, for a 
variety of reasons. I gave you case after case where defendants, large 
and small, have litigated and have won. They litigated because thev 
thought they could win the case, and they were right. This very small 
company that I told you about in the Folding Carton case, Consoli- 
dated, which we settled with for $400,000, was the only one of some 
20 defendants which litigated the criminal case. They were convicted. 
They litigated the criminal case. Why? Don’t ask me, because the 
amount they spent litigating that is probably more than we settled for 
at the end. 

So, I do very stoutly maintain that I am correct in what I said with 
respect to that. Now, you can use the word “forced.” You can use the 
word “coerced.” I don’t know what you mean by it. But nobody under 
our judicial system is forced into a settlement. 

Senator Baucus. I have no more questions. Thank you. 

Senator Barn. Senator Thurmond. 

Senator Taursronp. Thank you, Mr. Chairman. 

Mr. Kohn, we are glad to have you with us. It is always a pleasure 
to hear you testify. You are certainly an expert on antitrust areas. 

I am a little disturbed about this Aress case that I believe Senator 
Bayh referred to, Mr. George Kress of Green Bay, Wis. I have a copy 
of his testimony here. On page 5, he said this: 

Our company was faced with the following choices. One, settle the pending 
class action suits by paying more than $5.5 million to the plaintiff's lawyers, 
and still face the liability of defending the individual antitrust civil suits which 
might be brought by plaintiff customers who do not wish to participate as mem- 
bers of the present class; or two, stand ready to continue to defend the class 
action suits and face the burdens of a contingent liability of over $5 billion. 
This continued liability would have to be reported to Green Bay’s mortrace 
bolders and potential lenders who would be very reluctant to even consider 
lending additional money to a corporation facing this severe a liability. Our 
company’s borrowing power js void. 

You can see the position, I think, which Mr. Kress found himself. 
I am just wondering what advice could you give a man like that if 


he is in that position. 
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In the beginning of his statement he said that 53 years ago, at the 
age of 23, he founded this company. The company manufactures cor- 
rugated boxes, and it has beea a family owned and managed business. 


The business represents my family’s entire assets. In other words, all our eggs 
are in this one basket. 

“I am appearing bere today to explain to you how antitrust class actions 
threaten the entire loss of all the work my family and I have done in the past 
53 years. My recent experience involving the current antitrust situation may 
help you to better understand the problems created for the small) businessman 
An & capital-intensive industry. 

T could picture this man, his whole work for 53 years 1s 1n one basket 
there. Now he has been sued and he is running the risk and could lose 
m all; he says he would be subjected to liability of several billion 
-dollars. 

Now, this case has been repeated many times in the settlement 
“process he says, in the civil class action suits now pending in the cor- 
rugated container industry. : 

He goes on to say that the effect of this extorted settlement practice 
upon a small family owned and managed business is catastrophic. 
“We were threatened with a loss of over 50 years of effort and coerced 
into paying an exorbitant settlement rather than being afforded the 
privilege of ultimately proving our corporate innocence.” : 

Now, you are one of the leading antitrust lawyers in the United 
‘States. If you were representing this man, what advice would you give 
him or what could be done to prevent such a terrific liability as he 
says he was subjected to? 

Mr. Koun. Senator, let me answer the specific question. It 1s a very 
serious problem which you pinpoint. The antitrust laws are enacted, 
were enacted largely to protect independent businessmen like him. I 
h.ve the utmost sympathy for his situation. 

I don’t mean, and I participated in the Corrugated case, or rather 
Jerry Cohen who used to be the Executive Director or counsel for this 
Commission, participated in it. He heads our Washington office. If I 
were he, that defendant, I would do what many lawyers have done who 
represented clients of that sind. They came in very early. They make 
Pea the presentation to plaintiff’s counsel at the outset of the 

itigation that this gentleman made to this committee, and that you 
repeated so estes just a few minutes ago. I have yet to see the 
situation where if he had done that there would not have been an early 
settlement on a basis as favorable to him as the first settlements made 
in that case, which I thought were about $1 million a point which 
Senator Bayh thought were somewhere in the neighborhood of $500,- 
000 a point. 

I have done it myself. I am doing it today in the Water Heater 
litigation where we have precisely that situation where s company 
which is not affluent, which has as large a share of the market as a 
major conglomerate has, we are taking $500,000 from them. We have 
refused $8.9 million from the conglomerate and they will pay more, 
and get the case settled. 

We are not monsters. We don’t kill the goose that lavs the golden 

‘ egg, so to speak. These arguments are made every day by effective 
counsel and they are heeded. That is what I would urge him to do. 
Come in and discuss it as a practical business situation. Not so to speak, 
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and I don’t mean to be harsh or to use language which is hard, but 
don’t try to be a member of the club, if you can’t afford the dues. Break 
ranks with the fellow conspirators and come in and take care of your- 
self. Do not worry about the big boys in the business and you won't 
have to pay a disproportionate share. 

Basically, as { told Senator Bayh, this legislation, in the final 
analysis, ut that litigation closes out at more than $300 million, which 
it already is, would require Green Bay, under a contribution statute, 
to pay precisely as much. 

Under a judgment statute, he might have to pay more. What he is 
complaining about, basically, is the antitrust Jaws. What he says as 
a smull businessman who happens to be caught up voluntarily or 
involuntarily in a price-fixing conspiracy with major factors in the 
industry 1s that he 1s being harshly dealt with when he has to pay the 


piper. 

Well, the remedy, and I represent a lot of defendants, and a lot of 
big businesses, too. We have programs in every—in the offices of every 
chent I represent to prevent their participation in antitrust con- 
spiracies. That is the sort of a thing that he should be looking at. 
Stay out of the thing in the first instance. Keep his skirts clear. That 
may sound like Pollyanish advice, but it is practical. What he is com- 
plaining about basically is that small people ought to be allowed to 
violate the antitrust laws with impugnity. Well, unfortunately, you 
can’t administer the antitrust laws that way. 

Senator Txurmonp. If he is innocent, what advice would you give 
him? Fight it out? Run the risk of losing or having a judgment of 
several billions of dollars which he says he would. 

Mr. Koun. If he really is innocent in the sense that he did not 
participate in the price-fixing conspiracy, I just don’t believe that 
he could be found guilty in a civil case or a criminal case. 

There have been many cases, as I have given. I gave a list of four 
or five in the past 2 years where defendants have been acquitted in 
criminal] cases and have won judgments in civil cases. 

Juries carefully weigh the evidence. Judges carefully weigh the 
evidence. If there is insufficient evidence to find him guilty, he should 
litigate. Or, if he feels it is not worth the expense of litigation, he 
should try to make a settlement on the most advantageous basis possible 
very early in the litigation. 

I have seen cases which could have been settled by small defendants 
in this matter for less than they had to pay for counsel to htigate the 
thing and settle for a higher amount later on. Nett 

J think they have to look at it unemotionally at the beginning as a 
business problem just as they look unemotionally when they decided 
that it was in their interest to participate in a price-fixing conspiracy 
because the chances of getting caught were minor compared to the 
profits they make and so on. ; 

It is a business matter. They ought to look at it unemotionally. They 
ought to decide to cut their losses and get out of it quick. That is the 
advice that I would give any one of those smal] businessmen and those 
whose lawyers so advise them have come out of these cases very early, 
unscathed, with relatively modest amounts, considering the total in- 


volved possible. 


{ 


_ ought to fight it out. But if there is a ques 
held liable, then he better make the besu 


_ ment? It came Jate in the day, becaus 


_ these equities are considered. The probable success 0 
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ar ing, to 
Senator Tsaxurmonp. As I construe then what you are saying, 

i Ww i ly fee] you are innocent that he 
summarize, ould be that if you really ree reat a is 


settlement he can early. 


ia- ific i the biggest and richest rorest 
Mr. Koun. Georgia-Pacific 1s one of the he aN te anaes 


products company in the world, not only in a 
Folding Carton case, late in the day, there was & settlement wah 
Georgia-Pacific for $500,000 when other conspirators were paying $25 
million and $27 million because we, plaintiff’s counsel], were convinced 


we had no case or a very weak case against Georgia-Pacific. So that 
r failure of the 


fic was represented by the same 
Was that a sweetheart settle- 
e we were convinced by an ob- 


jective review of the eviclence that they were not guilty. : 

On the other hand, I just tried a case against Georgia-Pacific and 
Iam going totry to collect that $1 billion judgment I got against them 
because there, they were guilty. ; 

Senator THuronp. Let me ask you this. If vou were convinced 
Georgia-Pacific was not guilty, why didn’t you drop the case against 


litigation is considered. Georgia-Paci 
Mr. Kemp who testified here before. 


them instead of taking $500,000 of their money ¢ 


Mr. Koun. Because we weren’t convinced beyond a reasonable doubt. 
We do have fiduciary relationships and some of us felt that a jury 
would have found Georga-Pacific guilty on the doctrine, on the doc- 
trine of parallel action. Now that is a disputed doctrine in the law. We 
had no direct evidence that they participated in a conspiracy. It did 
seem to us that they were guilty of parallel action and parallel action, 
some courts have held, is enough. Some courts have held parallel 
action plus whatever that means, is enough. We felt that they couldn’t 
simply be let go because they weren’t that pure. Thev would probably 
have won the case. but vou don’t settle cases for nothing because some- 
body will probably beat you, any more than they settle for 100 cents 
on the dollar because probably we would beat them. 

Senator THtRMOND. I am sure vou feel though that the lawyer feels 
or should fee] that the case is brought and then, if there 1s not evidence 
to show guilt, that the lawver ought to frank]y dismiss the case and not 
try to hold somebody liable simply because they could be held lable 
for a judgment and made to pay a judgment. 

I am sure that you fee] that wav; don’t you? 

Mr. Konx. Well, I think so. Yes. and in some cases you do after vou 
have maintained a case for a while just drop the case and walk away 
from it. : 

J was in an antitrust. case in the milk industry. I didn’t start the case. 
I was brought into it halfway throuch, a case up in New England 
about 10 years ago. I looked at the facts and I dropped the case, al- 
though it was against a very solvent defendant because I was con- 
vinced there was no reasonable likelihood of success. 

So, we have al] been in situations of that kind. 

Senator Tourmonn. Thank you, Mr. Kohn. I have another enrare- 
ment. va 

Senator Mrerzenspavum. Thank you, Senator Thurmond. 
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_ Just a couple of brief questions. We are talking about the difficul- 
ties of Kress or Green Bay Packaging. Actually, Green Bay Packaging 
has been described as such a small company, Are you aware of the fact 
the company earned about $9 million after tax on $20 million of 
shareholders equity in 1977, so that the settlement of $5.5 million 
which was tax deductible really did not force the family that devel- 
oped the company to give it up. 

I suppose the other argument is they made the settlement because 
they were concerned with the greater exposure if they went to tral. 
But it really did not destroy the company in any way at all. 

Mr. Konn. I certainly agree with you, Senator. Senator Bayh and 
Senator Thurmond seemed to feel so strongly about this company, I 
didn’t want to challenge the sincerity of their feelings. But I did say 
I know of no company, including this one, which has ever been de- 
stroyed or ever been threatened with destruction as a result either of 
the litigation or the settlement. I agree with you 100 percent. A com- 
pany with $70 million and $7 million or $8 million a year is not, even 
in these days of hectic and frenzied financing, penniless. They should 
pay their proportionate part. 

j As I said, 1f they want to be part of the club, they have to pay the 
ues. 

[The prepared statement of Mr. Kohn follows:] 


PREPARED STATEMENT OF HakzoLtp BD. Koun 


The proposed amendment to S. 390. which amendment would provide for con- 
tribution and for the reduction in recoverable damages against one defendant 
where another defendant has settled, is extremely ill advised and should not be 
adopted. 

The proposed amendment would change substantive and procedural rules which 
have been in effect for almost a century, since the adoption of the antitrust laws, 
and which have worked extremely well during that period. It has always been 
understood that there is no right of contributionsbip on the part of one joint 
antitrust defendant against another. See, e.g., Goldlawr, Inc. v. Shubert, 276 F. 
2d 614 (3d Cir. 1960). 

This principle has encouraged the settlement of such litigation, a factor of 
major importance because of the complexity of antitrust litigation, and has been 
a factor in discouraging violations of the law because of the amount of the 
monetary risk entailed. 

Recently, the Court of Appeal; for the Eighth Circuit in Professional Beauty 
Supply, Inc. vy. National Beauty Supply, Inc., 1979-1 CCH Trade Cases § 62585 
(8th Cir, February 27, 1979), held that there should be a right of contribution. 
That case represented a very peculiar fact situation of Uttle or no general appli- 
cation. In essence, it appears that the principal defendant, who was primarily re 
sponsible for a monopoly violation, had conspired with the plaintiff to effect a 
release for a relatively modest monetary consideration because of otber mutual 
interests. The less guilty codefendant was then made the principal subject of the 
suit for damages, and the court thought there should be some equitadle contn- 
bution between the two defendants to adjust a patently inequitable and collusive 
situation. 

The situation in the ordinary price-fixing case, the most typical kind of section 
1 violation. and the violation of most immediate concern at the present time, is 
entirely different. The conspirators are all on a par and there is no monopoliza- 
tion claimed. 

Several courts have already recognized this distinction. For example, as ap 
penrs in exhibit A.a portion of the transcript in the pending Folding Carton Anti- 
trust Litigation, MDL 250, Judges Will and Robson, who are generally regarded 
as among the Jeading junsts in this field of litigation, both being on the board of 
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editors of the “Manual for Complex Litigation,” ainted pase their opinion, the 
eee e ee llar ditee tion’ pages Sipe icion in the Northern District of Texas tn the 
Corrugated Container Antitrust Litigation, MDL 310, held to the same Snap = 
fusing to permit claims among the defendants for contribution See exh : ne 

In a somewhat analogous situation, Judge Cahn in the Eastern District re 
Pennsylvania refused to permit the filing of such a claim on the ground that *t 
Was not timely, citing another decision of the Eighth Circuit, Jn ke Cessna Dia- 
tributorship Antitrust Litigation, 532 F. 2d. 64 (8th Cir. 1976). See exhibit C. 

The primary effect of such legislation establishing a right of contmbution, which 
has uniformly been rejected by the ablest Oourts, would be to deter settlement 
The most concrete evidence of this is the position taken by major defendants in the 
pending pnce- fixing litigation such as Fulding Carton Antilruat IAtigation - Cor- 
rugated Container Antitrust Idtigation; Eastern Sugar Antitrust Litigation, 
MDL 201A; and Fine Paper Antitrust Litigation, MDL 323. 

Those defendants who do not wish to settle and who have opposed strenuously 
the settlements by other defendants have filed cross-claims seeking contribution, 
and those who have settled or who want to settle have opposed such claims and 
are contending that there is no such right of contribution. It is particularly 
Significant that in some situations the same corporation which has an interest 
in settling one case, but not another, has followed this pattern, making conflicting 
positions in the two cases, and law firms which represent two different defendants 
in two different cases have been equally inconsistent. 

The second paragraph of the proposed amendment will likewise discourage 
settlement because no plaintiff will accept an amount from one defendant which 
would adversely affect his right to recover against the remaining defendants. 
At the present time, and again the system has worked extremely well for almost 
a century, the only deduction from the trebled judgment is the actual amount 
received from the settling defendants. There is no reason whatsoever why apr 
greater amount should be deducted or why treble the proportion should be de 
ducted, except to make life easier for those who contemplate violating the anti- 
trust laws. The only practical deterrent to violation, in view of the tremendous 
profits received by violators, is the treble damage liability. To weaken it at this 
time in any wavy would be a retrogressive measure which could bave the ap- 
proval only of the most predatory element of the business community. 

As the Courts have recognized, price fixing and related violations of the anti- 
trust laws are totally different from negligence cases and other litigation, as to 
which various states have enacted joint tort-feasor statutes. Those are not in- 
tentional injuries, the amounts involved are totally different, and the litigation 
is much less complex and is more routine. 

Accordingly, because the Proposed amendment would make violation of the 
antitrust laws more attractive would militate against the deterrent effect of 
the antitrust laws, and would discourage settlement of such litigation, your 
committee is respectfully urged not to approve the amendment. 
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Exuipit C-1 


[From the Wall Street Journal, Oct. 14, 1981] 


Britt THatT Woutp Cur Price-Fixers’ LiaBiLiry Stirs Up A LOBBYING War, CHARGES 
oF BAILOUT 


(By Robert E. Taylor) 


WASHINGTON.— With more than $2 billion riding on the outcome, participants in 
price-fixing lawsuits are turning congressional consideration of an obscure antitrust 
bill into a lobbyists’ free-for-all. 

At issue is a bill that would reduce the liability of some price-fixers in civil suits. 
Opponents brand it “the price-fixers’ relief act.” Supporters contend it is a needed 
reform of a long-standing abuse. 

The toughest question could affect hundreds of U.S. companies: whether to apply 
the proposed change to pending cases, rather than just to new ones. 

With the stakes so high, it isn’t surprising that some executives are pressing their 
case on Congress. What is surprising to veterans of lobbying wars here is how hard 
they are pressing. 

The list of lobbyists who have written or visited Senate Judiciary Committee 
members about the bill reads like a Who’s Who of former government officials. “I’ve 
never seen anything like it,” says Arthur Smyth, a vice president of Weyerhaeuser 
Co. who has lobbied in Congress for 11 years. 


RECOGNIZABLE NAMES 


Supporters of applying the bill to pending cases have included the last two Attor- 
neys General, Griffin Bell and Benjamin Civiletti; former Solicitor General Robert 
Bork; former Sen. Sam Ervin; one-time Deputy Treasury Secretary Charls Walker, 
and the law firm of New Deal adviser Thomas Corcoran. 

Opponents have included Stuart Eizenstat, President Carter’s top domestic advis- 
er; former Sen. Robert Griffin, constitutional scholar Charles Alan Wright and at- 
torneys from the firm of veteran lobbyist Thomas Boggs. 

“It’s neat to see these legends,” gushes a star-struck young staffer for Sen. Arlen 
Specter of Pennsylvania. Hardened older staffers are unmoved. Says one: “They're 
all being paid . . . and how do you match up a Bork against a Charles Alan 
Wright?” 

Corporate executives haven’t left all the work to hired guns. “You wouldn’t be- 
lieve the CEOs in the halls around here,” says a Senate staff member. One lawyer © 
complained that Mead Corp. Chairman James McSwiney had visited a single Sena- 
tor six times. Not so, says attorney Alan Wiseman, who represents Mead, with a 
grin. ‘“Maybe five.” 


A BIG STAKE 


Mead is fighting hardest, say attorneys involved in the lobbying, because it has 
probably the most at stake. 

In 1978, Mead was one of 14 companies indicted on criminal charges of fixing 
prices for cardboard containers. While the other companies didn’t contest the 
charges. Mead and Continental Group Inc. pleaded innocent and were acquitted in a 
jury trial. 

: But today, Mead stands to emerge as the fall guy. 

When civil suits followed the criminal cases, International Paper Co., one of the 
industry’s giants, quickly settled for $8.3 million. That set off a scramble in which 
dozens of other companies accused of conspiring to fix prices settled rather than 
face a growing potential liability. Only Mead refused to fold. 

But when Mead went to court in a civil suit, it lost. And though its overcharges 
totaled only about $15 million, attorneys say it could be ordered to pay customers 
who were price-fixing victims $750 million. ; 

Why so much? Because under law, Mead is fully responsible for about $350 mil- 
lion in overcharges by all conspirators. A judge could order it to pay triple that 
amount, minus payments from other defendants of $260 million to $320 million. 

The proposed Antitrust Contribution and Claim-Reduction Act would slash Mead’s 
likely liability to $45 million or less. It would accomplish this by reducing the total 
judgment by close to $1 billion in tripled overcharges attributable to settling defend- 


US F 
The bill also would allow any one company, if singled out in a price-fixing suit, to 
sue co-conspirators to force them to pay their share of the damage judgment. 
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Mr. Wiseman claims that current law often allows the most clearly guilty compa- 
nies to get off with the lightest penalty. Plaintiffs, he says, usually try first to, force 
those companies to settle. But each settlement dumps a larger portion of liability on 
the remaining defendants, raising both the pressure to capitulate and the price of a 
settlement. ins 

In the cardboard container case, International Paper settled for about $1 million 
for each 1 percent of the container market it commanded. Continental Group settled 
later and had to pay $6.5 million for each 1 percent of its market share. Today, only 
Mead is left, facing a potential liability of about $300 million for each 1 percent. 

‘Tt’s fundamentally unfair,” protests Mr. Wiseman, “for a company (Mead) with 
only 2.5 percent of a market to be responsible for 100 percent of the industry.” , 

Mr. Bork calls the present situation “intolerable.”’ Former Sen. Ervin claims it 
produces legal “bribery and blackmail,” with plaintiffs holding out the bribe of a 
cheap settlement against the blackmail of mounting risks. Some attorneys say they 
are afraid to “bet their company” on an unpredictable jury verdict. If this is an 
abuse that cries out for corrective legislation, Mr. Bork and others argue, the 
change should apply to pending cases as well as the new ones. 

But the opposing side, in equally righteous tones, attacks the bill as “outrageous 
on its face.” 

‘Price-fixers have turned to Congress to accomplish what they couldn’t accom- 
plish in the courts,” a group of these opponents charged recently. ‘‘There shouldn't 
be a bailout,’ says Lanty Smith, a lawyer for Burlington Industries Inc. 

“There’s nothing unfair about the current law,’ says William White, a lawyer for 
some 200,000 cardboard box buyers who are suing Mead. In a press conference, he 
compared price-fixers to convicted murderer Charles Manson, whose culpability in 
the killings of Sharon Tate and others wasn’t reduced by the fact that other defend- 
ants spilled most of the blood. 


THE HOT POTATO 


Leading the battle to block the “bailout” are lawyers for thousands of victims of 
price-fixing in cardboard-containers and plywood; plus Burlington Industries, which 
is suing Milliken & Co. over textile machinery, and several companies like Interna- 
tional Paper that fear their settlements of suits against them might be reopened if 
the bill is enacted and applied to pending cases. 

Opposite them is ranged a group led by Mead, Milliken and plywood defendants 
Georgia-Pacific Corp. and Weyerhaeuser. Milliken already is contesting a court 
order that it pay Burlington $21 million. Three plywood defendants lost a jury trial 
and face treble damages that could run as high as $1.2 billion, lawyers say. 

As the’ lobbying has heated up, the sparring has grown bitter. Opponents of the 
bill say its supporters have shown “a remarkable ability to twist the facts.’’ Burling- 
ton accuses Milliken of circulating “contrived and mendacious” information. A 
lawyer for supporters of the legal change has been chastised for sneaking into a 
press conference called by the other side. 

The fracas over pending cases is too hot for the Business Roundtable and the U.S. 
Chamber of Commerce. Both support the bill, but both duck the question of when to 
apply it. So does Justice Department antitrust chief William Baxter. 

Mead and its allies keep trying to force a compromise that would allay fears of 
former defendants that their settlements would be reopened if the bill was applied 
to existing cases. Some opponents have fired back with a statement that “between 
right and wrong, no compromise is possible.” 


ExuHIBit C-2 
[From the New York Times, Oct. 16, 1981] 


PRICE-FIXING Russ: TrminG Is THE KEY 


(By Robert D. Hershey, Jr.) 


WasHINGTON, October 15.—It’s just a one-sentence provision stuck on the 
Senate bill No. 995, a relatively obscure and broadly atanonted measure that ee 
change the way damages are assessed in corporate price-fixing cases. 

“This section,” it reads, “shall apply only to actions under section 4, 4A or 4C of 
this act commenced after the date of enactment of this section.” 

_These 25 words have touched off one of the fiercest battles that many Congres- 
sional staff members can remember, a billion-dollar struggle that has summoned 
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the best from the nation’s legal pantheon and thrown them into an extraordinary 
lobbying effort. 


QUESTION OF TIMING 


In essence, the battle is over whether new methods of assessing penalties for price 
fixing should apply to cases not yet completely settled. 

If pending cases are excluded, the Mead Corporation and four other companies 
that lost price-fixing decisions will probably be able to avoid paying hundreds of mil- 
lions of dollars in damages. 

On the other side are 200,000 businesses that bought corrugated boxes of plywood 
from the price fixers and who are seeking damage payments. These “victims” are 
joined by various conerns, led by the International Paper Company, that settled out 
of court for relatively small amounts and that fear their cases may be reopened and 
their liabilities increased. 

A House committee, where the price-fixing victims are almost certain winners, is 
to start hearings on a bill next Wednesday. But in the Senate, where the outcome is 
regarded as a tossup, there has been yet another in a series of delays, and the Judi- 
ciary Committee now expects not to take up the issue until sometime next month. 

The drama takes place all across the capital. 

Three lawyers star in a kleig-lighted news conference, other high-price practition- 
ers pace nervously in Capitol Hill anterooms and one lawyer pointedly suggests that 
his principal opponent stands personally to rake in $15 million from the proceed- 
ings. 

“No other issue has been so heavily lawyered,” says one weary Senate aide. “It 
seems some days that two or three guys have been hired for each Senator. It’s just 
been unbelievable.” 

The contest has already engaged at least two former Cabinet members, a former 
Solicitor General who is said to be in line for the Supreme Court, three former Sen- 
ators and several of the city’s premier trouble-shooting lobbyists. 


CARTER AIDES AS LOBBYISTS 


It even pits two pairs of top Carter Administration officials against each other— 
Griffin B. Bell and Benjamin R. Civiletti, both of whom served as Attorney General, 
versus Stuart E. Eizenstat, senior domestic policy adviser, and Richard Moe, chief of 
staff for former Vice President Walter F. Mondale. 

The lobbying effort has produced mountains of documents: ‘‘Every time somebody 
submits a 20-page paper, somebody else submits a 30-page paper,” complained one . 
Senate staff member, who now has a 16-inch pile. 

There has also been an almost overwhelming number of requests for face-to-face 
meetings. 

Among the somewhat unusual tools of persuasion used has been a “seminar” for 
House staff members arranged by Representative Billy Lee Evans, a Georgia Demo- 
crat who is a sponsor of the legislation. 

At this session Mead and its allies weighed in with Mr. Bell, former Solicitor Gen- 
eral Robert H. Bork and former Senator Birch Bayh. ‘(When you start using those 
names, they start making inroads,” a somewhat worried opponent of the provisions 
observed. 

Mr. Bayh, of course, has been talking with liberal Democrats and others with 
whom be once served, and Robert P. Griffin, a former Senator from Michigan, is 
said to have buttonholed fellow Republicans, including Senator Orrin G. Hatch of 
Utah, in behalf of International Paper. 

Mead also briefed a group of its plant managers and set them loose on Repre- 
sentatives and Senators from areas where its plants are situated Mr. Civiletti is said 
to have talked about the issue in Mead’s behalf with Representative Peter W. 
Rodino Jr., the New Jersey Democrat who heads the House Judiciary Committee. 

But Irving S. Shapiro, former chairman of the Du Pont Company, has dropped 
out. Early in the campaign, be represented Mead, but then Burlington Industries, a 
major Du Pont customer and a Mead opponent on this issue, let it be known that 
Mr. Shapiro’s activity was unwelcome. ! 

The main argument of Mead and the others found guilty of antitrust violations is 
that unless the exclusion applies to them, they, in effect, will suffer out of all pro- 
portion to their guilt. In fact, they say, it would be particularly unjust to exclude 
them from the protection of the new law since it was their own cases that exposed 
the deficiencies of the current law. The other side insists that Mead and its allies, 
having lost their cases, are now seeking a “bailout” by Congress. 
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Whatever the outcome, the issue has been eating up huge chunks of the legisla- 
tors’ time. Once, when consideration was delayed, a Senator was heard to complain: 
‘You mean we’ve got to have three more weeks of lobbying on this thing? 


ExuiBit C-3 


[From the Washington Post, October 1981] 
Lossyists’ SUPER BOWL 


(By Rowland Evans and Robert Novak) 


A prospective Supreme Court justice urging senators to support congressional 
bailout of corporations convicted by the courts as antitrust violators is part cf the 
fiercest lobbying battle being waged in backstage Washington, invisible to the out- 
side world. ‘ 

Former solicitor general Robert Bork, presumed to be President Reagan’s future 
Supreme Court choice, has buttonholed senators and their aides to help his clients 
out of trouble. He is not alone. Just about every high-priced lawyer and lobbyist in 
town is battling over billions of dollars in price-fixing damages. 

Members of the Senate Judiciary Committee are being bombarded by merciless 
lobbying pressure to make past malefactors eligible on a retroactive basis for a pro- 
posed new method of setting antitrust damages. 

This is the lobbyists’ Super Bowl. Former attorneys-general, senators and White 
House aides, plus cadres of the capital’s super-lobbyists, are involved. There are two 
kinds of Washington lawyers today: those getting rich on this legislation and those 
who wish they were. With more big names retained with each passing hour, nobody 
can count the millions in fees. 

Senators are swamped by telephone calls from chief executive officers back home 
and Washington representatives who in the past funneled campaign contributions 
from political action committees of the corporations now seeking relief. This is the 
Washington jungle, unregulated by an administration that refuses to take sides. 

The key company in the case is the Mead Corp., a Dayton, Ohio, paper products 
firm found guilty of price-fixing and facing a possible $750 million in treble dam- 
ages. Mead is joined by three plywood manufacturers—Georgia-Pacific, Weyer- 
haeuser and Willamette Industries—found guilty of price-fixing to the tune of $1.5 
billion in damages. The fifth firm is Milliken & Co., the textile manufacturer which 
lost a $21 million antitrust treble damage award to Burlington Industries. 

All five companies are pushing for a retroactive amendment to a Senate bill that 
would ease the liability for damages by future price-fixers. Since the retroactive 
amendment amounts to a congressional bailout for companies that refuse to settle 
out of court and instead lost in litigation, it was given little or no chance. 

That was before the unprecedented all-star talent appeared on the scene. The re- 
spected Griffin Bell, former attorney general and a federal appeals court judge 
before that, emerged as a lobbyist for Georgia-Pacific. So did former senator Birch 
Bayh. Super-lobbyist Charls E. Walker, a master Capitol Hill string-puller, entered 
the battle in Mead and Weyerhaeuser colors. Thomas (Tommy the Cork) Corcoran, 
the veteran wheeler-dealer, is handling Milliken. Mead recruited ex-Du Pont chief 
Irving Shapiro. 

But Bob Bork, renowned conservative theoretician and constitutional scholar, was 
the most decisive combatant as counsel for Georgia-Pacific and Milliken. Arguing 
his case in letters and telephone calls to senators and at meetings of business 
groups, he turned a hopeless cause into a possibility. When the administration let it 
be known that Bork will be nominated to the U.S. Court of Appeals for the District 
of Columbia, he eased up on his lobbying. But his work had been done. 

Plaintiffs and those defendants who settled out of court had been assured by their 
Washington offices that Congress never would enact a bailout. But the lobbyists for 
the five companies have succeeded in repeatedly postponing Senate Judiciary Com- 
mittee action on the bill while they gathered supporters for their amendment. 

Alarmed, the anti-amendment companies found their own all-stars. Super-lobbyist 
Tommy Boggs was retained by Burlington. International Paper Co., which had set- 
tled in the paper case along with 33 other companies while only Mead insisted on 
going to trial, hired former senator Robert Griffin. The other side counterattacked 
with more big names. Benjamin Civiletti, Bell’s successor as attorney general, has 


scheduled meetings with a key Judiciary Committee member to discuss the bill in 
behalf of an unnamed client. 
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The notion of a congressional bailout for a company which has been assessed 
severe anti-trust damages in court is considered so outlandish that William Baxter, 
assistant attorney general for antitrust, is presumed to be opposed. But he refused 
to talk to us, referring us to the Justice Department press office, which stated the 
government’s position: “Neutral.” 

Lawyers and lobbyists delighted with the rich harvest of fees confront senators 
who consider the unbearable pressure a bad dream. So these senators search for a 
compromise that would relieve the companies of part of their court-imposed dam- 
ages for violating the nation’s price-fixing laws. That is how Washington works 
when the super-lobbyists roll into action. 


ExHIBit D 


District Court’s OPINION IN BURLINGTON INDusTRIES, INC. v. DEERING MILLIKEN, 
INC. 


In the United States District Court for the District of South Carolina, Spartan- 
burg Division: Burlington Industries, Inc. and Madison Throwing Company, Inc., 
Plaintiffs, vs. Deering Milliken, Inc., Deering Milliken Research Corp., Moulinage et 
Retorderie; de Chavanoz, Ateliers Roannais, de Constructions Textiles, and Arct, 
Inc., Defendants; Consolidated Civil Action No. 71-306 and Civil Action Nos. 69- 
1096; 70-14, 71-94, and 71-95.. 


MEMORANDUM AND ORDER 


This action is now before the court on the motion of defendants filed December 7, 
1981 pursuant to Rule 60(b) F.R.Civ.P., for an order reducing the judgment order on 
damages filed herein on July 8, 1981, by excluding from that judgment order the 
amounts based on plaintiff's royalty payments to Leesona Corporation. Since the 
case is presently pending on appeal in the Court of Appeals for the Fourth Circuit 

_action on this motion can only be taken in this court in the event that the Court of 
Appeals honors this Court’s motion for a limited remand for this purpose. Such 
motion to which will be attached a copy of this memorandum and order and a pro- 
posed order amending the judgment order on damages will be filed in the Fourth 
Circuit forthwith. 

The question for decision involves the legal sufficiency of the defense of claim re- 
duction interposed by defendants in connection with the trial of the damages issue 
before this court in late 1980. Briefly, the defense was based on the admitted fact 
that a very substantial portion of the damages sought to be recovered by plaintiffs 
in this antitrust action related to royalties paid by plaintiffs to Leesona Corporation, 
previously found to have been a co-conspirator with defendants but not sued in this 
action. Prior to trial plaintiffs had settled their claim against Leesona for a sum far 
less than the amount of royalties which they had paid Leesona, and defendants in 
this action sought to have excluded from plaintiffs’ recovery the entire amount of 
royalties paid Leesona rather than the much lesser figure which plaintiffs had ac- 
cepted in settlement of their Leesona claim. 

On two occasions this court has expressed in orders its inclination to rule with 
defendants on this question, stating in its order of August 4, 1980 allowing defend- 
ants’ motion to amend to assert the affirmative defense of claim reduction that “the 
court has carefully considered the very cogent arguments of able counsel from plain- 
tiffs and defendants on the intriguing question as to whether concepts of contribu- 
tion and claim reduction should now be recognized in antitrust litigation, and while 
the court is fully cognizant of the uncertainty of the state of the law on these sub- 
jects at this time, it has found appealing the logic of the defendants’ position here 
when considered in the light of the peculiar facts of this case and has therefore con- 
cluded that defendants’ motion of April 1, 1980 to state the additional affirmative 
defense of claim reduction as annexed to the motion should be and the same is 
hereby allowed.” And as Footnote 9 in the court’s memorandum of decision filed 
June 15, 1981 that “Since the defense of claim reduction has now been foreclosed by 
Texas Industries, any discussion of the pros and cons of the defense in the antitrust 
context would be academic. However, the court was very favorably impressed with 
the eminent fairness of the result it would achieve and was prepared to adopt sub- 
stantially the proposed findings and conclusions of the defendants on this subject, F 
1000—F 1010 and C 1000—C 1017, inclusive, prior to the decision in Texas Indus- 
tries.”’ [Texas Industries, Inc. v. Radcliff Materials, Inc., —U.S. ———, 101 S.Ct. 


2061 (1981)]. 
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The view that the defense of claim reduction was foreclosed by the Supreme 
Court’s decision in Texas Industries was shared initially by counsel for defendants 
in this action as expressed in counsel’s letter to the court dated May 28, 1981 in 
which it was stated that “Although the facts in Texas Industries differ from those 
here—the case did not involve a settlement between the plaintiff and an alleged co- 
conspirator let alone a settlement for a fraction of the plaintiff's total claims. We 
cannot responsibly characterize these differences as material. We acknowledge that 
the Supreme Court’s rejection of a judicially crafted rule of contribution significant- 
ly undermines the legal, although not the equitable, foundation for our claim reduc- 
tion defense.” : 

In support of their motion now before this court which in effect asks that the 
question of claim reduction be reopened the defendants now contend that they and 
the court were mistaken and that notwithstanding the holding in Texas Industries 
that a cause of action for contribution among antitrust co-conspirators will rot be 
judicially created, the defense of claim reduction remains viable and should be rec- 
ognized and applied in the exercise of the court’s undoubted jurisdiction to fashion 
remedies in antitrust litigation. In support of their position defendants cite portions 
of colloquies between Justices of the Supreme Court and counsel during the course 
of argument on Texas Industries and certain language of the Fifth Circuit in the 
case of In Re Corrugated Container Antitrust Litigation, ——— F.2d——-—(October 
29e 981)! 

The present motion of the defendants has been vigorously opposed by plaintiffs, 
but it would serve no useful purpose to restate the arguments pro and con which 
have been advanced in support of the respective positions of the parties. Suffice it to 
say that while the issue is by no means free of doubt, the court remains of the opin- 
ion previously expressed on several occasions that this is an appropriate case for the 
application of the claim reduction defense, and being now persuaded that the issue 
has not been foreclosed by Texas Industries, in the event of remand the court is pre- 
pared to enter an amended judgment order as per copy attached excluding from re- 
covery by plaintiffs all damages based on royalties paid by them to Leesona Corpo- 
ration for which they accepted in compromise settlement the sum of $789,638.82. 
Authority for this action is found in Rule 60(b)(6), F.R.Civ.P. Harmam v. Pauley, et 
al., ——— F.2d ——— (4th Cir:, January 19, 1982). 

“F. R. Civ P. 60(b)(6) allows a district court to vacate its own final judgment ‘for 
any other reason obviously justifying relief from the operation of the judgment.’ The 
rule gives the court such authority to accomplish justice and leaves such determina- 
tions to its discretion. We must affirm the district court, therefore, unless we find 
that the court abused its discretion. See C. Wright and A. Miller, Federal Practice 
and Procedure § 2864 (1978).” Id., p. 4 of Slip Opinion. 

This February 10, 1982. 

F. T. DupREE, Jr., 
U.S. District Judge. 


PROPOSED ORDER 


These consolidated actions having come upon limited remand from the United 
States Court of Appeals for the Fourth Circuit, and the Court having considered the 
defendants’ Motion for an Order Reducing the Judgment Order On Damages and 
the briefs of counsel thereon, and, based on applicable law, and the reasons set forth 
in the defendants’ Memorandum in support of the Motion, the Court having con- 
cluded that, pursuant to Rules 60(b) of the Federal Rules of Civil Procedure, grounds 
exist to amend Judgment Order On Damages, previously entered in these cases on 
July 8th, 1981, and having further concluded the damages awarded therein must be 
reduced to eliminate damages based on royalty payments made by plaintiffs to Lee- 
sona Corporation, it is hereby ordered, decreed and adjudged. 

1. That Paragraphs 9 and 10 of the Judgment Order On Damages entered in 
these cases on July 18, 1981, are hereby vacated. 

2. That plaintiff Burlington Industries, Inc. shall have and is hereby granted judg- 
ment against defendants Milliken and Company, Milliken Research Corporation 
Chavanoz, S.A., ASA, S.A., and ARCT, Inc., jointly and severally in the sum of seven 
million one hundred thousand eight hundred seven and 61/100 ($7,100,807.61) dol- 
be: bse papal ere from July 8, 1981. 

3. That plaintiff Burlington Industries shall have and is hereby granted ju 
against defendants Milliken And Company and Milliken Receerth Saat 
jointly and severally in the sum of three hundred sixty-one thousand four hundred 
four and 06/100 ($361,401.06) dollars, with interest thereon from July 8, 1981. 
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This the ——— day of ———, 1982. 
FRANKLIN T. DUPREE, Jr., 
Chief, U.S. District Court Judge. 


TESTIMONY OF JAMES F. RILL, ESQ., COLLIER, SHANNON, RILL & 
SCOTT, ON BEHALF OF THE ANTITRUST TASK FORCE, BUSI- 
NESS ROUNDTABLE 


Mr. Ritt. My name is James Rill. I am an attorney with the 
Washington firm of Collier, Shannon, Rill & Scott and am appear- 
ing today on behalf of the antitrust task force of the Business 
Roundtable. 

The Business Roundtable is an association of some 200 chief ex- 
ecutives in American industry which is designed to express posi- 
tions on public policy including antitrust policy. The Roundtable is 
committed to the free enterprise system, as protected by the anti- 
trust laws, and supports the fair and vigorous enforcement of those 
statutes. The Roundtable also favors the enactment of legislation 
which would establish a right of contribution among antitrust de- 
fendants, where liability has been found to exist. 

The Roundtable’s position is expressed in a filing made with this 
committee in November 1981. I will not go into the basic rationale 
that underlay the Roundtable’s position at that time and which 
continues to be the Roundtable’s position now. 

My purpose in appearing today is to express the support of the 
antitrust task force for an expansion of contribution legislation 
- such that it would be applicable at least to all horizontal conspir- 
acies resulting in judgments under the antitrust laws; not only to 
horizontal price-fixing agreements which are dealt with in the cur- 
rently pending legislation. 

In other words, we agree in principle with the views expressed by 
Assistant Attorney General Baxter that expansion of the legisla- 
tion to make it more broadly applicable, at least in the area of 
horizontal agreements, is proper and appropriate in the interest of 
fairness and equity. 

This is a real practical matter; it is not an academic matter. 
There are a wide variety of horizontal cases which arise under the 
antitrust laws to which the principle of contribution and the princi- 
ple of claim reduction would be appropriately and fairly applicable 
beyond those which arise in a price-fixing context. 

Some concern has been raised that an expansion of the legisla- 
tion to include offenses other than horizontal price-fixing agree- 
ments would raise practical problems in connection with the man- 
agement of the underlying antitrust litigation and the manage- 
ment of the subsequent contribution claim. We agree with the As- 
sistant Attorney General that the contribution claim adjudication 
should follow upon the trial of the antitrust suit. 

In our opinion, there is a formulation which can be developed 
and which we have undertaken to develop which would simplify 
the process and reach toward the goal expressed by Assistant At- 
torney General Baxter that there be, at least in as many cases as 
possible, an objective test that would permit a reasonably certain 
result as to the allocation of contribution and claim reduction 
shares. Such a formula would result in the minimal difficulty and 
complexity in the subsequent adjudication of those shares. 
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The notion, Mr. Chairman, of broadening contribution claims 
beyond horizontal price fixing cases is not a new one. The Senate 
Judiciary Committee in its 1979 report on the legislation explained 
that nothing contained in the action by the committee which was 
limited to horizontal price fixing should limit the judiciary’s ability 
to fashion appropriate contribution rules in appropriate cases. 

The same position was asserted by the chamber of commerce and 
by the Business Roundtable in May 1981. And the American Bar 
Association’s antitrust section in 1980 also presented a proposal to 
Congress which had a broader-than-horizontal-price-fixing applica- 
tion for contribution and claim reduction. 

Of course, the possibility of the Judiciary’s fashioning any kind 
of contribution right in antitrust cases was wiped out by the Su- 
preme Court’s decision last term in the Texas Industries case. Mr. 
Kohn cited the decision of the district court in South Carolina rela- 
tive to claim reduction. That is obviously a matter appropriately 
that is gotten into in the question period, but so far as contribution 
claims were concerned, the judicial discretion in that area was 
wiped out by the Supreme Court’s Texas Industries decision. 

In our opinion, the presently pending legislation can be modified 
without great difficulty so that the principle of market shares in 
the market affected by the conspiracy as a result of which the dam- 
ages are awarded can be made applicable to all horizontal agree- 
ments found to be in violation of the antitrust laws. Contribution 
would be measured by an analysis of each conspirator’s share of 
the affected market. 

This is an appropriate measure since the conspirator in a hori- 
zontal case such as, say, a boycott case or an industry code case, is 
attempting to do nothing more than to protect or enhance his posi- 
tion in an often readily defineable market. 

We recognize that this formulation will not be free of complexity. 
We have neither Attorney General Baxter’s perfect fact-finding 
machine nor any other simplistic solutions. 

All that we are trying to do here is move toward the adoption of 
a more precise formula to respond to the objections voiced by some 
that a calculation based on relative responsibility or relative bene- 
fit would impede the effective management of litigation and would 
cause disruption and be an improper impediment to the proper de- 
fense of an antitrust case. 

Covered by our proposal would be a wide variety of cases includ- 
ing classic group boycotts, division of customers or territories, un- 
reasonable industry standards or industry codes of self-regulation 
which have a preclusionary effect on business entities, and similar 
collusive activities engaged in by competitors. 

Some of these practices, in fact, most of these practices, are eval- 
uated under a rule of reason test and not a per se test, thus mili- 
tating further, in the interest of fairness, their coverage under a 
contribution and claim reduction statute. 

I am prepared to cite specific cases to which the revised contribu- 
tion formula which we propose would be applicable. I would invite 
any questions in that connection. 

I would just like to take a minute to discuss the application of 
contribution and claim reduction to vertical conspiracies. Assistant 
Attorney General Baxter voiced the opinion that contribution and 
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claim reduction should be made applicable in vertical conspiracy 
cases. If that is the wish of the committee, it seems quite clear that 
a simple horizontal market calculus would not suffice to provide a 
relatively practicable solution to that type of situation. 

_On the other hand, we propose that there is a solution to that 
situation which would not rely solely on what could be subjective 
standards of relative responsibility or relative benefit. That solu- 
tion would result from looking at the sales of each conspirator at 
each functional level of the vertical conspiracy, dividing the func- 
tional levels evenly, which I concede has an arbitrariness about it, 
and within each functional level, dividing each conspirator’s sales 
according to their relative magnitude in the affected market. It 
would have the advantage of practicality. 

There may be cases in which such a formulation would work an 
unjust result. In those cases, it may be well appropriate, should the 
mathematical formulation not work, to restore some kind of discre- 
tion in the court to apply a principle of relative responsibility or of 
relative benefit. 

My time has expired. I especially appreciate the opportunity to 
present the views of the antitrust task force of the Roundtable to 
this committee and urge expansion of the pending legislation to 
cover more than horizontal price-fixing cases. 

Mr. Epwarps. Thank you, Mr. Rill. 

[The statement of James F. Rill follows:] 


PREPARED STATEMENT OF JAMES F. RILL 


Mr. Chairman, my name is James F. Rill and I am a partner in the Washington, 
law firm of Collier, Shannon, Rill & Scott. I am a member of the Council of the 
American Bar Association’s Section of Antitrust Laws and have spent much of my 
professional life on antitrust matters. I have been asked to appear before you to 
share my views and the views of the Antitrust Task Force of the Business Roundta-. 
ble (the Roundtable’), ! concerning contribution legislation generally and specifical- 
ly H.R. 1242 and H.R. 4072 pending before this Subcommittee. 

The Business Roundtable is an association of nearly 200 chief executive officers of 
major American companies. The Roundtable’s purpose is to examine public issues 
that affect the economy and to develop and present positions that reflect sound eco- 
nomic and social principles. It is committed to the free enterprise system which is 
protected by the antitrust laws and supports the fair and equitable enforcement of 
these laws. The Roundtable has a number of task forces which deal with various 
areas of substantive concerns and the Antitrust Task Force is the group that is di- 
rectly involved with the contribution issue. 

The Business Roundtable submitted a Statement to this Subcommittee on Novem- 
ber 16, 1981 setting forth the reasons why it strongly supports the substantive provi- 
sions of H.R. 1242. The Roundtable continues this strong support and I do not 
intend to repeat the analysis contained in the Roundtable’s November 16, 1981 
Statement. 

Assistant Attorney General Wiiliam Baxter has recently proposed that contribu- 
tion legislation be applicable to all agreements in violation of the antitrust laws. 
The Roundtable supports Assistant Attorney General Baxter’s proposal to expand 
the scope of the contribution legislation. The Roundtable further believes that con- 
tribution legislation based on market share in the affected market should include 
all horizontal agreements in violation of the antitrust laws, not just those involving 
horizontal price-fixing agreements. a 

As currently written, H.R. 1242 and H.R. 4072 limit the application of contribu- 
tion to horizontal price-fixing agreements. These bills allocate contribution shares 
according to the damages attributable to each conspirator’s sales or purchases of 
goods or services. Essentially, H.R. 1242 and H.R. 4072 allocate contribution shares 


1 This statement has not been reviewed by the Antitrust Task Force. I believe, however, that 
it accurately reflects the views of its members. 
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according to each conspirator’s share of the affected market, in which the affected 
market is the plaintiff's sales to or purchases from the conspirators. The Roundtable 
supports the use of market shares to allocate contribution. Market shares is an ap- 
propriate and workable means of allocating contribution shares for all antitrust vio- 
lations that involve horizontal agreements among conpetitors, not just horizontal 
price-fixing agreements. . : 

The concept that contribution and claim reduction should be applicable to a 
broader range of cases than those involving horizontal price-fixing was recognize 
when the Senate Judiciary Committee considered contribution legislation in 1979. 
The Committee is reporting favorably on S. 1468, the predecessor to S. 995, empha- 
sized: : 

“The committee has no intention of precluding the courts from developing contri- 
bution in non-price-fixing cases where cases-by-case Judicial flexibility is required 
and appropriate; and the committee feels that the courts will have ample authority 
to do so in the same manner as they forged contribution rules in securities cases 
under those sections of the securities laws where Congress made no specific provi- 
sion therefor.” . 

At that time, many groups, including the Chamber of Commerce of the United 
States * and the American Bar Association Section of Antitrust Laws,* believed that 
the earlier legislation (S. 1468) should be modified to state explicitly that contribu- 
tion principles were applicable in non-price-fixing cases. In a Statement submitted 
to the Senate Judiciary Committee on May 15, 1981, the Business Roundtable ex- 
pressed the views that either the legislative history or the text of the legislation 
should explicitly state that the courts would be free to develop and apply contribu- 
tion principles in cases other than those involving horizontal price-fixing.* This view 
was also presented by Robert D. Joffe, Chairman, Committee on Trade Regulation, 
Association of the Bar of the City of New York in testimony before the Senate Judi- 
ciary Committee on April 22, 1981. The subsequent United States Supreme Court 
decision in Texas Industries, Inc. v. Ratcliff Materials, Inc., 451 U.S. 630 (1981), 
eliminated the possibility that the courts would fashion contribution remedies in 
antitrust actions without explicit legislative action. 

The considerations of fundamental fairness that support passage of contribution 
legislation in horizontal price-fixing cases are at least as applicable to other anti- 
trust cases which involve horizontal agreements in violation of the antitrust laws. 
See, Hydrolevel Corp. v. The American Society of Mechanical Engineers, Inc., 635 F. 
2d 118 (2d Cir. 1980), cert. denied, 49 U.S.L.W. 3928 (1981) (No. 81-1765). Assistant 
Attorney General Baxter has submitted proposed legislation that would apply con- 
tribution principles to all antitrust cases. Other witnesses appearing before this Sub- 
committee and the Senate Judiciary Committee have testified concerning the impor- 
tance of modifying the legislation to cover all antitrust cases.° Moreover, in addition 
to organizations such as the Chamber of Commerce of the United States and the 
American Bar Association Section of Antitrust Laws, The Association of American 
Railroads has submitted a letter to this Subcommittee stating that the railroad in- 
dustry favors broadening the scope of contribution legislation.* 

The Roundtable believes that the proposed legislation can be modified without 
great difficulty to apply to all horizontal agreements in violation of the antitrust 
laws. Allocation in the horizontal price-fixing case would be done according to each 
conspirator’s share of sales to or purchase from the plaintiff and in other horizontal 
cases according to each conspirator’s share of the affected market. Therefore, in 
both instances, contribution would be determined by an analysis of the conspirator’s 


2S. Rept. 96-425, 96th Cong., Ist sess., p. 2 (1979). 

* Letter from Hilton Davis, vice president, Legislative action, to The Honorabie Edward M. 
Kennedy, chairman, Committee on Judiciary, dated July 25, 1979. 

*“The Section strongly endorses the general objectives of S. 1468. For reasons more fully de- 
scribed in Part IV of. this report, however, we would substantially modify S. 1468 to achieve 
further objectives. First, we do not believe that contribution should be limited to price-fixing 
cases. Judicial relief in numberous other types of antitrust cases may be equally applicable and 
contribution should be available in those other cases as well.” Report to the Section on Proposed 
Amendment of the Clayton Act to Permit Contribution in Damage Actions, 49 Antitrust L.J 
291, 292 (1980). ys 

5 See statement of the Business Roundtable on 8S. 995 submitted to the C i i- 
ciary, ee Senate, May 15, 1981. Ao ae on eee 

6 E.g., former district judge and Deputy Attorney General Charles Renfrew and Denni - 
gieys who addressed this subcommittee on Oct. 21, 1981, supported a broadening of ee 
ion. 

7 Letter from William H. Dempsey, president and chief executive officer of the Associati f 
American Railroads to The Honorable Peter W. Rodino, chai i menace 
and Commercial Law, dated Nov. 6, 1981. anh RESOLD eens ENG Poles 
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share of the affected market. This is an appropriate measure since the conspirator 
ina horizontal non-price-fixing case, such as a group boycott or market division, 
benefits by either maintaining or enhancing his market position. H.R. 1242 and 
H.R. 4072 can be amended to include all horizontal agreements that violate the anti- 
trust laws without necessitating a unique or complicated formula for allocating con- 
tribution shares. 

The Roundtable recognizes that the sales or market share calculations may in- 

volve some complications. There may be disputes over the product market definition 
that is appropriate or there may be disputes over the periods of time during which 
various defendants have participated in a horizontal arrangement. But, there is no 
reason to suppose that this calculation will be any more difficult in non-price hori- 
zontal cases than in horizontal price-fixing cases and, in any event, the sales or 
market share formula will be a great deal easier to administer than any other con- 
cept of relative faults. 
_ The Roundtable supports a specific formula, based on market shares, for allocat- 
ing contribution shares. The principal problem with using a “relative responsibility” 
test to determine contribution, as has been suggested by the Antitrust Section of the 
American Bar Association, is that it may not provide the courts with clear stand- 
ards on which to base allocation decisions. This approach may cause a relitigation of 
the antitrust case following its conclusion to assign relative fault, the prospect of 
which might interfere with the orderly conduct of the antitrust litigation itself. In 
addition, a “relative responsibility” standard may not provide sufficient predictabil- 
ity for the plaintiffs, so as to discourage justifiable settlements. While the courts 
and the parties may be able to manage these problems satisfactorily, a more definite 
approach is certainly preferable and is available when the antitrust violation in- 
volves horizontal agreements. 

The expansion proposed by the Roundtable to include all horizontal agreements 
balances the fundamental forces calling for the broadest application of contribution 
and claim reduction rights, with the practical necessity of developing a workable 
formula for allocating contribution and claim reduction. This proposal would make 

_ contribution and claim reduction applicable to a variety of cases, in addition to hori- 
zontal price-fixing conspiracies. Practices covered, assuming their unlawfulness, 
would include “classic” group boycotts by which competitors have conspired to elim- 
inate another competitor; * division of customers or territories among competitors; ° 
unreasonable industry standards and other industry self-regulation codes having a 
preclusionary effect on a business entity; '° and similar collusive activities by com- 
petitors.!' Some of these practices are judged under a rule of reason analysis and 
often involve a number of defendants, including many small firms. Since the impact 
of the conduct is felt in the market where the agreement is formulated, it is appro- 
priate to allocate contribution shares and determine claim reduction on the basis of 
each defendant’s share of the affected market. 

To illustrate the application of the Roundtable’s proposal, consider the facts in 
Silver v. New York Stock Exchange, 373 U.S. 341 (1963), in which a group of stock 
brokers, in combination with one another, refused to deal with another broker, the 
plaintiff. This boycott effectively eliminated the plaintiff as a competitor. The plain- 
tiff was injured by the loss of business and the stock brokers were benefited by the 
elimination of the plaintiff because they did not lose any share of their business to 
the plaintiff. Allocating contribution shares according to each conspirator’s share of 
the market is both a workable, definitive means of allocation and is just in that it 
essentially reflects the benefits each conspirator obtained from the illegal collective 
activity. 

The Traits proposal is also applicable to other types of horizontal agree- 
ments in violation of the antitrust laws. For example, if competitors conspired to 
divide the market place, by agreeing to sell their products only in its specified terri- 
tory, contribution based on market share would be appropriate. The aim of such an 
agreement, like a price-fixing agreement, is to eliminate competition. The market 
share of each conspirator can be calculated and used to allocate contribution. Simi- 


8 E.g., Fashion Originators’ Guild of America v. FTC, 312 U.S. 457 (1941); Eastern States Retail 
Lumber Dealers’ Association v. United States, 234 U.S. 600 (1914). 

9FE.g., Timken Roller Bearing Co. v. United States, 341 U.S. 593 (1951), Ohio-Sealey Mattress 
Mfg., Co. v. Sealy Inc., 585 F.2d 821 (7th Cir. 1978), cert. denied, 440 U.S. 930 (1979). 

10 B.g., Radiant Burners Inc. v. Peoples Gas Light & Coke Co., 364 U.S. 656 (1961); Structural 
Laminates, Inc. v. Douglas Fir Plywood Association, 261 F. Supp. 154 (D. Or. 1966), aff'd, 399 
F.2d 155 (9th Cir. 1968), cert. denied, 393 U.S. 1024 (1969). : 

1 B.g., George R. Whitten Jr., Inc. v. Paddock Pool Builders, 508 F.2d 547 (1st Cir. 1974), cert. 
denied, 421 U.S. 1004 (1975) (holds that unfair methods of competition were in violation of the 


antitrust laws). 
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larly, if competitors conspired, as they did in Radiant Burners, Inc. v. Peoples Gas 
Light & Coke Co., 364 U.S. 656 (1961), to establish product standards that discrimi- 
nated against and thereby eliminated a competitor, all the conspirators would have 
benefited by maintaining or obtaining market share. Allocating contribution accord- 
ing to the conspirator’s share of the market would again be a fair method of allocat- 
ing damages. 


VERTICAL AGREEMENTS 


Vertical agreements in violation of the antitrust laws present special problems be- 
cause of the many conceivable permutations and combinations that can arise under 
various antitrust theories. The case of Albrecht v. Herald Co., 390 U.S. 148 (1968), 
offers a good example. In Albrecht, a newspaper carrier sued a newspaper publish- 
ing company alleging that the publishing company had violated the antitrust laws 
by conspiring to drive the carrier out of business. The newspaper had hired another 
carrier to solicit subscribers away from the plaintiff-carrier as a means of forcing 
the plaintiff-carrier to charge no more than the maximum retail price advertised by 
the newspaper. The Supreme Court, in ruling that the newspaper had violated the 
antitrust laws, held that the newspaper and the carrier it hired constituted a combi- 
nation within the meaning of the antitrust laws. 


Mr. Epwarps. Before introducing Mr. Taylor, I note that at our 
last hearing one of the witnesses was A. Stephens Clay. Mr. Clay 
was involved with a drafting of the ABA Antitrust Section’s minor- 
ity report which opposed contribution. Mr. Taylor worked on the 
majority report; is that correct? 


TESTIMONY OF ROBERT P. TAYLOR, ESQ., PILLSBURY, MADISON 
& SUTRO 


Mr. Tayior. That is correct. I previously supplied to the commit- 
tee, through Mr. Cuneo, copies of the ABA Antitrust Section report 
and legislative proposal. I respectfully request that they be marked 
as part of the record of this proceeding. 

a Without objection, they will be made a part of the 
record. 

[ABA Antitrust Section report follows:] 


AMERICAN BAR ASSOCIATION REPORT OF THE SECTION OF ANTITRUST LAW WITH 
LEGISLATIVE RECOMMENDATION 


This report, with a legislative recommendation, was approved (as modified) by the 
Council of the Section of Antitrust Law in a regular meeting on August 17, 1979, 
held at Keystone, Colorado. The report and recommendation reflect only the views 
of the Section, and do not purport to be those of the American Bar Association or its 
House of Delegates. 


RECOMMENDATIONS 


Be it resolved that the Section of Antitrust Law supports an amendment of the 
Clayton Act (15 U.S.C. § 12, et seq.) which would permit contribution among joint 
tortfeasors in damage actions brought thereunder, provide that the basis for such 
contribution claims be the relative responsibility of each tortfeasor for the damages 
recoverable by plaintiff, provide that contribution shall not be available by or 
against one who has settled pursuant to an agreement with the plaintiff, provide 
that any damage award recoverable by a plaintiff shall be reduced by the amount 
for which the settling defendants would have been responsible for contribution, and 
establish time periods within which contribution claims can be asserted. 

Be it resolved, further, that the Chairman of the Section of Antitrust Law or his 
designees be authorized to appear before the appropriate committees of Congress 
and elsewhere, to communicate the Section’s views with respect to the subject of 
contribution among joint tortfeasors in antitrust actions. 
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I. INTRODUCTION 


At the 1979 Spring Meeting of the Antitrust Section, a task force was appointed 
from the members of the Civil Practice and Procedure Committee to consider 
whether a right of contribution should exist among antitrust defendants and wheth- 
er the matter should be addressed by legislation. To assure broad consideration of 
the relevant concerns and trade-offs, members of the task force were asked to 
answer a questionnaire directed both to legal issues and practical considerations 
that would arise under a rule favoring contribution. A copy of the task force ques- 
tionnaire is attached. 

On August 14, 1979, the task force submitted its report to the Council of the Anti- 
trust Section (the “Section’”’), A majority of the task force concluded that legislation 
recognizing a right of contribution should be adopted. A minority of the task force 
argued to the contrary. In this report with legislative recommendation, the Section 
adopts the view of the majority favoring contribution. The task force minority 
report is also attached. 

In May, 1979, shortly after the appointment of the task force, an amendment to 
Senate Bill S. 390 was offered by United States Senator Birch Bayh. The amend- 
ment would have provided for contribution only in price fixing cases. The officers of 
the Section Council decided not to take a position on the Bayh Amendment to S. 
390,1 but requested instead that the task force consider the matter. An alternative 
legislative proposal which would provide for contribution in all antitrust cases 
where appropriate is presented in Part III of this report. 

Senator Bayh withdrew his amendment and it thus did not become part of S. 390. 
On July 9, 1979, however, Senator Bayh introduced Senate Bill S. 1468, a separate 
bill, again seeking to establish contribution in price fixing cases alone. A copy of 
Senate Bill S. 1468 is attached to this report. The Section strongly endorses the gen- 
eral objectives of S. 1468. For reasons more fully described in Part IV of this report, 
however, we would substantially modify S. 1468 to achieve further objectives. First, 
we do not believe that contribution should be limited to price fixing cases. Judicial 
relief in numerous other types of antitrust cases may be equally appropriate and 
-contribution should be available in those other cases as well. Second, we believe 
that the basis set out in S. 1468 for measuring contribution, “the damages attributa- 
ble to [defendants’] sales or purchases,” while generally appropriate for horizontal 
price fixing cases, may not be the most appropriate basis for contribution in the 
broader array of cases which we believe should be covered. Finally, we would pro- 
vide a cut-off date after which contribution claims would be barred. S. 1468 is silent 
in this respect, and appears to permit such claims long after judgment. We think 
that would be unnecessarily costly of judicial and private resources. 

The suggested broadening of S. 1468 might have been attempted by means of pro- 
posed amendments to S. 1468. However, because that bill is already out of commit- 
tee, and because the Section suggests an extensive increase in the scope of S. 1468, 
we have chosen instead to propose a draft of a bill which we believe illustrates how 
the goals of our proposal could be met. Of course, it is the objectives of our proposal 
that are important, and the precise words and phrases of the bill might warrant 
adaptation in light of subsequent comments and developments. Moreover, our legis- 
lative proposal can readily be re-cast as an amendment to S. 1468 should that 
become desirable. 


‘Il. GENERAL DISCUSSION OF CONTRIBUTION 


The Section favors contribution on the basis of fundamental fairness. The absence 
of such a rule subjects each defendant in every antitrust case predicated upon joint 
conduct to the possibility of being required to pay the entirety of a judgment, with- 
out recourse, while others escape without any penalty whatever. Justice requires 
some distribution of the impact of a judgment. As the Supreme Court recently ex- 

lained: 
. “[A] more equal distribution of justice can best be achieved by ameliorating the 
common law rule against contribution which permits a plaintiff to force one of two 
wrongdoers to bear the entire loss, though the other may have been equally or more 
to blame” (Cooper Stevedoring Co., Inc. v. Fritz Kopke, Inc., 417 U.S. 106, 111 (1974). 

While there exists in any proceeding a manifest unfairness in exposing parties to 
substantial liability whimsically imposed, the result of such exposure in large na- 
tional class action litigation has been overwhelming. Small and regional defendants, 


1 Senate bill S. 390, entitled the “Antitrust Improvements Act of 1979,” dealt with a variety of 
procedural aspects of antitrust cases. Before the Bayh amendment was offered, the section en- 
dorsed parts of S. 390 and opposed other parts. 
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maintaining total innocence of wrongdoing and a desire for a trial on the merits, 
have been confronted with the risk of massive liability based on the national sales 
of larger defendants. Many such defendants have, as a practical matter, been forced 
to settle without regard to liability or damage caused. Far from being a hypothetical 
scenario, as suggested by the task force minority report, the testimony presented in 
connection with the Bayh Amendment to S. 390 demonstrated that this is a very 
real problem faced by many companies. rer ' 

The clear trend of the law has been toward the broader availability of contribu- 
tion. The rule that no contribution is allowed among joint tortfeasors, an outgrowth 
of the early English case of Merryweather v. Nixan, 8 Term. Rep. 186, 101 Eng. Rep. 
1337 (K.B. 1799), has now been rejected in its jurisdiction of origin, see The Law 
Reform (Married Women and Tortfeasors) Act, 25 and 26 Geo. 5 c.30 (1935), and in a 
large majority of American jurisdictions, see generally Zapico v. Bucyrus-Erie Co; 
579 F.2d 714, 718 (2d Cir. 1978) (Friendly, J.). In cases other than antitrust cases, the 
federal courts increasingly have rejected a “no-contribution” rule. See, e.g., Heizer 
Corp. v. Ross, No. 78-2349 (7th Cir., decided July 10, 1979); Kohr v. Allegheny Alr- 
lines, Inc., 504 F.2d 400 (7th Cir. 1974) cert. denied, (1975) 421 U.S. 978; Gomes Vv. 
Brodhurst, 394 F.2d 465 (3d Cir. 1968); Knell v. Feltman, 174 F.2d 662 (D.C. Cir 1949); 
Gould v. American-Hawaiian Steamship Co., 387 F. Supp. 163 (D. Del. 1974), vacated 
on other grounds, 535 F.2d 761 (3d Cir. 197 6), As the Gomes Court concluded: 

“There is no longer a legitimate place in our system, if, indeed, there ever was, 
for a rule of law which places the full burden of restitution upon one who is only in 
part responsible for a plaintiff's loss” (394 F.2d 467). 

Similarly, Congress has expressly permitted contribution when it considered the 
issue—as, for example, under the securities laws. See Securities Act of 1933, § 11(f), 
15 U.S.C. § 77k(f); Securities Exchange Act of 1934, §§ 9(e) and 18(B), 15 U.S.C. 
§§ 78i(e) and 78r(b) 

In antitrust cases as well, the federal courts have begun to recognize the need for 
contribution. In Professional Beauty Supply, Inc. v. National Beauty Supply, Inc., 
1979-1 Trade Cas. {| 62,485 (8th Cir. 1979), the only federal appellate decision on the 
issue, the United States Court of Appeals for the Eighth Circuit recently nudged 
antitrust law toward conformity with the trend of the law generally. Plaintiff, a 
wholesaler of cosmetic supplies, sued National Beauty Supply, Inc., another whole- 
saler, alleging that National had induced the manufacturer to grant National an 
exclusive dealership and terminate plaintiff. National filed a third party complaint 
for contribution against the manufacturer, over whom National alleged it had no 
control. On appeal following a dismissal for failure to state a claim, the Eighth Cir- 
cuit held that fairness dictated that a suit for contribution be permitted. After the 
Professional Beauty Supply case was decided, certain district court cases have con- 
tinued to hold that contribution is not available. E.g. In re Corrugated Container 
Antitrust Litigation, M.D.L. No. 310 (S.D. Texas, decided May 30, 1979). Significant- 
ly, however, the Seventh Circuit in Heizer Corp. v. Ross, Supra, recently endorsed 
the decision of the Eighth Circuit in Professional Beauty Supply. While the law is 
currently unsettled, the trend is apparent. 

Those who oppose contribution do so primarily on the grounds that they believe 
that (1) contribution will complicate antitrust litigation, (2) courts should not waste 
time settling differences among defendants who have committed intentional torts, 
and (3) contribution will deter settlements by rendering less certain the calculation 
of liability and damages attributable to a settling defendant. 

With respect to the argument that contribution will complicate litigation, the Sec- 
tion believes that the obvious unfairness which attends a rule of no contribution 
cannot be justified simply because it may reduce court costs and make litigation 
simpler. We think that trial courts have ample power under the Federal Rules of 
Civil Procedure to prevent added complexity from working hardships or injustice. 
The court can sever the contribution phase of the case, Fed.R.Civ.P. 42(b), or even 
require a separate action by refusing to permit third party claims, Fed.R.P. 14(a), 
Connell v. Bernstein-Macauley, Inc., 67 F.R.D. 111 (S.D.N.Y. 1975) (third party contri- 
bution claim denied). 

The Section rejects the argument that any injustice will result from the addition 
of parties not named as defendants by the plaintiff. Under our proposal, contribu- 
tion claims are permitted only against those whose conduct the plaintiff alleges was 
wrongful and for which conduct the plaintiff claims damages. There is nothing 
unfair in adding such parties to a proceeding. As a practical matter, the plaintiff 
generally sues most or all of those he claims have injured him, so that the addition 
of parties is not likely to be a major problem. 

The argument that intentional tortfeasors should not qualify for the court’s pro- 
tection has been rejected by the Section, like others before it, for a number of rea- 
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sons. First, a refusal to permit a contribution action by one intentional tortfeasor 
creates an unjust windfall for another intentional tortfeasor—the joint tortfeasor 
who, by denial of the right of contribution, thereby avoids paying his share. There is 
an obvious lack of Justice in such randomly visited impact. Second, many antitrust 
suits do not involve “intentional” behavior in the usual sense of that word. Even in 
price fixing cases, the type most often cited as intentional, the Supreme Court has 
made clear that intent is not a prerequisite to a civil award. United States v. United 
States Gypsum Co., 438 U.S. 422, 436 n. 13 (1978). The case law is replete with exam- 
pe of good faith efforts to comply with the antitrust laws that were later held un- 
awful.* Finally the existence of “intention” is itself a somewhat elusive concept, 
particularly when applied in the context of vicarious employer liability for the acts 
of employees. Antitrust defendants are often companies whose employees are al- 
leged to have committed intentional acts which violate company policy as much as 
they violate the antitrust laws. Whatever the wisdom of making an employer strict- 
ly able for civil injuries in such circumstances, under no rational scheme of analy- 
sis can it be said that such injuries are the product of the “intentional” tort of the 
company. 

With respect to the argument that contribution may deter settlement, there are 
several answers. First, there is good evidence that the existence of contribution will 
not deter settlement but will promote it. Judicial experience in the application of 
comparative negligence principles, analogous to those of the contribution rule such 
as we propose, is that increased uncertainty has not deterred settlement.2 Similarly, 
in many antitrust cases, parties have entered into judgment sharing agreements ap- 
portioning liability according to an agreed-upon formula. The experience of parties 
where such agreements have been in effect has been that settlement discussions 
occur on a more rational basis, with liability logically related to culpability and 
impact upon the plaintiff, and settlement is thus promoted. The proposed legislation 
ensures that a settling defendant is free of contribution claims by those remaining 
in the case, and thus does nothing to diminish the motive for settlement. 

Where a settlement must be approved by the court, as in the class action context, 
there is an additional matter to consider—the need for the court to assess the 
impact of the settlement upon the total class recovery. The task force minority 
report argues that because a judgment could be reduced by the contribution share of 
the settling defendant, the district court will be unable accurately to assess before 
trial the impact of a partial settlement upon the total potential recovery, with the 
result that the court will be unable to approve the settlement. We rejected that 
view for two reasons. To begin with, the inquiry into relative ultimate liability is 
not appreciably different from the determinations now made under Rule 23. In as- 
sessing the fairness to the class of any proposed settlement, the strength of the . 
claims against the defendant to be released and the strength of the claims against 
the remaining defendants is routinely, and appropriately, evaluated by the court. 
More important, however, is that the proposed statute gives the plaintiff the option 
of simply dropping its claims insofar as they are predicated on the acts of the set- 
tling defendant. This flexibility concerning the effect of a settlement on the remain- 
ing claims enables the plaintiff and the court with greater certainty to determine 
the impact of partial settlement. 

In summary, we believe that the only settlements which will be deterred by the 
proposed legislation are unfair settlements based on the risk of massive liability, 
without regard to culpability or damage caused. Even if the situation were other. 
wise, however, the Section would not support an unjust substantive rule simply be- 
cause it facilitates quick settlement. The Supreme Court in United States v. Reliable 
Transfer Co., 421 U.S. 397, 408 (1975), similarly rejected that notion: 

“[A]t bottom, [this argument] asks us to continue the operation of an archaic rule 
because its facile application out of court. yields quick, though inequitable, settle- 
ments, and relieves the courts of some litigation. Congestion in the courts cannot 
justify a legal rule that produces unjust results in litigation simply to encourage 
speedy out-of-court accommodations.” 

As discussed above, one federal appellate court in Professional Beauty Supply has 
already held that contribution is available in antitrust litigation. The court in Pro- 
fessional Beauty Supply adopted a per capita rule as the basis for contribution.4 


2 E.g., U.S. v. Arnold, Schwinn & Co. (1967) 388 U.S. 365; U.S. v. Topco Associates, Inc. (1972) 
405 U.S. 596; Simpson v. Union Oil Company (1964) 377 U.S. 13. ' 
° United States v. Reliable Transfer Co. (1975) 421 U.S. 397, 408, n. 13 (“comparative 
negligence * * * does not appear to discourage the negotiation of settlements * * os 
* The eighth circuit used the term “pro rata” in describing the basis for contribution to be 
applied in the Professional Beauty Supply case. It is apparent, however, from a complete reading 
Continued 
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While a per capita basis for contribution might be better than no contribution at 
all, such a formula would not be suitable for all cases. Our proposal incorporates a 
more flexible basis for contribution. Professional Beauty Supply also left open nu- 
merous questions corollary to a broad rule allowing contribution, including the 
effect of contribution on prior settlements and the procedures and time limits for 
asserting rights of contribution. The very existence of such open questions has given 
rise to a variety of disputes which are now working their way slowly through the 
courts.® Definitive rules of law may take years to evolve. Thus, comprehensive legis- 
lation, such as that proposed by the Section, can cut short those years of litigation 
and attendant uncertainty as to many of such rules. Accordingly, we believe that 
comprehensive legislation of the type we propose, not the decisional process, is the 
most appropriate means for fashioning a contribution rule. 


Ill. A STATUTORY PROPOSAL FOR CONTRIBUTION 


In this part of our report, the Section offers a statutory proposal which we believe 
illustrates how the right to contribution might be appropriately established, while 
at the same time effectively addressing the numerous procedural questions raised. 
In Part IV, we discuss the objectives of our proposal which, as already noted, we 
consider to be more important that its precise wording. 

The proposed amendment to the Clayton Act would provide as follows: 

“Section ———. Contribution Rights of Defendents. 

“(a) In any action brought under section 4, 4A or 4C of the Act, if the damages 
recoverable from any defendant were, in whole or in part, caused by the wrongful 
acts or omissions of another, rights of contribution shall exist and be enforceable in 
accordance with this section, and not otherwise. 

“(b) Claims for contribution in antitrust actions may be asserted by the filing of a 
counterclaim, cross-claim or third party claim in the same action as that in respect 
of which contribution rights are claimed, or in a separate action. 

“(c) Claims for contribution will be barred unless they are filed (i) within one year 
of the date of service of the original complaint giving rise to potential liability, or 
(Gi) within sixty (60) days after the claimant for contribution receives reasonable 
notice of his liability or potential liability based in whole or in part upon damages 
caused by the wrongful acts or omissions of another, whichever date occurs later. 
Notwithstanding the foregoing, claims for contribution shall be barred unless they 
are filed within sixty (60) days after the entry of final judgment by the district court 
awarding damages against a prospective claimant for contribution. 

“(d) Contribution rights may be claimed only against those persons for whose 
wrongful acts or omissions plaintiff seeks to recover damages from one or more de- 
fendants. 

“(e) Contribution may not be obtained in favor of or against a person who, pursu- 
ant to a settlement agreement with a plaintiff in the action in respect of which con- 
tribution rights are claimed, has been released from potential liability for the un- 
derlying claim. To avail itself of this paragraph, a settling defendant must advise 
the court and all other defendants, in writing, of the existence of the settlement 
agreement within sixty (60) days of its execution. 

“(f) Following a settlement in the action in respect of which contribution rights 
are claimed with less than all defendants, the plaintiff may, within sixty (60) days of 
the settlement, elect to withdraw from the damage action all claims based upon the 
acts or omissions of the settling person or persons. Failing such an election by plain- 
tiff, the court shall reduce any judgment by the amount for which each settling de- 
fendant would have been liable for contribution had there been no settlement. 

‘“(g) Contribution claims shall be determined by the court following the trial of 
the action in respect of which contribution rights are claimed in accordance with 
the relative responsibility of each party for the damages awarded in the main action 
which are subject to contribution rights as provided herein. 

“(h) Nothing in this section shall preclude two or more persons from agreeing to 
(i) apportion their collective liability in some manner other than as specified in this 
section or (ii) toll the automatic barring effect of paragraph (c). 


of the case, that the court intended contribution to be divided equally on a “ ita” i 
Accordingly, we have used the latter term throughout this renonets Syoid Micha ae 
5 See, €g:, In re Fine Paper Antitrust Litigation M.D.L. No. 323, (E.D. Pa.); In re Corrugated 
Container Antitrust Litigation M.D.L. No. 310, (S.D. Texas, decided May 30, 1979); In re Ampicil- 
lin Antitrust Litigation M.D.L. No. 50, (D.D.C., decided May 21, 1979); Hedges Enterprises v. Con- 
tinental Group, Inc. No. 78-1254, (E.D. Pa., decided June 20, 1979); Olson Farms, Inc. v Safeway 
pak Incorporated, No. 77-2068 (10 Cir.); In re Beef Industry Antitrust Litigation No. 78-3346 
(5 Cir.). . ; 
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“(@) This section shall apply only to actions under section 4, 4A, or 4C of this Act 
commenced after the date of enactment of this section.” 


IV. DISCUSSION OF STATUTE 


Paragraph (a) of the proposed statute establishes the basic right to contribution of 
defendants in all antitrust damage actions where one party is sought to be held 
liable for the wrongful conduct of another. As already noted, a shortcoming of S. 
1468 is that it is limited to horizontal price fixing cases. Apart from the fact that 
some price fixing cases lend themselves to a simple, formulistic establishment of the 
measure of contribution, i.e., market shares, the limitation is not supportable. Cer- 
tainly many other kinds of violations can demonstrate an equal or even greater 
need for contribution. For example, a legislative limitation of contribution to price 
fixing cases would preclude statutory contribution on the compelling facts confront- 
ed by the Eighth Circuit in Professional Beauty Supply. That case involved allega- 
tions of a vertical boycott where the defendant seeking contribution claimed that 
ee restraint, if any, was imposed by the supplier from whom defendant sought con- 
tribution. 

Paragraphs (b) and (c) of the proposed statute must be ready together. Paragraph 
(b) establishes that claims for contribution may be brought in a separate action or 
may be filed by way of counterclaim, cross-claim or third party claim in the plain- 
tiffs main action. Paragraph (c) establishes the dates after which contribution 
claims will be barred. The Section believes it is preferable to have all claims for 
contribution litigated in the main action, and we have sought in our proposal to en- 
courage that wherever practicable, We recognize, however, that considerations of 
personal jurisdiction, venue, and the discretionary quality of third party practice 
may create some cases where such a procedure becomes unworkable. Moreover, sev- 
erance may be appropriate in certain cases. To deal with such cases, our proposal 
permits a serparate action. Normally, however, because of the time periods estab- 
lished in paragraph (c), contribution will be claimed contemporaneously with the 
main action, either as part of it or subject to being consolidated with it by the Judi- 
cial Panel for Multidistrict Litigation under 28 U.S.C. § 1407. 

Paragraph (c) provides that claims for contribution will be barred unless filed 
within one year of the service date of the original complaint, or within sixty days 
after the claimant for contribution has reasonable notice ® of its claim, whichever 
date occurs later. The Section believes that it is desirable to require claims for con- 
tribution to be filed as soon as possible after they are apparent. However, a defend- 
ant in a newly filed proceeding is entitled to some substantial period of time to 
evaluate its case, confer with others and perhaps explore a sharing agreement 
before being required to state contribution claims. The Section’s proposal provides 
that a contribution claim must be filed within one year from the filing of the origi- 
nal complaint. Once that year has passed, however, a claimant would have only 
sixty (60) days after notice to name a contribution defendant. Permitting a defend- 
ant routinely to file a contibution claim at any time during the pendency of the 
plaintiffs action or thereafter could prejudice any new party form whom contribu- 
tion is sought, particularly after the basis for liability and the formula for damages 
have become established. To provide a limitation for the rare case in which there is 
an early judgment or in which a contribution claim does not become apparent until 
trial or after, the proposed statute provides that all contribution claims are barred 
sixty (60) days after judgment in the trial court, irrespective of the one year provi- 
sion and the existence of notice. 

Paragraph (d) provides that contribution rights may be claimed only against those 
persons for whose wrongful acts or omissions the plaintiff seeks to recover damages. 
One criticism often advanced against a rule favoring contribution is that defendants 
might be able to obfuscate or complicate a plaintiffs case by adding parties improp- 
erly and indiscriminately. Under the Federal Rules of Civil Procedure, see Fed. R. 
Civ. 14(a), the court always has discretionary power to prevent that result. Para- 
graph (d) further limits the possibility by providing that a contribution claimant 
may name as contribution defendants only those persons relied upon in the plain- 
tiffs own theory of its case. Thus, in a horizontal price fixing case, where the plain- 
tiff offers a damage schedule based upon purchases from a non-defendant co-con- 
spirator, contribution could be claimed from that non-defendant. Similarly, where 
plaintiff claims injury from an unlawful vertical arrangement between a defendant 


6 By “reasonable notice,” our proposal contemplates, for example, the filing of some document 
or statement in open court by the plaintiff that in fact apprises the contribution claimant of the 
existence of his claim and the identity of the potential contribution defendant. 
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and a non-defendant, contribution against the non-defendant could be sought by the 
defendant. Without such specific reliance by plaintiff, however, a contribution claim 
would not be permitted. ; ; 

Paragraph (e) will prohibit contribution by or against a settling defendant. To 
make certain that contribution rights do not discourage settlements, it is essential 
to permit a party to settle a case once and for all. A powerful policy in the law 
favors even the partial settlement of antitrust litigation, Zenith Radio Corp. v. Ha- 
zeltine Research, Inc., 401 U.S. 321, 346-47 (1971), and a defendant is less likely to 
settle with the plaintiff if he knows that, settlement notwithstanding, he may 
remain liable for contribution to the other defendants. Experience in other areas 
has demonstrated the soundness of this rule. Compare Uniform Contribution Among 
Joint Tortfeasors Act § 4(b) (1955), 12 Uniform Laws Annot. (1975) at 98, with Uni- 
form Act § 5 (1939), 12 Uniform Laws Annot. (1975) at 58; see Uniform Comparative 
Fault Act §6 (1977). Conversely, a settling defendant should not be permitted to 
seek contribution from others for his settlement since it is his own bargain with the 
plaintiff. Other defendants had nothing to do with the making of such a settlement, 
and ought not to be bound to contribute to it. , 

Paragraph (f) provides that when a plaintiff settles with one defendant, the plain- 
tiff has the option of reducing his claim by removing the settling party’s acts from 
his theory of injury, or alternatively, of being subject to having a final judgment 
reduced by the amount of the settling defendant’s obligation for contribution. This 
provision is the corollary to paragraph (e) and is essential to make a contribution 
statute work fairly. The provision addresses the problem of innocent defendants 
facing increasingly larger liability claims as the more culpable defendants settle. 
While we do not think it is sound policy to permit parties who go to trial to claim 
contribution from settling parties, some mechanism is needed to protect the remain- 
ing defendants from facing liability for a plaintiff's claims against those with whom 
he has settled which exceed the amount of the settlement. Under current practice 
only the dollar amount of the settlement is subtracted from the entire claim, after 
trebling (Flintkote Company v. Lysfjord (9 Cir. 1957) 246 F.2d 368, 397-398). The ap- 
proach we have taken is that employed by the Third Circuit in Gomes v. Brodhurst 
and other cases where a settlement was held to imply removal of all of the plain- 
tiff's claims against the settling defendant. See e.g. Gomes v. Brodhurst, supra; Luke 
v. Signal Oil & Gas Co., 523 F.2d 1190, 1191 (5th Cir. 1975); Martello v. Hawley, 300 
F.2d 721 (D.C. Cir. 1962); Doyle v. United States, 441 F. Supp. 701 (S.S.C. US aria 
Judson v. Peoples Bank & Trust Co., 17 N.J. 67, 110 A.2d 24 (1954) (per Judge, now 
Justice, Brennan). As already noted, by giving the plaintiff the option of simply 
withdrawing his claims based on the acts or omissions of the settling defendant as 
an alternative to being subject to having a final judgment reduced by his contribu- 
tion share, the proposed statute provides the plaintiff with certainty not otherwise 
available where certainty is needed for the approval of a class settlement. In the 
context of most large class action litigation over alleged price fixing, this option will 
have the practical effect of causing the plaintiff to remove the sales of the settling 
defendant from the dispute. That is the object of S. 1468, and insofar as it is appro- 
priate to a particular case, it is a fair result. 

Paragraph (g) provides that the basis for contribution shall be in accordance with 
the relative responsibility of each party. Many of the contribution statutes adopted 
in other areas employ the concept of relative fault. E.g. Uniform Comparative Fault 
Act (1977). In many antitrust cases, however, and particularly those involving inten- 
tional price fixing, relative fault may be difficult to assess. The standard proposed 
by the Section is more flexible and looks to impact as well as culpability. Thus, it 
will permit the court to adopt a measure of contribution appropriate to each type of 
case. In price fixing cases, for example, where a plaintiff's damages are calculated 
on the basis of sales, “relative responsibility” would normally be measured by a 
given defendant’s impact upon the plaintiff, i.e., by his sales in dollars or in units 
taking into account the amount of overcharge, but also taking into account the ex- 
tensiveness of the violation, its duration, the transactions affected, etc. In other 
cases, where relative sales to the plaintiff would not be appropriate or even rele- 
vant, the standard we propose would permit the use of relative culpability or fault 
if appropriate, as the measure adopted by the court. The Section considered and re- 
jected, at least as a firm rule for all cases, the “per capita” rule used in the Profes- 
sional Beauty Supply case on its particular facts. Although such a rule is simple of 
application, it does not provide the flexibility needed to achieve the fairness which 
we believe is required of a contribution rule in antitrust cases. The Supreme Court 


recently abandoned a per capita basis for contribution in admi lit 
adopted a relative fault rule: inet Wr aioe 
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“Tt is no longer apparent, if it ever was, that this Solomonic division of damages 
serves to achieve even rough justice. An equal division of damages is a reasonably 
satisfactory result only where each vessel’s fault is approximately equal and each 
vessel thus assumes a share of the collision damages in proportion to its share of the 
blame, or where proportionate degrees of fault cannot be measured and determined 
on a rational basis. The rule produces palpably unfair results in every other case” 
(United States v. Reliable Transfer Co., (1975) 421 U.S. 397, 405). 

Paragraph (h) makes clear that the statute is not intended to prevent some or all 
of the parties, through judgment sharing agreements, to agree to apportion collec- 
tive liability on some specified basis in lieu of having the court make that determi- 
nation as provided in the statute. The paragraph also permits the parties, where 
appropriate, to toll the running of the statute of limitations by agreement. 

Paragraph (i) establishes an effective date for the statute. The task force original- 
ly proposed making the statute applicable at once to all pending and future actions. 
Numerous comments on that early draft, however, demonstrated a great concern, 
first that such a rule would upset settlement calculations already in progress, and 
second that parties could be prejudiced who had already participated in the conduct 
of joint defense efforts on an assumption of no contribution. Accordingly, our statu- 
tory proposal would apply only to proceedings initiated after its effective date, and 
that is the effect of paragraph (i). We add, however, that paragraph (i) is not intend- 
ed to preclude the application to pending cases of analogous principles, which are 
developed by the courts as a matter of decisional law. 

Dated: September 6, 1979. 


MINorItTY REPORT ON CONTRIBUTION 


A. INTRODUCTION 


Whether contribution rights should be authorized among antitrust co-conspirators 
is a policy question which cannot be properly analyzed on partisan terms. The 
impact of contribution claims on antitrust litigation and no settlements could ad- 
versely affect defendants as well as plaintiffs. Moreover, if the creation of such 
rights would merely increase litigation, federal court congestion and attorneys’ fees 
without assuring any correlative increase in the dispensation of justice, all lawyers 
should find it in their ultimate self-interest to resist so imposing on an already sus- 
picious and impatient public. 

This Minority Report concludes that Congress should not at this time enact legis- 
lation creating or recognizing contribution rights among antitrust defendants or 
their alleged co-conspirators. The evidence of any genuine need for such legislation 
to protect innocent parties is scant and inconsistent, and the possibility is real that 
the creation of such rights would impose as much unjust hardship as it would re- 
lieve. Contribution would make partial settlements in multiple-defendant cases 
more difficult to achieve; would further complicate litigation already numbingly 
complex; and would significantly reduce antitrust defendants’ exposure under the 
Sherman Act without any adequate justification. 

As the Majority Report observes, contribution arguments vary in their compelling 
quality according to the nature of the offense alleged. Contribution among conspira- 
torial price fixers is clearly not as defensible as contribution sought by a small dis- 
tributor from a large manufacturer which allegedly forced the distributor to engage 
in conduct deemed unreasonably anticompetitive. The federal judiciary recently has 
demonstrated a willingness to entertain and evaluate contribution claims in the var- 
ious contexts in which they arise, and the Minority Report urges that Congress 
defer any action at this time and permit the courts sufficent latiude to fashion rules 
protective of all the legitimate interests involved. If the ultimate results is unsatis- 
factory and requires adjustment, Congress would be better able to draft appropriate 
legislation with the benefit of the courts’ evaluation of these critical issues, many of 
which are now largely unexplored. 


B. SPECIFIC OBJECTIONS TO THE PROPOSED CONTRIBUTION LEGISLATION 


1. The adverse impact on settlement negotiations 

The most crucial provisions of the legislation proposed in the Majority Report 
seek to achieve two objectives: first, the immunization of settling defendants from 
contribution claims by nonsettling defendants; and second, the elimination from the 
plaintiffs’ claims against the remaining defendants of all damages caused by the 
wrongful acts or omissions of the settling defendants. See sections (e) and (f) of the 


proposed legislation. 
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These provisions essentially create a mandatory sharing agreement among all the 
defendants, with the standards of determining each defendant's respective share 
loosely formulated “in accordance with the relative responsibility of each party for 
the damages awarded. See section (d). Thus would the Majority Report eliminate so- 
called bargain settlements whereby under the current law, plaintiffs are able to 
offer defendants early exit from the litigation for modest consideration, while re- 
taining the balance of their claims for the damage attributable to the settling de- 
fendants under the principles of joint and several liability applicable to Sherman 
Act conspiracies. : 

The Minority Report opposes the elimination of the so-called bargain settlement 
and the destruction of the negotiating flexibility now inuring to the benefit of plain- 
tiffs and defendants alike. ‘ 

For defense counsel, there are many occasions when sharing agreements cannot 
be recommended in a client’s best interest. Similarly, the legislated sharing mandat- 
ed by the statute would seriously disadvantage clients in cases where they could not 
afford or would not choose to continue the litigation, Such sharing commitments, 
when they occur, should be voluntary. 

Suppose, for example, that among the defendants in a section 1 Sherman Act case 
is a relatively small company with a modest net worth but a substantial share of 
the market during the years in question. Suppose further that the company per- 
ceives a serious risk in the litigation that a conspiracy will be found, and that it will 
be judged one of its more important architects. The client wants to settle, and is 
willing to surrender virtually its entire net worth to buy peace and resume a 
normal business life. 

As the law stands today, the plaintiff could afford to and in all likelihood would 
settle with such a defendant because (1) the defendant would be paying everything 
he realistically could and (2) the plaintiff could pursue the remaining defendants for 
the damages attributable to the settling defendant; minus the settlement considera- 
tion received. ! 

Under the contribution statute proposed by the Majority Report, however, the 
plaintiff would probably be forced to conclude that such a settlement would not be 
in his best interest. Even though the defendant would surrender his entire net 
worth to settle, the plaintiff could not afford to release a large market share for a 
small price. By proceeding to trial and obtaining a judgment against the small de- 
fendant, the plaintiff would recover all the damages attributed to that defendant’s 
sales from the remaining defendants. 

A law which prevents defendants eager to settle from paying out every penny of 
their net worth in effective admission of their liability merely because there net 
worth is not sufficient to cover their proportionate share of the damage caused by 
the conspiracy is subject to serious question. Such settlements should be encouraged, 
not discouraged. Nothing is gained for any party by forcing the defendant to trial. 
Yet the plaintiff could not rationally agree to release him, and it is doubtful wheth- 
er a court in a class action properly could approve such a settlement. 

Unquestionably a scenario can be drafted which arouses sympathy for the lone 
courageous defendant, convinced of his innocence, who is determined to have his 
day in court but is forced by “reality” to cave in when the guilty or less resolute cop 
a settlement. It is reasonable to conclude, however, that if contribution is author- 
ized, other opportunities for abuse will arise. For example, it is not difficult to imag- 
ine that a powerful defendant with a predominant share of the market and corpo- 
rate coffers adequate to finance the cost of endless defense could compel its less for- 
tunate co-conspirators to continue in the litigation at ruinous expense and conceiv- 
ably increase its market share and relative competive strength as a consequence. 

The creation of a right of contribution does not protect defendants from capri- 
ciousness; it merely shifts the power of arbitrary whimsey from the plaintiff to each 
of the co-conspirators. Surely any defendant must be wary of giving such power to 
his competitors. “ 

Underlying the contribution proposals urged by the Majority Report is the notion 
that plaintiffs frequently settle first with the “bad guys” who have ell the money 
and leave only a few “good guys’ who cannot afford to satisfy a judgment or to run 
the risk of losing, and thus must surrender in settlement. Whether such a dilemma 
has been so frequent and serious a phenomenon as to require legislative solution 


‘It is relevant to note here that plaintiffs’ right to pursue the remaining defendants for such 
damages is the result of defendants’ several (i.e. separate) liability for all damages caused by 
the conspiracy. To the extent that the contribution statute would eliminate such damages from 


plaintiffs’ claims, the legislation represents a significant erosion of defend ” liabili joi 
torts under the Sherman Act. 5 mages: ability for joint 
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has not been proved. Certainly such a settlement approach does not comport with 
tradition litigation strategy. No plaintiff wants to try his case against the most inno- 
cent or poorest defendant. Partial settlements more generally eliminate the more 
appealing defendants or those with assets insufficient to respond to a major judg- 
ment. Plaintiffs prefer to try their cases against the very bad, very rich defendants. 

From a plaintiff's perspective, of course, the contribution provisions are particu- 
larly objectionable. The plaintiff's leverage, a direct result of the joint and several 
liability fundamental to recovery for Sherman Act conspiracy violations, would be 
substantially reduced and the bargaining strength of the most intransigent defend- 
ant proportionately increased. 

Another factor likely to discourage partial settlements under the statutory 
scheme suggested by the Majority is the uncertainty created concerning the value of 
pe ekin the plaintiff would surrender for damages attributable to the settling de- 

endants. 

Under current law, the plaintiff knows precisely what he is giving up—the consid- 
eration received in exchange for his release. Estimating the damages for which that 
defendant was “relatively responsible’ would be far more uncertain and hazardous. 
Early, prediscovery settlements would become virtually impossible. Moreover, be- 
cause the fairness of any such settlements would depend on complete evaluation of 
the defendants’ relative responsibility, all defendants would be obliged to articulate 
their contentions and disclose their evidence pertaining to such responsibilities prior 
to the finalization of any settlement agreements. That is, defendants cannot reason- 
ably seek the benefit of eliminating from the case all damages attributable to a set- 
tling defendant without disclosing exactly what role they contend the settling de- 
fendant played in the conspiracy. That precise issue often would be the most crucial 
damage question to be resolved in the litigation against the nonsettling defendants. 

Discovery concerning defendants’ relative responsibilities in the conspiracy has 
advantages and disadvantages for both sides. Regardless of its strategical value, it 
affects the litigation in two undeniable, undesirable respects: first, it adds complex- 
ity, cost and delay; and second, it adds uncertainty. In settlement negotiations, un- 
certainty is anathema. 

The Majority Report notwithstanding, section (f) of the proposed legislation does 
not relieve the uncertainty to any degree whatsoever. How is the plaintiff to know 
the full extent of “all claims based upon the acts or omissions” of a single, specific 
defendant? How are the defendants to satisfy the plaintiff's need to know such in- 
formation? 

Suppose, for example, that a conspiracy involved manufacturers and a general 
broker responsible for quoting the manufacturers’ prices. The broker, who wants to 
settle, denies having communicated prices among the defendants or otherwise 
having known about them or done anything illegal. The defendants say they do not 
know of anything he has done. The plaintiff concludes that the broker’s role was 
minor and accepts a nominal settlement. 

Subsequently, at the damage trial, after all the remaining defendants have been 
found price-fixing competitors, a nonparty witness—perhaps the broker’s secre- 
tary—comes forward on behalf of the defendants and testifies that the broker (1) 
thought the scheme up; (2) forced it on the defendants, although they did not profit 
from it; (3) kept the fix alive and flourishing virtually single-handedly; and (4) made 
millions for himself by raising the prices industry-wide on which he collected his 
commissions. - 

The plaintiff now has a real problem, and one which he hardly could have antici- 
pated. The broker’s perjury conviction is not likely to be of much consolation. To 
avoid the risk of making such an error, the plaintiff could be forced to refrain from 
settling with any defendant whose role in the conspiracy appeared to have been rel- 
atively tangential or insignificant, because unanticipated disclosures concerning 
such defendants’ role in the conspiracy would carry the greatest potential for un- 
pleasant surprise at the damage trial. 

In Zenith Radio Corporation vy. Hazeltine Research, Inc., 401 U.S. 321 (1971), the 
Supreme Court held that interpretive rules facilitating partial settlements were 
“most consistent with the aims and purposes of the treble damage remedy under 
the antitrust laws.” Any rule which would frustrate such partial settlements would 
‘promote litigation.” The Court emphasized that private antitrust litigation fre- 
quently is multistate and multiparty in character, and that the likelihood of all de- 
fendants wanting to settle a case was remote. In that context, the Court particularly 
warned against any rule which would permit one or more defendants to frustrate 
the efforts of others to settle. ; pad des 

By creating uncertain and uncontrollable risk for the plaintiff, the legislation 
urged by the Majority Report would create a rule frustrating partial settlements 
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and promoting litigation. Whatever criticism fairly may be made of the liabilities 
imposed by the antitrust laws or of the coercive nature of class actions, the undeni- 
able fact remains that 95 percent of all major antitrust litigation today is resolved 
by settlement. If defendants are unfairly leveraged into such settlements, the solu- 
tion lies not in frustrating settlements or promoting litigation, but in a direct re- 
evaluation of the liabilities and risk exposure created by the antitrust laws and by 
the class action device. To address these issues indirectly through the creation of 
contribution rights will only compound the problems giving rise to the proposed leg- 
islation. 

Admittedly, contribution limited to judgment defendants would have little impact 
on antitrust litigation or on settlements. The difficulty is in the interaction between 
contribution and settlements created by the Majority approach to the issue. 

The Majority Report seeks to protect settling defendants at the plaintiffs’ expense. 
Settling defendants can buy peace; they will be immunized against contribution 
claims by the plaintiffs’ release. But the plaintiffs must bear the risk that the de- 
fendants they have released will turn out to have had substantially greater respon- 
sibility for the conspiracy than they had realized. ; 

The Majority may contend that the risk is bearable and susceptible of evaluation. 
the point is arguable. But plaintiffs properly may ask why they, rather than the 
settling defendants, should bear that risk. Obviously, the choice could be made to 
deny partial settlements any immunizing effect to permit plaintiffs to recover for all 
their damage, and to allow the judgment defendants to pursue settling defendants 
for any portion of the judgment attributable to the settling defendants’ conduct. 

Defendants presumably would be quick to insist that without immunity, no settle- 
ments would occur. Plaintiffs rightly can make the same argument under the statu- 
tory formulation supported by the Majority. The risk, regardless who bears it, is the 
same for both sides: that of losing money. If immunity is granted, the risk is the 
plaintiff's; if not, it belongs to the defendant. No reason has been offered as to why 
the plaintiff, rather than the defendant, should bear the risk in the first instance. 
Moreover, in either instance, in either case, uncertainty would jeopardize the par- 
ties’ ability to achieve settlement. No matter which side is forced to assume the 
risk, the other side will, through negotiation, attempt to compel a sharing of that 
risk, thus frequently making settlements substantially more difficult to achieve and 
more expensive. 

If plaintiffs truly are using their leverage arising from defendants’ joint and sev- 
eral liability in an abusive manner, defendants already have at their disposal the 
weapon needed to redress the imbalance. Sharing agreements, enthusiastically en- 
dorsed in the Majority Report, can provide desired protection and without creating 
disabling uncertainty. Defendants historically have experienced difficulties in secur- 
ing such agreements, but if they are genuinely threatened now by the plaintiffs’ ne- 
gotiating strategy, safety is already at their fingertips. 


2. Contribution among per se Sherman Act conspirators would be inconsistent with 
precedent and with deterrent objectives of the Sherman Act 


Contribution should not be allowed among joint tortfeasors who have combined or 
conspired to commit per se offenses violative of sections 1 or 2 of the Sherman Act. 

Historically viewed, contribution is an outgrowth of liberalized tort pleading rules 
permitting a plaintiff to join in a single action two or more defendants whose inde- 
pendent, separate but concurrent actions have caused the plaintiff injury. Thus, if 
the plaintiff has been struck by a speeding, stolen automobile driven by defendant 
A, whose theft was facilitated by the fact that the owner, defendant B, negligently 
left the keys in the car, the plaintiff will be permitted to join both defendants in a 
single action. If found negligent, both defendants may be found liable for all of 
plaintiff's damages, regardless of any differences in the degree of their negligence. 
However, because their conduct causing plaintiffs injury may have differed in 
degree, the law permits them to adjust their rights by asserting contribution claims 
against each other. If defendant B pays the entire judgment to the plaintiff, B may 
attempt to recover some or all of the judgment paid from defendant A. 

Contribution has no proper application where the plaintiff's injury is the result of 
concerted action in pursuance of an illegal common plan and objective shared by 
the defendants. Where the defendants have engaged in a joint enterprise to do an 
unlawful act injuring the plaintiff, each defendant is and should be severally (i.e. 
separately) liable for all the damage done by all the defendants. Under the common 
law, the jury would not be permitted to apportion the damages among the defend- 
ants, nor would the defendants be able to use legal process to apportion damages 
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among themselves.” This principle is still law, whether applied in an antitrust or 
other tort context. No persuasive evidence has been adduced supporting any special 
contraction of tort liability for joint tortfeasors who have conspired to violate the 
Sherman Act. 

Those who insist that joint Sherman Act tortfeasors should, in the name of ‘‘fun- 
damental fairness,’ have contribution rights among themselves openly predicate 
their arguments on the premise that some members of an antitrust conspiracy are 
“less guilty” than others, and that these differences in the degree of ‘‘relative fault” 
among the defendants imply the necessity for contribution rights. Others argue that 
disparities among the conspirators in size, net worth, or benefits derived from the 
conspiracy somehow justify the creation of contribution rights among the conspira- 
tors. 

In a conspiracy, the cooperation of each member is indispensable, no matter how 
small, poor or reluctant the co-conspirator may be. Consider, for example, a price 
fixing conspiracy. If any competitor insists on price competition, either the conspir- 
acy will fail or the uncooperative competitor will dramatically increase its market 
share, to the benefit of the public paying lower prices and to the substantial detri- 
ment of the co-conspirators. The conspiracy is not likely to survive long under such 
circumstances. Moreover, should the uncooperative competitor disclose the existence 
of the conspiracy, its dissolution will be assured. 

In the strictest proximate cause sense, each co-conspirator is thus indivisibly re- 
sponsible for all damage caused by all members of the conspiracy. No plaintiff 
would have been injured had any member of the conspiracy insisted on competition 
or “blown the whistle” on the others. For this reason, in any antitrust conspiracy, 
there should not be an assignation of ‘relative fault.’’ Neither a reluctance to con- 
spire, nor insignificant size, nor mean net worth should mitigate the responsibility 
borne by each member of the conspiracy. 

In this regard, antitrust conspiracies are significantly different from Securities 
Act cases in which courts have been willing to find contribution rights among joint 
tortfeasor defendants. Such defendants generally have not acted together pursuant 
to a common plan or objective, and the prohibited conduct in which they have en- 
gaged represents a wide spectrum of behavior punishable under different standards 
ranging from strict liability without negligence to specific intent to defraud. Accord- 
ingly, adjustment of the obligations among such joint tortfeasor defendants accord- 
ing to the relative nature of their conduct is consistent with the statutory scheme 
establishing their liability to the plaintiff. No such distinction can be drawn with 
respect to Sherman Act conspirators. 


3. Contribution would substantially increase the complexity of antitrust litigation 


Contribution would add complexity to antitrust litigation, particularly in conspir- 
acy litigation involving many defendants. Defendants unable to resolve their claims 
against each other at the outset of the litigation would not be able to cooperate in 
coordinating and preparing their defense effectively. The cumulative, combined 
imagination of all the defendants’ lawyers in identifying other third parties who 
might be liable in contribution under one theory or another, and the strong motiva- 
tion to file such claims and thus both spread the risk and add, potentially, years of 
delay in resolving the cases are likely to make the cases considerably more cumber- 
some. The various counterclaims and crossclaims (and attendant discovery and mo- 
tions) among the parties brought in on contribution claims certainly create a likeli- 
hood of substantially increased complexity. The diminished feasibility of partial set- 
tlements would leave more defendants in the litigation until the very end. 

It is difficult to imagine a procedure truly separating the contribution claims from 
the plaintiff's action. Whenever any settlement was proposed with a defendant, the 
putative settling parties would want complete evaluation (through discovery) and a 
binding determination of the impact of such a settlement on (1) the plaintiffs’ claims 
against the remaining defendants and (2) the nonsettling defendants’ claims against 
the settling defendants. Otherwise, as noted above, the plaintiff would not know 
what he is giving up when he released the settling defendant, and could not ratio- 
nally evaluate the settlement offer. For his part, the defendant would not know 
whether he was truly buying his peace. In class actions, no court could approve such 
a proposed settlement without such determinations. 


2 See e.g. Evert v. Williams, Ex. 1725, reported in 1893, 9 L.Q. Rev. 197. One highwayman 
sued another in an action on account for a share of their plunder. The bill was dismissed, the 
plaintiffs solicitors fined for contempt, and both parties were hanged. As Prosser notes at pp. 
273-74, n.38 of his Law of Torts, “in short, contribution was not allowed.” 
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If these contribution issues must be resolved or, minimally, fully explored and 
evaluated before settlements are likely to occur, then discovery and motions relat- 
ing to the issues logically will have to precede such settlements. In short, because of 
its impact on settlements, contribution cannot be separately or subsequently dealt 
with. 


SEcTION or ANTITRUST LAW 


Even if contribution discovery could be deferred until after trial of the plaintiff's 
claims, most of the witnesses involved in the main claims against the original de- 
fendants would have to be redeposed, at considerable duplicative expense and with a 
substantial delay in the trial of the contribution claims. 


C. CONCLUSION 


The Minority Report opposes the legislative creation of contribution rights among 
antitrust defendants despite the fact that, from time to time, specific defendants 
may be prejudiced unfairly by application of the principles of joint and several lia- 
bility to the plaintiff's damage claims. The legislation proposed and supported by 
the Majority Report would, in our view, frustrate partial settlements and thus pro- 
mote litigation; be inconsistent with case law precedent defining the right of contri- 
bution and with the deterrent effect of the Sherman Act; and would substantially 
complicate litigation which already may be fairly criticized more for the time and 
expense involved in its resolution than for any other failing. In voluntary sharing 
agreements, defendants already have an adequate protective device available. The 
federal judicial system has demonstrated a willingness to evaluate contribution 
claims in the different factual contexts in which they arise, and for the immediate 
future, the Minority Report urges that the courts be permitted to tailor specific 
rules which can fully evaluate and accommodate the different competing interests 
affected by contribution rights. 


Mr. Taytor. In addition, I supplied the committee with a written 
statement of my testimony. 

Mr. Epwarps. All of the statements will be made a part of the 
record, without objection, Mr. Taylor. 

Mr. Taytor. Thank you. The ABA report and my prepared state- 
ment support strongly the objectives of the pending legislation, 
except that we would extend it to cover all antitrust cases, not 
simply those involving horizontal price fixing. Assistant Attorney 
General Baxter, who generally expresses a similar view, has just 
outlined some of the problems that must be accommodated when 
thus expanding the legislative proposal. The ABA report addresses 
those same problems. 

I do not intend to repeat here what was said in the ABA report, 
although I will be happy to answer questions about that report. In- 
stead, I would like to address two fundamental differences between 
the respective proposals of the Department of Justice and the ABA 
Antitrust Section. One difference has to do with the statute of limi- 
tations; the other with the manner in which contribution shares 
would be apportioned. 

The proposal of the ABA Antitrust Section has a much shorter 
statute of limitations than does that of the Department of Justice. 
This shorter period was proposed by the antitrust section in order 
to insure that contribution claims will normally be tried as part of 
or ancillary to the underlying antitrust claim. Congressman Hyde 
earlier expressed a concern that third parties not named in the 
main action but who are brought into contribution action as 
strangers receive notice as early as possible of the pendency of the 
contribution claim against them. It is precisely to that concern that 
the ABA statute of limitations is addressed. 
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Our proposal is that a contribution claim would be barred unless 
filed within 60 days after notice arose to the one seeking contribu- 
tion. That is a very short statute of limitations period, but it forces 
the prompt filing of all contribution claims. Under the circum- 
stances this does seem particularly unfair because the “notice” we 
are talking about will always arise in the context of litigation and 
will first be given to lawyers in the main action. They, of course, 
can be expected to know that there is a very short statute of limita- 
tions and to act accordingly. So this did not seem to be unfair. 

The advantage of forcing contribution claims into the open very 
early during the pendency of the main action is that it assures that 
anyone who is not a party to the main action will be placed on 
notice that he will have to respond in a contribution action. This, 
in turn, gives him some opportunity at least to influence the out- 
come in the main action. 

Under the Department’s proposal, a contribution claim could be 
filed as much as 6 months after the main action ends. I think that 
if contribution claims are permitted to be filed as late as 6 months 
after judgment, as a practical matter most of them will be filed 
that late. As a result, when there are strangers in the contribution 
action, they are likely to insist on their day in court. That in turn 
may involve the relitigation of very complex issues requiring the 
presentation of extensive evidence. This we consider to be wasteful. 

The second primary difference between the Department’s propos- 
al and that of the antitrust section has to do with the measure for 
apportioning liability. We are in complete accord on this objective, 
but we differ on how to bring about that objective. The Justice De- 
partment would spell out, in specific statutory language, that an 
objective criterion based upon market share be used to apportion 
liability in horizontal price-fixing cases, and that a relative respon- 
sibility formula, which gives the court considerably more flexibil- 
ity, would be applied in all other cases. The ABA report would use 
the statutory language of relative responsibility for all cases. We 
certainly endorse the use of an objective criterion such as market 
share, where such a criterion is appropriate, and that is what we 
had in mind in proposing a relative responsibility formula for all 
cases. However, because of the difficulty in defining just when one 
is dealing with a horizontal price-fixing case, for example, as op- 
posed to, say, a horizontal bid-rigging case or a horizontal market 
division case, we felt it unwise to attempt to draw that line as a 
matter of strict statutory language. 

Those are the two primary differences. By and large our two pro- 
posals are quite similar in their objectives and in their philosophy. 

Mr. SEIBERLING. Thank you, Mr. Taylor. 

[The statement of Robert P. Taylor follows:] 


PREPARED STATEMENT OF RoBERT P. TAYLOR 


My name is Robert P. Taylor. For nearly Peet throne I have been an antitrust 
practitioner with the firm of Pillsbury, Madison & Sutro in San Francisco, Califor- 
nia. For the past seven or eight years, I have been actively involved in the Antitrust 
Section of the American Bar Association, and in 1980 I was privileged to head the 
task force which prepared a report of the Antitrust Section on contribution in anti- 
trust cases. Last November, I supplied copies of that report to this Committee.' I 


1 The report, entitled “Report of the Section on Proposed Amendment of the Clayton Act to 
Permit Contribution in Damage Actions,” is published at 49 Antitrust Law Journal 289 (1980). 
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should state, however, that my appearance here today is not as a representative of 
the American Bar Association but simply as a private lawyer. vs lean: 

The report of the Antitrust Section strongly endorses the need of legislation 
which will create a right of contribution among antitrust defendants. The report 
recommends, however, that contribution be made available in all antitrust cases 
and not simply in horizontal price fixing cases as the pending legislation would pro- 
vide. To achieve that broader application and to address one or two procedural as- 
pects of a contribution right not dealt with in the pending legislation, the report 
contains its own legislative proposal. Before discussing specific differences between 
the Section’s legislative proposal and the pending legislation, however, I would like 
to address generally the subject of contribution in antitrust cases and respond to 
some of the arguments which have been advanced in opposition to such a right. 

To begin with, I strongly believe that any rational legal system must distribute 
liability on some basis among all of those who are responsible for it. It is manifestly 
unfair to require one company arbitrarily to shoulder the entire burden of compen- 
sating a plaintiff, while other equally responsible and perhaps more culpable compa- 
nies are required to pay nothing in compensation of the plaintiff. That a rule of law 
to the contrary ever developed is little more than a historical accident. Certainly 
such a rule cannot be justified in a modern setting where strict liability and the 
spreading of risk often provide the underlying rationale for the compensation of a 

laintiff. 

: Whatever may have been the historical origins of the rule denying contribution 
among joint tortfeasors, the obvious inequities in such a rule have led to its rejec- 
tion in England, in a large majority of American jurisdictions, and in numerous 
Federal proceedings, either by statute or by judicial decision. This clear trend in the 
law which seeks to distribute liability on some principled basis rather that at the 
whim of a plaintiff proceeds from basic comcepts of fundamental fairness. As the 
Third Circuit, in a negligence action, observed: 

“There is no longer a legitimate place in our system, if indeed there ever was, for 
a rule of law which places the full burden of restitution upon one who is only in 
pet responsible for plaintiffs loss” (Gomes v. Brodhurst, 394 F. 2d 465, 467 (3 Cir. 
1968)). 

Despite the general trend toward a rule favoring contribution, the Supreme Court 
held last year in the Texas Industries case? that if there is to be contribution in 
antitrust cases, it is for the Congress and not the courts to decide. The Court held 
that absent authority from Congress the judiciary has no power to fashion a rule 
providing for contribution in such cases. Significantly, the Supreme Court did not 
reject the notion that contribution is needed for fair and equitable results in anti- 
trust cases. Instead the Court said that the policy questions in this regard are more 
appropriately resolved by Congress: 

“In declining to provide a right to contribution, we neither reject the validity of 
those (pro-contribution) arguments nor adopt the views of those opposing contribu- 
tion. Rather, we recognize that, regardless of the merits of the conflicting argu- 
ments, this is a matter for Congress, not the courts, to resolve. 

“The range of factors to be weighed in deciding whether a right to contribution 
should exist demonstrates the inappropriateness of judicial resolution of this com- 
plex issue. Ascertaining what is ‘fair’ in this setting calls for inquiry into the entire 
spectrum of antitrust law, not simply the elements of a particular case or category 
of cases. Similarly, whether contribution would strengthen or weaken enforcement 
of the antitrust laws, or what form a right to contribution should take, cannot be 
resolved without going beyond the record of a single lawsuit.” 

The practical experience of numerous practitioners demonstrates the need for 
contribution legislation. With increasing frequency, antitrust defendants—occasion- 
ally large companies but more often small ones—are subject to extreme prejudice as 
a result of being swept into nationwide class action proceeding a along with other 
companies in their particular industry and then being left to face disproportionately 
large exposure to liability as other, perhaps more culpable companies, settle. Con- 
fronted with massive potential liability based upon injuries caused in major part by 
others, such companies are often precluded as a practical matter from trying their 
cases on the merits. This is exceedingly unfair. 

To some extent, this problem has always existed. It has become increasingly sig- 
nificant in recent years, however, because of sizeable increases in potential liability 
brought about as courts certify larger and larger class actions under Rule 23. It is 
not uncommon to see liability claims today that run into hundreds of millions or 
even billions of dollars. And since most courts say that each defendant in an anti- 


* Texas Industries, Inc. v. Radcliff Materials (1981) 101 S. Ct. 2061. 
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trust conspiracy Case is jointly and severally liable for the entire judgment, even 
where the plaintiff is a nationwide class of buyers and the defendant operated only 
regionally selling only to a portion of the plaintiff class, this means that smaller 
companies may be subjected to potential liability many times their net worth. To a 
small company, potential liability on such a scale can impair lines of credit and 
other sources of capital and literally force the company to settle litigation that it 
believes could be won on the merits. Even to a large company, such massive expo- 
’ sure to liability alters the settlement calculus and makes a trial on the merits 
unwise if not completely unthinkable. 

_The problem created by massive liability becomes even more significant in those 
situations where some defendants have settled and others are left to defend the case 
on the merits. This is because the non-settling defendants remain liable for the bulk 
of the plaintiff's claim against the settling defendants. Under existing practice, the 
only reduction in an ultimate judgment on account of settlements is a straight 
dollar for dollar subtraction of amounts actually paid. This is usually of little conse- 
quence, because the settlements take place at a fraction of the total claim for liabili- 
ty. To illustrate this point, assume that a plaintiff class has a legitimate claim for 
$100 million before trebling, or $300 million after trebling. Assume further that 
such plaintiff class settles for $10 million respectively with each of two defendants 
which together account for 80 percent of the market. Even though the remaining 
defendants account for only 20 percent of the plaintiff's injury, they nevertheless 
remain liable for the entire $300 million, less the $20 million actually received. 

Theoretically, the problem of massive liability is the same irrespective of whether 
any defendant has settled, because the plaintiff has the power to execute his judg- 
ment whimsically against any defendant he selects. Once some defendants begin to 
settle, however, and the plaintiffs alternate choices for execution begin to narrow, 
what was once a theoretical problem becomes a real one. Until others have settled, 
each defendant can always discount his potential exposure on the theory that the 
plaintiff may execute any judgment against some other defendant. This possibility 
diminishes once other defendants begin to drop out. 

’ To escape the harshness of partial settlements and to facilitate trials on the 
merits, the defendants in some cases have seen fit to provide for contribution by 
contract. Where defendants are few and comparabie in size and culpability often 
they can reach agreement as to an equitable division of any ultimate judgment. 
Typically, such judgment sharing agreements apportion total liability under an 
agreed-upon formula, often but not always based on the market share of each signa- 
tory as a percentage of the sales of all signatories. To deal with the settlement situa- 
tion, judgment sharing agreements normally provide that if any signatory defend- 
ant settles, it must require the plaintiff to reduce any ultimate judgment against 
the other signatories by the settling defendant’s percentage share of liability under 
the agreement. Alternatively, the settling defendant remains contractually liable to 
the other signatories for its share of the judgment. 

In many cases, however, because of disparities in size, culpability, market share or 
other factors, the defendants are not able to negotiate a sharing agreement. Each of 
them is thus confronted with the enormously unfair and prejudicial settlement cal- 
culus I have described above. The records in this proceeding and in proceedings 
before the Senate reflect numerous instances where small, sometimes innocent, de- 
fendants were denied_a trial on the merits because of the settlement calculus. The 
existence of a right of contribution will make each defendant ultimately responsible 
only for the injury which it caused itself, and in the vast majority of cases will re- 
store a much needed balance between a defendant’s potential liability and its ability 
to pay a judgment. For this reason, I consider it essential that the Congress enact, 
as soon as possible, a bill providing for contribution. * 

Opponents of contribution often argue that as a matter of principle the judicial 
process should not come to the aid of wrongdoers—especially intentional ones. That, 
of course, was the historical basis for denying contribution and has been repudiated 
in practice in virtually every other field of law. As already noted, most American 
jurisdictions have adopted contribution in tort cases, either by statute or by deci- 
sional law, many Federal statutes provide for contribution in specific types of cases, 
such as those brought under the securities laws, and the Supreme Court has fash- 
ioned contribution rules in cases where it has the power to do so. 

Even the notion that intentional tortfeasors should be denied the courts’ protec- 
tion is subject to criticism. Refusing to permit a contribution action by one inten- 
tional tortfeasor, if nothing else, creates a windfall for another equally guilty tort- 
feasor who would then escape without paying anything. Many of the statutes which 
create contribution rights do not distinguish between intentional and unintentional 
torts. Furthermore, many if not most antitrust cases do not involve “intentional” 
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behavior in any meaningful sense of that word. Suits involving territorial restraints 
of trade, anticompetitive mergers, and indeed all rule of reason cases deal with ac- 
tivities in the gray zone of antitrust wherein conduct is judged to be unlawful only 
in retrospect. The case law contains numerous examples of good faith efforts by de- 
fendants to comply with the antitrust laws which were later held to be unlawful. In 
no sense are these intentional torts. ’ , F 

Even in price fixing cases, which are often cited as intentional torts, there may 
not have been an intentional violation of the law. To begin with, the Supreme Court 
made it clear in the Gypsum ® case that intent is not a prerequisite to a civil price 
fixing claim, so that intent is rarely an issue in such cases. Moreover, there are 
many cases properly called price fixing cases that involve good faith conduct by de- 
fendants. Consider, for example, some of the cases which arose in the aftermath of 
United States v. Container Corporation.* The Container decision held it to be unlaw- 
ful in certain circumstances for horizontal competitors to exchange price informa- 
tion. After Container was decided, a number of companies, acting on advice of coun- 
sel, continued to exchange price information believing that such exchanges were 
needed to comply with the Robinson-Patman Act. In the Gypsum case, decided nine 
years after Container, the Supreme Court held that no Robinson-Patman Act excep- 
tion exists to the holding in Container. In the interim, however, several federal 
courts of appeal held that such exchanges of price information were proper and 
completely consistent with competition.® I submit that if an appellate court consid- 
ers conduct to be pro-competitive, there is no basis to argue that a business decision 
to engage in that conduct is an intentional tort. 

In this context, too, it is worth observing that the element of intent becomes an 
extremely elusive concept where there exists vicarious strict liability, i.e., where a 
corporation is held strictly liable for the acts of an employee carried out in the 
scope and course of his employment. Antitrust defendants are normally corporations 
which operate only through employees, and it is frequently the case that the unlaw- 
ful acts alleged by a plaintiff, if proven, would violate company policy as much as 
they would violate the antitrust laws. Whatever may be the wisdom of holding that 
corporate employer strictly liable for civil unjuries in such circumstances, it certain- 
ly cannot be said that such injuries are the result of the defendant’s “intentional” 
tort. : 

Opponents of contribution often argue that the deterrent effect of the treble 
damage action in promoting antitrust compliance may be decreased if contribution 
among joint torfeasors were to be permitted. Deterrence, they say, is reduced, first 
by lowering potential liability, and second by allowing each conspirator to assess his 
potential liability in advance. I cannot accept this argument. To begin with it is 
purely a theory, with nothing in the way of evidence or experience to support it. 
One might just as well theorize that deterrence would be increased by the existence 
of contribution, since every guilty party is forced to pay something. I seriously doubt 
whether any businessman ever decided to forego a conspiracy to fix prices solely 
from fear that he might be required to pay the damages caused by some co-conspira- 
tor, over and above those he caused. The uncertainties are just too great to permit 
such finely tuned decision making. A judgment representing treble the damages 
cause by a single defendant, when combined with possible criminal liability, already 
provides considerable deterrence against violation. In addition, the mere pendency 
of an antitrust proceeding, with its attendant disruption of a company’s file system 
and the inconvenience of preparing for trial, is tremendously expensive and very 
visible to all employees, providing still further deterrence. ‘ 

In assessing arguments pro and con concerning deterrence, it might be well to 
note the Supreme Court’s warning that in the antitrust arena there exists a real 
danger of over-deterrence. In the Gypsum case, the Court pointed out that when 
penalties become so draconian that those who make business decisions begin to 
avoid aggressive pro-competitive behavior simply from fear of massive penalties if 
they are wrong, the policies which underlie the antitrust laws may be defeated. In 
this sense, the antitrust laws are very different from laws, such as those against 
food adulteration, where excessive zeal although costly would not normally bring 
about results totally at odds with the underlying objectives of the law. 

Opponents of contribution sometimes express the concern that it will unduly com- 
plicate antitrust litigation. Certainly this is a matter to be given serious considera- 
tion. It would be diffficult to overstate the problems which federal judges have been 


3 United States v. United States Gypsum Com , 488 U.S. 422 (1978). 

4 oe USS. 333 (1969). an oo 

5 See, e.g., Gray v. Shell Oil Co., 469 F. 2d 742 (9 Cir. 1972) cert. denied, 412 U : 
Belliston v. Texaco, Inc., 455 F. 2d 175 (10 Cir. 1972) cert. denied 408 US. 928 aor said 
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forced to confront in recent years as a result of large-scale antitrust litigation. And 
in the Texas Industries case, Justice Burger quite properly noted that contribution 
may add new and further complications to what is already enormously complicated 
litigation. It is worth noting, however, that every time the Congress creates a new 
substantive right of any kind, the burden on the judicial system is increased. It is 
also self-apparent that the trial of any case which involves cross-claims or third- 
party claims will be more complicated than a case without such claims. But, this 
does not mean that as a result of contribution, antitrust litigation will become 
unduly complex. The critical question is the extent to which contribution claims will 
necessarily and unavoidably make the trial of the main action less manageable. It is 
my view that with proper judicial control, claims for contribution can be handled 
with no serious deterioration in the rights of the parties. 

With or without claims for contribution, complex litigation can be effectively 
managed only if the trial judge establishes an early and continuous involvement in 
the progress of the case through the pretrial stage. With such involvement by the 
trial judge, virtually any case can be made manageable. And the Federal Rules of 
Civil Procedure vest a trial judge with ample authority to ensure that contribution 
claims do not unnecessarily complicate the case. Rule 16 authorizes pretrial proce- 
dures to focus and formulate issues for trial. Rules 14, 21 and 42 give the trial court 
wide discretion to consolidate or separate the trial or claim of any issue, when nec- 
essary in the furtherance of justice. Given this range of procedural tools, it is my 
view that a trial judge is well-equipped to deal efficiently with contribution claims. 
In numerous cases outside the antitrust field, we find that contribution and indem- 
nity claims do not unduly complicate litigation. 

Some plaintiffs’ lawyers have testified that permitting contribution will discour- 
age the partial settlement of antitrust cases by increasing uncertainties about a 
given defendant’s ultimate exposure to liability. This, they say, undermines the 
strong judicial policy favoring settlement of disputes without adjudication. There 
are several. answers to this argument. First, the Supreme Court has rejected the 
contention that uncertainty as to a given defendant’s share of liability is any real 
impediment to a settlement. In a recent case, the Court stated that the existence of 
comparative negligence, which is analogous to contribution, has no such effect. 
Second, we know that in most situations where judgment sharing agreements exist, 
there is no adverse impact on fair and equitable settlements. Indeed, with liability 
more logically related to an objective measurement settlement is promoted. In my 
view, the only settlements that will be discouraged by a rule permitting contribu- 
tion are the unfair, extorted settlements of the type which have prompted this legis- 
lation. Even if that were not true, however, one could not justify a rule of law which 
brings about a grossly inequitable distribution of liability simply because it pro- 
motes easy settlement. 

As I noted earlier, the report of the Antitrust Section recommends that contribu- 
tion legislation be extended beyond price fixing cases and made applicable to all 
antitrust cases involving joint liability. Certainly there are many situations other 
than price fixing cases where contribution is called for in the interest of fairness. 
The only rational argument for limiting contribution to price fixing cases is that 
such cases lend themselves to a market share formula as the measure of contribu- 
tion shares. I do not consider this to be a compelling basis for refusing contribution 
in all other cases. In price fixing cases and in most other horizontal cases, where 
market share is an appropriate measure of contribution, courts should use that 
measure. In vertical cases, however, where market share is meaningless, courts 
should have flexibility to fashion a more appropriate rule. The report of the Anti- 
trust Section adopts as a measure for contribution the concept of relative responsi- 
bility. This standard will enable the courts to use market share where that is an 
appropriate measure, yet it leaves flexibility for the courts to adopt a more suitable 
rule where market share is not appropriate. 

The recent proposal by the Department of Justice for a contribution bill resembles 
the proposal of the Antitrust Section in many respects, including the measure of 
contribution shares. The Department’s proposal, however, is more specific than that 
of the Section. The Department would spell out in the statute itself the market 
share formula for contribution in horizontal price fixing cases and would look to 
“responsibility for originating or perpetrating the violation” in all other cases. I dis- 
agree with this approach. To begin with I consider it unwise to draw a formalistic 
line between price fixing cases and other cases. Such a line places too much empha- 
sis on pleading and invites the parties to posture for result. Further, there are many 
practical situations where it is difficult if not impossible to differentiate price fixing 
agreements from other horizontal agreements, such as market division or agree- 
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ments to limit production. In practice, I believe the Department’s proposal will 

rove difficult to apply. : 
; Another difference tues the Department’s proposal and that of the Antitrust 
Section is the focus of the relative responsibility measure in cases where market 
share would not be applied. The Section’s proposal specifies only “relative responsi- 
bility” as the measure of contribution, leaving considerable flexibility in the court 
to fashion rules as needed. The Department’s proposal would specify relative re- 
sponsibility * * * for the origination or perpetration of the violation” for all such 
cases. This, in my view, places too much emphasis on culpability. There will obvi- 
ously be many situations where culpability should be the determinative criteria for 
measuring contribution, but I consider it unwise to write that into the statute for all 
cases. 

One important provision in the proposal of the Antitrust Section which is not 
found in the pending legislation is a statute of limitations. The pending legislation 
is silent as to when contribution claims would be cut off by the passage of time. I 
consider that to be a substantial shortcoming which will certainly cause consider- 
able difficulty to lawyers and judges. _or 

Moreover, the pending legislation appears to permit the bringing of contribution 
claims after the main action is concluded. This would be extremely wasteful in cases 
where a defendant in the contribution action was not a defendant in the main 
action. Since any right to contribution must necessarily be based on a proper and 
binding judgment in the main action, any contribution defendant who was not in 
the main action is not bound by the judgment there and must be given his day in 
court, i.e., the opportunity to relitigate issues decided in the main action upon which 
the contribution claim rests. 

The proposal of the Antitrust Section deals with this by requiring that contribu- 
tion claims be filed within sixty days after their existence becomes known.® There is 
no particular reason why it must be sixty days instead of say ninety days, but it 
seems advisable to compel the filing of contribution claims during the pendency of 
the main action so that all parties to the contribution action, even if they are not 
parties in the main action, at least have the opportunity to influence the outcome of 
the main action. Although there may be some circumstances where the trial court 
would not permit contribution claims to be joined in the main action, even for pre- 
trial purposes, that result should not be pre-ordained as a matter of statutory law in 
all cases as the pending legislation would do. 

On this point, too, the proposal of the Department of Justice differs from that of 
the Antitrust Section. Although the Department’s proposal does include a statute of 
limitations, which is preferable to no statute at all, it still would permit the filing of 
contribution claims up to six months after the main action concludes. For reasons 
a stated, I believe that will lead to an unnecessary duplication of judicial 
effort. 

March 8, 1982. 


CONTRIBUTION: SEARCHING FOR FAIRNESS TO LITIGANTS IN A PROCEDURAL THICKET 


(By Robert P. Taylor,* Member, California Bar Chairman, 1979 Task Force on 
Contribution Civil Practice and Procedure Committee Section of Antitrust Law) 


A thorny and difficult controversy today concerns whether contribution should be 
permitted among joint tortfeasors in damage actions brought under Section 4 of the 
Clayton Act.! Contribution is the right of one tortfeasor, who has been required to 
satisfy a judgment for which others are jointly responsible, to recover from other 
joint tortfeasors some portion of his payment to the plaintiff.? At first blush, if sev- 


° To give defendants an opportunity to examine the case, conduct some discovery, and make 
rule 12 motions, an initial period of one year after the filing of the main action is also provided 
ier peri eee contribution claims would be cut off. j 

*The author wishes to express his appreciation to his associate, Paul R. Griffin, member of the 
California and District of Columbia bars, for his valuable assist. i ri i 

Me Oe ere eases stance in preparing this paper. 

* See W. Prosser, Law of Torts § 51, at 310 (4th ed. 1971); 18 Am. Jur. 2d, Contribution § 1. The 
basis for contribution, where it is recognized, is found in equity; it is a means for the fair divi- 
sion of loss. Indemnification, on the other hand, is based upon express or implied contractual 
rights which shift the entire burden of liability from one tortfeasor to another. Contribution 
refers only to an adjustment of responsibilty among the detendants; it does nothing to alter the 


basic rule of joint and several liability in which each defendant ins li inti 
for the full amount of plaintiff's injury. arb Homes able, to the plaintiff 
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eral defendants are jointly liable for a plaintiff's injury, it is obviously unfair to re- 
quire one defendant arbitrarily to shoulder the entire burden of compensating the 
plaintiff while other perhaps even more culpable defendants are required to pay 
nothing. Neverthelesss, until very recently most pracitioners of antitrust law have 
thought that to be the case. 

Until the Eighth Circuit decided Professional Beauty Supply, Inc. v. National 
Beauty Supply, Inc.® last year, no federal court had ever rcognized a right of contri- 
bution in an antitrust case. That decision, coupled with developments over the last 
decade in large class-action litigation, had triggered a critical re-examination of the 
contributuon rule and its relationship to judicial convenience and the goals of anti- 
trust damage actions. While the origins of the rule against contribution are primar- 
ily historical and not particularly compelling, any change in the rule would be ac- 
companied by extensive procedural consequences, some of which are difficult or im- 
possible to evaluate prospectively. Thus, it is not merely the fact of contribution 
itself which must be addressed, but in addition some important ancillary questions 
that are presented only after it is decided that there shall be a right of contribution. 

The first and most obvious ancillary question, of course, is the basis that should 

be used for determining the amount of contribution shares. The basic choices are a 
per capita rule, a rule based on market share or sales to the plaintiff, and a relative 
fault rule. Before one can select a basis for contribution, however, other ancillary 
problems must also be considered: (1) whether a claim for contribution should be 
part of the same proceeding as the principal action or a separate proceeding; (2) 
whether a claim for contribution should lie against co-conspirators named but not 
sued by the plaintiff; (3) whether a settling defendant should have a right to contri- 
bution; (4) whether a claim for contribution should lie against a settling defendant; 
and if not, (5) whether the plaintiff should be entitled to pursue from other defend- 
ants that portion of his injury attributable to the settling defendant. Further, these 
practical problems must be considered against a backdrop of judicial convenience 
and such philosophical imponderables as “deterrence,” “fairness” and “justice.” 
_ This paper first, briefly outlines the history of the rule against contribution; 
second; discusses some of the problems created by the lack of contribution in large 
class-action litigation; third, summarizes arguments for and against permitting con- 
tribution in antitrust cases, and fourth, compares existing statutory proposals that 
are currently being debated. 


I. HISTORY OF THE RULE AGAINST CONTRIBUTION 


Contribution among joint tortfeasors was denied at common law, based upon an 
ancient legal maxim that no person who had deliberately done harm could found a 
cause of action on his own tort.‘ Although the actual rule of Merryweather vy. Nixan 
was limited to the denial of contribution among willful or intentional wrongdoers, 
courts nevertheless applied it to all tort litigation.’ By 1900, the rule was firmly es- 
tablished in a majority of American jurisdictions.® 

As already noted, however, there is obvious inequity in a rule which places the 
entire burden of an injury jointly caused upon only one of those responsible, par- 
ticularly where the tortious conduct is not intentional. Thus, as unintentional con- 
duct and strict liability have increasingly supplied the predicate for tort liability, 
dissatisfaction with the rule had increasingly led to its rejection. Contribution has 
been created by statute in England’ and in a large majority of American jurisdic- 
tions. Some specific Federal statutes provide for contribution narrowly, but as tort 
litigation. There is, however, a Federal common law that permits contribution in 


3594 F. 2d 1179 (8th Cir. 1979). 

4 Merryweather v. Nixan, 8 Term Rep. 186, 101 Eng. Rep. 1337 (K.B. 1799); see Restatement of 
Torts 2d, section 886A. ; J 

5 See, e.g., Knell V. Feltman, 174 F. 2d 662, 666 (D.C. Cir. 1949) (“Due to the brevity of the 
report and a misleading headnot, the Merryweather case has often been cited in support of the 
sweeping proposition that no contribution can be had between joint tortfeasors. It is plain, how- 
ever, that the ruling of the case was limited to the denial of contribution between willful or 
intentional wrongdoeres'’). ; ie 

® See J. Rose, “Contribution in Antitrust: Some Policy Considerations” (paper distributed at 
1979 ABA Convention). 

7The Law Reform (Married Wemen and Tortfeasors) Act, 25 and 26 Geo. 5c.30 (1935). 

*For a discussion of this history, see generally, Zapico v. Bucyrus-Erie Co., 579 F.2d 714, 718 
(2d Cir. 1978); Uniform Contribution Among Tortfeasors Acts of 1939 and 1955; Uniform Com- 
parative Fault Act of 1977. See also, n. 36 and n. 67, infra. ‘ 

2 Section 11(f) of the Securities Act of 1933, 15 U.S.C. § 77k(f); Sections 9(e) and 18(b) of the 
Securities Exchange Act of 1934, 15 U.S.C. §§ 78i(e) and 78r(b). We discuss below the status of 
pending legislation that would establish contribution in antitrust cases. 
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certain types of cases such as admiralty, securities, employment discrimination, air 
collision, Federal Employers Liability Act cases and negligence actions arising 1n 
the Federal enclaves.'° ' aula 

This clear trend of the law toward contribution stems from principles of funda- 
mental fairness, and reflects a policy goal of spreading loss in an equitable manner. 
As the Supreme Court recently stated, in providing for contribution in admiralty 
cases: : 

“[A] more equal distribution of justice can best be achieved by ameliorating the 
common law rule against contribution which permits a plaintiff rule against contri- 
bution which permits a plaintiff to force one of two wrongdoers to bear the entire 
loss, though the other may have been equally or more to blame.’ 

Similarly, the Third Circuit in a negligence action recently said: 

“There is no longer a legitimate place in our system, if, indeed, there ever was, 
for a rule of law which places the full burden of restitution upon one who is only in 
part responsibile for a plaintiff's loss.” 1 ; 

Despite the trend, courts in antitrust cases have been slow to accede to contribu- 
tion. The Eighth Circuit opinion in Professional Beauty Supply was the first case to 
permit an antitrust defendant to claim contribution from another tortfeasor.’* In 
that case, plaintiff, a wholesaler of cosmetic supplies, brought suit against another 
wholesaler alleging that the defendant had induced the manufacturer, who was not 
a party to the original action, to grant defendant an exclusive dealership and termi- 
nate plaintiff. Defendant filed a third-party complaint for contribution against the 
manufacturer, over whom defendant claimed it had no control. The district court 
dismissed for failure to state a claim. On appeal the Eighth Circuit, relying in part 
on Perma Life Mufflers, Inc. v. International Parts Corporation,* held that “fairness 
required that the right of contribution exist among joint tortfeasors at least under 
certain circumstances.” 15 

The majority concluded that the decision whether a particular party is entitled to 
contribution is best left to the trier of fact upon consideration of all the circum- 
stances of a case, including the factors specified by Justice White in his concurring 
opinion in Perma Life. 1® 

Subsequently, both the Fifth and Tenth Circuits, the only other federal courts of 
appeal to rule on the question, have declined to recognize a right of contribution, 
preferring instead to await a clear signal from Congress.17 As the Tenth Circuit 
stated: “Certainly, the Congress, assisted by the resources of the executive branch, is 
in a far superior and more appropriate position to gauge the impact on observance 
and enforcement of the antitrust laws from contribution and its various facets of 
implementation.” 18 

Shortly after Professional Beauty Supply was decided, Senator Bayh offered an 
amendment to Senate Bill S. 390, the “Antitrust Improvements Act of 1979,’’ which 
would have provided for contribution in price-fixing cases. He later withdrew the 


10 See, e.g., Heizer Corp. v. Ross, 601 F.2d 380 (7th Cir. 1979); Kohr v. Allegheny Airlines, Inc., 
504 F.2d 400 (7th Cir. 1974), cert. denied, 421 U.S. 978 (1975); Gomes v. Brodhurst, 394 F.2d 465 
(8rd Cir. 1968); Knell v. Feltman, 174 F.2d 662 (D.C.Cir. 1949); Gould v. American-Hawaiian 
per aes Co., 387 F.Supp. 163 (D.Del. 1974), vacated on other grounds, 535 F.2d 761 (3rd Cir. 

11 Cooper Stevedoring Co. v. Fritz Kopke, Inc., 417 U.S. 106, 111 (1974). 

2 Gomes v. Brodhurst, 394 F.2d at 467; see also W. Prosser, Law of Torts § 50 at 307 (4th ed. 
1971) (“There is obvious lack of sense and justice in a rule which permits the entire burden of a 
loss, ae se two defendants were equally, unintentionally responsible, to be shouldered onto 
one alone’’). 

‘8 Prior to the Eighth Circuit’s ruling, several district courts had denied contribution to anti- 
trust defendants. Sabre Shipping Corp. v. American President Lines, Ltd., 298 F.Supp. 1339 
(S.D.N.Y. 1969); Hl Camino Glass v. Sunglo Glass Co., 1977-1 CCh Trade Cas. J 61,5383 (N.D.Cal. 
1976); Olson Farms, Inc. v. Safeway Stores, Inc., 1977-2 CCH Trade Cas. ] 61,698 (D.Utah 1977) 
aff'd., 1979-2 CCH Trade Cas. {| 62,995 (10th Cir. 1979). j 
_ 4392 U.S. 134 (1968). In Perma Life, the Supreme Court held that the doctrine of in pari de- 
licto does not preclude a treble-damage action by one co-conspirator against another. 

15 594 F.2d at 1185. 

_ '°392 U.S. at 146-47. Those factors are the following: the relative responsibility for originat- 
ing, negotiating and implementing the illegal scheme; who might reasonably have been expected 
to benefit from the activity; whether any party attempted to terminate the arrangement and 
Soa Sg resistance from other parties; and who ultimately profited or suffered from the ar- 
rangement. 

7 Wilson P. Abraham Construction Corp v. Texas Industries, Inc., 604 F, 2d 897 i 
1979), petition for cert. filed sub nom. Texas Industries, Inc. v. Radcliff Materials, oe ne a 
1144, 949 Antitrust & Trade Reg. Rep. (BNA) at A-9 (Jan. 31, 1980); Olson Farms, Inc. v 
Safeway Stores, Inc., 1979-2 CCH Trade Cases, {] 62,995 (10th Cir. 1979). f aad 

18 Olson Farms at 79,704. 


14] 


amendment and, on July 9, 1979, introduced Senate Bill S. 1468, a separate bill enti- 
tled the Antitrust Equal Enforcement Act of 1979,” again seeking to establish con- 
tribution in price-fixing cases. 

After two days of hearings last June before the Subcommittee on Antitrust, Mo- 
nopoly and Business Rights of the Senate Judiciary Committee, S. 1468 was favor- 
ably voted out of committee by voice vote. The bill has not yet been brought to the 
Senate floor for debate or a vote. 

At the Spring meeting of this Section last year, the Civil Practice and Procedure 
Committee undertook to study whether contribution should be permitted and, if so, 
on what terms. In August 1979, the Committee submitted to the Council a majority 
report, recommending that contribution legislation enacted and setting forth a stat- 
utory proposal, and a minority report arguing to the contrary. The Council subse- 
quently adopted the majority report, with a few changes in form.?° 


Il. THE PRACTICAL PROBLEM CREATED BY THE LACK OF CONTRIBUTION IN LARGE 
ANTITRUST LITIGATION 


Although the debate over the law of contribution is often couched in philosophical 
rhetoric, having to do with fairness and the potential impact of contribution on de- 
terrence and other antitrust enforcement objectives, the most powerful stimulant 
for change appears to be a belief that the lack of contribution has given rise, in cer- 
tain recent cases, to such massive liability as to inhibit a defendant’s willingness to 
try an antitrust claim on its merits. Many defendants claim that as a result of expo- 
sure to massive liability, plaintiffs have been able to coerce large and unfair settle- 
ments, unrelated to guilt, innocence, or impact upon the plaintiff. 

While the rule against contribution itself has not changed since enactment of the 
Clayton Act in 1914, developments in other areas have drastically altered the rule’s 
effect in treble-damage actions. With the rise of large class actions since the adop- 
tion of the “opt-out” rule in 1966,?! the advent of parens patriae in 1976,22 and the 
use of fraudulent concealment and other doctrines unforeseen in 1914 which expand 

‘liability, antitrust defendants today are exposed to liability in ever-increasing 

amounts.” For example, the three nonsettling defendants in the Plywood litiga- 
tion ** faced a potential judgment of $1.5 billion based on a formula approved by the 
jury. In the Corrugated Container litigation,?> the court stated that total damages 
were in the range of $200 million to $1 billion, before trebling.?* Settlements, alone, 
in that case total nearly $300 million to date, and the case is not yet over.?’ 

The harshness of the rule prohibiting contribution becomes most readily apparent 
in situations where some defendants settle leaving others to defend on the merits. 
The problem of massive industry-wide liability is theoretically the same whether or 
not other defendants have settled.?* But as a practical matter the problem is not as 
great before others have settled, because a defendant confronted with liability is at 
least aware that others similarly situated could share a judgment, if only by agree- 
ment before trial. However, when plaintiffs have settled with some defendants at a 
figure below their trebled claim, the entire claim for liability is then asserted 
against the remaining defendants, with the only reduction in the award on account 


‘9 The text of S. 1468 is attached hereto as app. 1. ; ; 
20 The statutory proposal incorporated as part of the Council report is attached hereto as app. 
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21 Fed.R.civ-P. rule 23. 

22 Title III of the Hart-Scott-Rodino Antitrust Improvements Act of 1976, 15 U.S.C. §§ 15c-15h. 

23 For a general discussion of the interaction of those doctrines and their combined effect on 
antitrust defendants, see, A. Littman and R. Van Buskirk, “the ‘Dogmas’ of Antitrust Actions: A 
New Perspective,” 25 Antitrust Bulletin 687 (1979). 

24 In Re Plywood Antitrust Litigation, MDL 159 (E.D.La.). 

25 In Re Corrugated Container Antitrust Litigation, MDL 310 (S.D.Texas). 

26 1979-1 CCH Trade Cases, 62,689, at 77,879. : aad 

27 According to the Senate report accompanying S.1468, private plaintiffs in the aggregate 
have received more as settlements in the past two years (nearly $2 billion) than in the previous 
50 years combined. That fact, alone, demonstrates a significant departure from historical prac- 
tice and with no appreciable change in the substantive law. Report of the Committee on the 
Judiciary on S.1468, S. Rep. No. 96-428, 96th Cong., Ist sess. 11 (1979) (hereinafter “Senate 
Report”). 

» This paper does not address the application of joint and several liability to all antitrust con- 
spiracy cases, however broad in scope. Most courts have automatically assumed joint and several 
liability, and to a large extent so have those debating whether there should be contribution. A 
cogent argument can be made that joint liability should not automatically be applied in every 
conspiracy case, particularly where there is alleged to be a national conspiracy participated in 
by small, regional sellers. See A. Littman and R. Van Buskirk, “The ‘dogmas’ of Antitrust Ac- 
tions: A new Perspective,’ 25 Antitrust Bulletin 687, 719-35 (1979). 
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of the settlements being a straight subtraction from the final judgment (after tre- 
bling) of the amount paid.”° - : aa 

Therein lies the practical problem to litigants. To a small company in particular, 
liability for the entirety of the damage that might be inflicted by an entire industry 
can exceed the company’s net worth, jeopardizing both its relationship with credi- 
tors and its ability to compete. And even to a large company, such exposure severely 
alters the settlement calculus, making a trial on the merits unwise if not unthink- 
able. rece hae 

To escape the harshness of such a result and to facilitate trials on the merits, it is 
not uncommon for defendants in some cases to provide for contribution by contract. 
Where joint defendants are few in number and of comparable size and culpability, 
they often are able to enter what are called “judgment sharing agreements.” Al- 
though diverse, such agreements typically apportion liability under some agreed- 
upon formula, often market share, and provide that if any signatory defendant set- 
tles it must require the plaintiff to reduce any judgment obtained against the other 
signatories by the settling defendant’s percentage share under the agreement or al- 
ternatively to remain contractually responsible to the other signatories for any dif- 
ference. Such an agreement circumvents both the Flintkote rule and the lack of con- 
tribution. In a great many cases, however, because of disparities in size, culpability, 
market share or other such factors, defendants are not able to negotiate sharing 
agreements. 

A recent example which illustrates the problem and, according to the Senate 
report accompanying S. 1468, shows “how today’s vast damage claims are used un- 
fairly to ‘whipsaw’ settlements from smaller companies,” *° is the story of Green 
Bay Packaging, Inc., a small Wisconsin company which was named as a defendant 
in the Corrugated Container litigation.*: That proceeding consisted of some 50 pri- 
vate class actions brought against 39 companies representing about 70 percent of 
the corrugated box industry. The civil actions followed the Justice Department’s 
companion criminal case, in which some defendants were convicted on pleas of nolo 
contendere and others were acquitted.*? 

Green Bay Packaging is a 53-year-old, family-owned business with only 1.7 per- 
cent of the national market. : 

Neither the company nor any of its employees was indicted in the criminal case. 
Not one past customer of Green Bay Packaging was even named as a plaintiff in 
any of the suits. Because of the large number of defendants and the disparity in 
their size, market share and involvement in the alleged conspiracy, not sharing 
agreement existed at the time settlements began. The Senate report describes the 
position in which Green Bay found itself: 

“The strategy of the plaintiffs was to break the defendants’ ranks by offering dis- 
counted settlements to a few initially in order to pressure subsequent settlements at 
a higher price. The plaintiffs were successful, settling with the first defendant at 
$500,000 per percentage point of market share, and the second at $1 million. The 
second settlement was the more significant, for it was with a defendant which has 
the second largest market share (8.8%) and which was to plead nolo contendere in 
the criminal case. The $8.3 million settlement was clearly beneficial to the defend- 
ant because its potential liability for its own sales alone ranged from $50 to $250 
million, and its total potential liability for the industry’s sales ranged from over 
$250 million to well over $3 billion—depending on the damage estimate used. 

“The sum deducted [as a result of the settlement by the largest defendants] from 
the potential liability facing the other 35 defendants was only $8.3 million, however, 
not the $50-250 million traceable to the settling defendant's own sales. Since this 
defendant was now protected from having to share in paying off that sum, the liabil- 
ity of the other defendants thus increased for all practical purposes by that amount 
overnight. This dramatic escalation in liability increased the settlement pressure as 
other defendants—now paying at a rate of $2 million a point and rising—sought to 


2? That result is apparently required by the Ninth Circuit ruling in Flintkote v. Lysfjord, 246 
F.2d 368, 398 (9th Cir. 1957), cert. denied, 355 U.S. 835 (1957). In the usual case, the auein 
does little to reduce exposure to liability, because settlement takes place at some low percentage 
of damages claimed. 

% Senate Report at 14. 

* During committee hearings on S. 1468, Senator Bayh, the bill’s author, observed that, “[the 
Green Bay Packaging] case is an excellent example of the problem we are trying to deal with.” 
Hearings on S. 1468 before the Subcommittee on Antitrust, Monopoly and Business Rights of the 
Committee on the Judiciary of the United States Senate, 96th Cong., Ist Sess. 37 (1979) (herein- 
aig na it esc! i 

32 efendants who chose to go to trial were acquitted . i 
(BNA) at And Gune 21, 1979). q (919 Antitrust & Trade Reg. Rep. 
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protect themselves. Because the damages attributable to these settling defendants 

also remained in the case, the damage exposure and settlement price thus continued 

a eae greatly for nonsettling defendants every time another defendant set- 
ed. 

Maintaining total innocence throughout, Green Bay’s directors determined to 
fight the case. However, by March 1979, 20 defendants had settled, some for as high 
as $6.5 million per percentage point. By that time, Green Bay’s potential damage 
exposure was literally in the billions of dollars—with no right of recourse against 
any other settling or nonsettling defendant. Green Bay Chairman of the Board, 
George Kress, stated before Senate hearings that the situation left his company no 
choice but to settle: 

“[We] concluded that we must stand ready to bear the burden of a potential legal 
liability of $5 billion if we followed our original decision to defend our innocence of 
any civil antitrust liability .. . This . . . would wipe out our entire equity and give 
our legitimate creditors from 1.5 cents to 10 cents on their debt dollar. The choices 
available to Green Bay Management became clear . . . 1. Settle the pending class 
action suits by paying more than $5.5 million . . . and still face the liability of de- 
fending the individual antitrust civil suits which might be brought by customers 
who did not wish to participate as members of the present class; or 2. Stand ready 
to continue to defend the class action suits and face the contingent liability of over 
$5 billion. This contingent liability would have to be reported to Green Bay’s mort- 
gage holders and potential lenders who would be very reluctant to even consider 
lending additional money to a corporation facing this severe a liability. Our compa- 
ny’s borrowing power was voided with this threat of insolvency hanging over our 
corporate heads, the owner managers and outside directors of Green Bay reluctantly 
concluded a settlement agreement. . . 

“Loss of borrowing power is a killing factor for a small privately owned corpora- 
tion involved in a capital intensive manufacturing industry where a small business 
_ must borrow in order to compete . . . [OJur net worth is $70 million, and we have 
over $50 million borrowed.”’ 34 

The result was that Green Bay Packaging, a small, family-owned business that 
was not even indicted in the criminal case, considered itself forced to settle the civil 
case at a rate three and one-half times greater than a company which was indicted 
and pleaded nolo contendere in the criminal case and which has a market share 
nearly five times larger. Such stories, which are not just isolated cases, provide 
much of the impetus for changing the rules about contribution.** 


Ill. ARGUMENTS FOR AND AGAINST CONTRIBUTION 


The debate over whether contribution should be permitted in antitrust cases fo- 
cuses on five principal themes: (1) principles of equity; (2) deterrence of unlawful 
conduct; (3) complication of the issues and the plaintiff's right to control the lawsuit; 
(4) discouragement of settlements; and (5) Congressional intent. The last of these 
themes, that of Congressional intent, also involves the question whether rules of 
contribution are more appropriately formulated by Congress or by the courts. 


A. Principles of equity 

The fundamental argument advanced in support of contribution is that it is fair 
to distribute liability, on some basis, among all of those responsible for it. That obvi- 
ous principle is the predicate of both the Eighth Circuit’s opinion in Professional 
Beauty Supply and the Antitrust Section’s report on contribution. The only real re- 
sponse to this argument bears some similarity to the unclean hands doctrine. Oppo- 
nents of contribution contend that as a matter of principle the judicial process 
should not come to the aid of wrongdoers—especially intentional ones. As already 
noted, that was the historical basis for a no contribution rule, and many would 


33Senate report at 14-15. 

34 Senate hearings at 34; Senate report at 15. 

35 Under either of the two statutory schemes considered below, Green Bay would have no 
claim for contribution against settling defendants, but plaintiffs would be required to reduce 
their claims against remaining defendants insofar as such claims were based upon sales by a 
settling defendant. A comparable result was reached in Gomes v. Brodhurst, 394 F. 2d 465 (3 Cir. 
1968), a negligence case in which the court held that plaintiffs settlement with one of several 
defendants implied removal of the settling defendant’s share of total liability, at least in those 
Federal jurisdictions where relative fault is employed to apportion damages among defendants. 


See also, n. 70, infra. 
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apply the same rationale to all antitrust cases as the basis for a continued denial of 
contribution.** There are, however, some powerful countervailing arguments. ' 

Even the proposition that intentional tortfeasors should not qualify for the court's 
protection is subject to criticism. Refusing to permit a contribution action by one 
intentional tort-feasor could create a windfall for another equally guilty intentional 
tortfeasor who then would escape without paying anything simply because the 
plaintiff looked elsewhere to execute. More important, however, many if not most 
antitrust cases today do not involve “intentional” behavior in the usual sense of the 
word. Suits alleging territorial restraints of trade, anticompetitive mergers, and 
indeed all rule of reason cases, involve activities in the “gray zone” of antitrust law 
in which conduct is ruled unlawful only in retrospect. The case law is replete with 
examples of good faith efforts to comply with the antitrust laws that were later held 
unlawful.*” ’ 

Even in price-fixing cases, the type most often cited as “intentional,” there may 
have been no intentional violation of the law. Typical are the cases which arose in 
the aftermath of United States v. Container Corp.,** where companies obtained price 
information from competitors on the advice of counsel that such information was 
needed to comply with the Robinson-Patman Act.** Although the Supreme Court 
stated ten years later in the Gypsum case *° that no Robinson-Patman Act exception 
exists to its holding in Container, several federal courts of appeal in the interim 
held that such efforts were perfectly proper and consistent with competition. If an 
appellate court regards certain conduct as pro-competitive, it is at least questionable 
to argue that a business decision to engage in that conduct is an “intentional” tort. 
The Supreme Court made clear in Gypsum that intent is not a prerequisite to a civil 
award in a price-fixing case,‘2 so as a practical matter, “intent” is rarely in issue. 

Finally, the element of “‘intent’’ is an elusive concept in the context of vicarious 
liability, when a corporation is held liable for the acts of an employee carried out in 
the normal course of his employment. Antitrust defendants are usually companies 
whose employees are alleged to have committed unlawful acts for which the plain- 
tiff seeks to hold the employer liable. It is frequently the case, however, that the 
allegedly unlawful acts, if proven, would violate company policy as much as the 
antitrust laws. Whatever the wisdom of holding an employer strictly liable for civil 
injuries in those circumstances, it cannot be said that such injuries are the result of 
the employer’s “intentional’’ tort. 


B. Deterrence of unlawful conduct 


Opponents of contribution often argue that the deterrent effect of the antitrust 
laws will be decreased if contribution among joint tortfeasors is permitted. Contribu- 
tion, they say, might decrease the deterrent effect in two ways: first, by significantly 
lowering each antitrust conspirator’s potential liability and, second, by allowing 
each conspirator to assess more accurately in advance his potetnial liability..* As 
stated by the Fifth Circuit: “The chance that a participant may be faced with a full 
judgment is more likely to discourage anticompetitive conduct than would ensuring 
that each participant pays only some fair share. Allowance of contribution in effect 


%* The Uniform Contribution Among Tortfeasors Act of 1939, reprinted in 12 Uniform Laws 
Ann. 57, provided a right of contribution without distinguishing between intentional and unin- 
tentional tortfeasors. The Uniform Contribution Among Tortfeasors Act of 1955, reprinted in 12 
Uniform Laws Ann. 63, however, modified the 1939 Act to make such a distinction. Section l(c) 
of the 1955 Act provides, “There is no right of contribution in favor of any tortfeasor who has 
intentionally or [willfully or wantonly] caused or contributed to the injury . . .” (id.) (emphasis 
se Use Ui eae ee Boers been Carey Nae ne east nine states. See, eg., Alaska Stat. 

.16.010-. ; Colo. Rev. Stat. -50.5-101 to 106 i : : 

ras West ane isi), a (Supp. 1978); Fla. Stat. Ann. 
It is significant in this regard that the Uniform Comparative Fault Act, adopted in 1977, r 

printed in 12 Uniform Laws Ann. 27 (Supp. 1979), does not differentiate for = sete of be pale 

tionment between intentional and unintentional torts. Although no state has yet adopted the 

Uniform Comparative Fauit Act, New York’s contribution statute, enacted in 1974, provides for 

Soa ana among joint tortfeasors regardless of intent (N.Y. Civ. Prac. Law § 1401 (McKinney 
57 See, e.g., United States v. Topco Associates, Inc. 405 U.S. 596 (1972): United States v. Arnold. 

Schwinn & Co., 388 U.S. 365 (1967); Simpson v. Union Oil Co.. : So ; ; 
98 393 U.S, 383 (1969). a kite Tee eG 
9915 U.S.C. § 18. 

*° United States v. United States Gypsum Co., 488 U.S. 422, 453-59 (1978). 

é Pri a od % Snel ee ea ees Cir. 1972), cert. denied, 412 U.S.-948 (1973): 
elliston Vv. Lexaco, inc., : 3) beh ), , i : 
a Ade US, chad oa, cert. denied 408 U.S. 928 (1972). 

** Senate Hearings at 7 (Shenefield testimony). 
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ensures that the burden upon a particular defendant would be ameliorated by a di- 
vision of liability.” 4 

Those favoring contribution dispute the assumption that deterrence is necessarily 
enhanced by arbitrarily increasing a potential defendant’s exposure to liability. In 
the first place, a large judgment, representing treble the damages caused by a single 
defendant alone, when coupled with the criminal sanctions and the tremendous ex- 
pense and inconvenience of litigation, it itself a substantial impetus for complying 
with the law. 

Second, serious doubt exists whether any businessman has ever decided to forego 
an effort to fix prices or engage in other illegal conduct out of fear of paying treble 
the damages caused by his co-conspirators—in addition to his own. The uncertain- 
ties seem too great to permit such finely tuned decision-making. 

Third, one must consider the danger that exposure to massive liability may deter 
desirable, pro-competitive business behavior. As the Supreme Court recently noted 
in the Gypsum case: 

“(There exists] the distinct possibility of overdeterrence; salutary and procompeti- 
tive conduct lying close to the borderline of impermissible conduct might be 
shunned by businessmen who chose to be excessively cautious in the face of uncer- 
tainty regarding possible exposure to criminal punishment for even a good-faith 
error of judgment.” * 


* * * * * * * 


“(W]here the conduct proscribed is difficult to distinguish from conduct permitted 
and indeed encouraged, as in the antitrust context, . . . excessive caution. . . will 


not necessarily redound to the public’s benefit.” + 

Although the Court was discussing the danger of “overdeterrence” in the context 
of strict criminal liability, the same observations apply to massive civil liability. 

Finally, the deterrent effect of the antitrust laws actually may be diminished if 
some wrongdoers are permitted to escape liability altogether, not only unscathed by 
the penal aspect of the lawsuit but also unjustly enriched in the amount of their 
unlawfully obtained overcharges. In Professional Beauty Supply, the Eighth Circuit 
stated: 

“We believe that the question of deterrence actually cuts both ways and on bal- 
ance a rule allowing contribution is actually a greater deterrent. The fact that one 
tort-feasor may be held liable for all the damages arising from the antitrust viola- 
tion necessarily means that other joint tortfeasors may go ‘scot free.’ This possibility _ 
of escaping all liability might cause many to be more willing, rather that less will- 
ing, to engage in wrongful activity.” 47 

Former Assistant Attorney General John Shenefield, though generally not enthu- 
siastic about contribution, did recognize that contribution might serve to increase 
deterrence, “by making it more likely that all members of an antitrust conspiracy 
will be sued by somebody, either the plaintiff or by a defendant seeking contribu- 
fon, "ee as 


C. Complication of the issues and the plaintiff's right to control the lawsuit 


Another argument against contribution is that antitrust litigation, already enor- 
mously complex, would be further complicated if cross-claims and third-party com- 
plaints could be asserted for contribution purposes. Not only would the issues 
become more complicated at trial, but by permitting contribution and possibly 
bringing third parties into the case, the scope of discovery would be increased sig- 
nificantly and the plaintiff would lose control over his lawsuit. Such a result, it is 
argued, would be inconsistent with the Supreme Court’s desire to simplify antitrust 
litigation as expressed in J//linois Brick.*® 

Proponents argue, however, that permitting contribution need not complicate or 
obfuscate the plaintiff's case. Federal district courts are empowered under Fed.R. 
Civ.P. 42(b) to sever contribution issues from the main case. Similarly, Rule 14 pro- 


44 Wilson P. Abraham Construction Corp. v. Texas Industries, Inc., 604 F.2d 897, 901 (5th Cir. 
1979), petition for cert. filed sub nom. Texas Industries, Inc. v. Radcliff Materials, Inc., No. 79- 
1144, 949 Antitrust & Trade Reg. Rep. (BNA) at A-9 (Jan. 31, 1980). 

45 United States v. United States Gypsum Co., 438 U.S. 422, 441 (1978). 

46 Td. at 442, n. 17. 

47 594 Rot 1185. ii 

48 Senate hearings at /. 

49 Fines Brick Co. v. Illinois, 431 U.S. 720, 745 (1977). 
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vides that any party may move to strike or sever a third-party claim for separate 
trial.*° 7. : 

In securities cases, often as complex as antitrust suits, contribution claims and 
evidence relating thereto are normally heard and resolved by the court after judg- 
ment. As the majority in Professional Beauty Supply stated: 

“{S]ecurity [sic] cases are often as complex as antitrust cases. We are aware of no 
unmanageable administrative problems which have been caused by allowing contr- 
bution in security cases. On the contrary, the trend has been to allow contribution 
in security actions which are brought under sections of the Security Act which do 
not have express contribution provisions.™ ’ 

As a practical matter, a plaintiff generally sues most or all of those he claims 
have injured him, so the addition of parties is not likely to be a major problem. To 
some extent contribution may encourage plaintiffs to exercise more care in selecting 
their defendants, thereby alleviating some judicial burdens in the long run.* 


D. Discouragement of Settlements 


Plaintiffs’ lawyers testified at Senate hearings on S. 1468 that permitting contri- 
bution would discourage partial settlements,** by increasing the uncertainty about a 
given defendant’s ultimate exposure to liability. This, they said, would undermine 
the strong judicial policy in favor of setting disputes without adjudication.**  _ 

Those favoring contribution offer a number of reasons why contribution will not 
discourage settlements. First, the Supreme Court has rejected the notion that uncer- 
tainty as to a given defendant’s share of total liability is any real impediment to 
settlement. In a recent comparative negligence case, analogous in many ways to pro- 
posed contribution legislation, the Court concluded that “comparative negligence 
. . . does not appear to discourage the negotiation of settlements. . . .” 

Second, many experienced practitioners have pointed out that in those antitrust 
cases in which a judgment sharing agreement has been reached, partial settlements 
are not inhibited. Indeed, because settlement discussions occur on a more rationale 
basis, with liability logically related to culpability and impact upon the plaintiff, it 
has been their view that settlement is promoted. Third, while contribution might 
discourage unfair or coerced settlements, no party should be denied the opportunity 
to prove its innocence out of fear of paying treble damages caused by defendants 
who have settled. Fourth, it is doubtful that contribution would discourage conspira- 
tors with a weak defense from settling. Fifth, while plaintiffs might be discouraged 
from settling with a small defendant with a large market share, there is no appar- 
ent reason why a plaintiff's total recovery should relate to the size and ability of a 
defendant to pay rather than the damages it has caused. Finally, even assuming 
contribution would have some deterrent effect on settlements, the Supreme Court 
has rejected the notion that an unjust substantive rule may be justified merely be- 
cause it promotes quick settlements: 

“[A]t bottom, [this argument] asks us to continue the operation of an archaic rule 
because its facile application out of court yields quick, though inequitable, settle- 
ments, and relieves the courts of some litigation. Congestion in the courts cannot 
justify a legal rule that produces unjust results in litigation simply to encourage 
speedy out-of-court accommodations.” 56 


°° Not all courts agree that Rules 42 and 14 are adequate to solve this problem. As Judge 
Hanson, a district court judge sitting by designation, stated in his dissenting opinion in Profes- 
sional Beauty Supply: 

“Aware that litigation may spiral out of control, it is foreseeable that some plaintiffs will 
decide to forego a legitimate cause of action. Though district courts have the power to superin- 
tend complex litigation, the multiplication of issues and parties remains to be grappled with, 
and the chilling effect on the incentive to bring or pursue a lawsuit is unlikely to be diminished 
by the mere possibility of the favorable uses of district court discretion” (594 F.2d at 1190). 

Similarly, in Abraham Construction, the -Fifth Circuit expressed a similar concern over the 
procedural complexities created by permitting contribution in antitrust cases. Writing for the 
as ore Judge yg cre ach ete 

: owance of third-party claims may open a Pandora’s box of proce i 
which district court discretion may prove a palliation” (604 F.2d at 508), ge cars 

594 F.2d at 1185, citing Odette v. Shearson, Hammill & Co., 394 F.Supp. 946, 957-58 
(S.D.N.Y. 1974); Liggett & Myers Inc. v. Bloomfield, 380 F.Supp. 1044 (S.D.N.Y. 1975); Globus 
Inc. v. Law Research Service, Inc., 318 F.Supp. 955 (S.D.N.Y. 1970) aff'd., 442 F.2d 1346 (ond Cir.) 
cert. denied, 404 U.S. 941 (1971); deHaas v. Empire Petroleum Co., 286 F.Supp. 809 (D. Colo. 
1968), aff'd. in part, rev'd. in part on other grounds, 435 F.2d 1223 (10th Cir. 1976) ; ; 

52 See Senate report at 20. . 

53 See, e.g., Sachnoff testimony at 53-55. 

5* Zenith Radio Corp. v. Hazeltine Research, Inc., 401 U.S. 321, 346-47 (1971). 

55 United States v. Reliable Transfer Co., 421 U.S. 397, 408, n. 18 (1975). 

56 421 U.S. at 408. 
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E. Congressional intent 


Congress expressly provided for contribution among intentional wrongdoers under 
securities law in Section 11(f) of the Securities Act of 193357 and Sections 9(e) and 
18(b) of the Securities Exchange Act of 1934.5° Proponents of contribution in anti- 
trust cases often point to those provisions as support for the proposition that, on 
those occasions when Congress has considered the issue, it has allowed for contribu- 
tion. While the lawmakers apparently did not consider the matter when the Clayton 
Act was enacted, proponents contend that Congress would provide for contribution 
in antitrust cases were it to consider the question today. In the Eighth Circuit's 
view: 

“[T]he presence of contribution provisions in the security laws is some indication 
that if the question were presented today, Congress would include a right to contri- 
bution as part of the antitrust laws.” 5° 

Using a comparable rationale, federal courts have had no trouble extending con- 
tribution to Section 10(b)\(5) cases under the Securities Exchange Act of 1934 even 
though Congress did not expressly authorize either civil liability or contribution 
thereunder. As a policy matter, courts have viewed contribution as part of the regu- 
latory framework of the securities laws.®° 

Those who oppose contribution, on the other hand, cite the lack of any similar 
antitrust statutes as evidence that Congress did not intend that any such cause of 
action exist in antitrust cases, particularly in view of the longstanding common law 
rule and lower court decisions prior to Professional Beauty Supply denying contribu- 
tion. 


IV. A COMPARISON OF S. 1468 WITH THE STATUTORY PROPOSAL OF THE ANTITRUST 
SECTION 


Those opposed to contribution and some of those favoring it in principle feel that, 
if contribution is to be permitted, the rule should be left to the courts to work out 
on a case-by-case basis. At Senate hearings on S. 1468, former Assistant Attorney 

. General Shenefield recommended that the necessary time be taken fully to under- 
stand contribution in antitrust cases, the likely effects of particular contribution 
rules, and the relative merits of making legislative choices or leaving development 
of the doctrine to the courts.*! Caution should be exercised, in his opinion, to guar- 
antee that ‘‘we are not giving up more in the way of antitrust enforcement than we 
are protecting in the way of fairness to all the parties.” *? Along this line, Senators 
Kennedy and Metzenbaum have recommended that, if legislative action is neces- 
sary, Congress amend the Clayton Act merely to establish that nothing contained 
therein shall be construed to bar contribution under the antitrust laws.* 

Most cf those favoring contribution, however, including the Section report, are of 
the view that some form of contribution legislation is necessary to establish a uni- 
form rule and discourage forum-shopping. Definitive rules of law through the judi- 
cial process could take years to evolve. Comprehensive legislation, such as that pro- 
posed by the Antitrust Section, or the more limited approach taken by S. 1468, could 
cut short years of litigation and uncertainty over various aspects of the rule. 

The thrust of the two statutory proposals is similar. Broadly speaking, both S. 
1468 and the Section proposal provide that: (1) claims for contribution may be as- 
serted either in the same suit or in a separate action; (2) liability for contribution 
among defendants shall be apportioned according to a specified method; (3) contribu- 
tion may not be obtained in favor of, or against, a settling defendant; (4) the dam- 
ages caused by a settling defendant should be removed from the case; and (5) the 
legislation should operate only prospectively. 

The two proposals differ significantly, however, on specifics. First, S. 1468 would 
apply only to price-fixing cases, whereas the Section’s proposal would allow contri- 
bution claims in any damage action brought under the Clayton Act. There seems to 


5715 U.S.C. § 77k(f). 

5815 U.S.C. §§ 78i(e) and 78r(b). 

5° Professional Beauty Supphs 594 F.2d at 1183-84. _ ' 

60 See, e.g., Alexander Baldwin, Inc v. Peat, Marwick, Mitchell & Co., 385 F. Supp. 230, 238 
(S.D.N.Y. 1974), cert. denied, 392 U.S. 934; Gould v. American-Hawaiian Steamship Co., 387 F. 
Supp. 163, 168-70 (D. Del. 1974), vacated on other grounds 535 F. 2d 761 (8rd Cir. 1976); Globus, 
Inc. v. Law Research Service, Inc., 318 F. Supp. 955 (S.D.N.Y. 1970), aff'd., 442 F.2d 1846 (2d 
Cir), cert. denied, 404 U.S. 941 (1971); deHaas v. Empire Petroleum, 286 F. Supp. 809, 815-16 (D. 
Colo. 1968), aff'd. in part, rev’d. in part on other grounds, 435 F.2d 1223 (10th Cir. 1970). 

61 Senate hearings at 31 (Shenefield prepared statement). 


62 Senate hearings at 6 (Shenefield testimony). 
63 Senate report at 28-42 (supplemental views of Senators Kennedy and Metzenbaum). 
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be little or no logic to limiting contribution to price-fixing cases alone, particularly 
where the rationale of the no-contribution rule in the first instance 1s a refusal to 
lend judicial aid to intentional tortfeasors. : ; 

Second, liability under S.1468 would be apportioned according to each defendant s 
sales or purchases of goods or services. The Section’s proposal would base apportion- 
ment upon the “relative responsibility” of each party, a more flexible approach en- 
compassing both relative culpability and impact on the plaintiff. In most horizon- 
tal price-fixing cases, the two standards would probably operate similarly in prac- 
tice. Both proposals reject, at least as a firm rule, the per capital (equal division) 
approach taken by the Eighth Circuit in Professional Beauty Supply.®* While such a 
rule is simple to apply, it does nto provide the flexibility needed to achieve the basic 
fairness sought by a contribution rule. ™ wl gt ' 

Once one accepts the general validity of a rule permitting contribution, it then 
becomes essential to decide whether settlement with the plaintiff by one but not all 
defendants relieves the settling defendant of his contribution liability as well.°” The 
Eight Circuit expressly reserved that question. Both legislative proposals would 
“carve out” or remove from the plaintiffs potential recovery all damages caused by 
a settling defendant, and would free the settling defendant from contribution claims 
by others. Such “carve out” or removal is essential because otherwise only the 
amount of the settlement would be deducted from the total judgment after tre- 
bling,® thus perpetuating the fundamental practical problem of massive liability. 
The formula under S. 1468 for “carving out” or removing a settling defendant’s 
damages from the case would be the greatest of: (1) the amount stipulated as a 
“carve out” by the settlement agreement; (2) the amount of consideration paid by 
the settling defendant; or (30 treble the actual damages attributable to the settling 
defendant’s sales or purchases of goods or services. 

The Section’s proposal, on the other hand, would provide the plaintiff the option 
of removing the settling defendant’s acts from his theory of injury, or alternatively, 
having the court reduce any final judgment by the amount for which each settling 


6 That approach was specifically rejected by the authors of S.1468 because: (1) “acquiescence 
in an illegal acheme is as much a Violation of the Sherman Act as the creation and promotion of 
one,” United States v. Paramount Pictures, Inc., 334 U.S. 131, 161 (1948); (2) a plaintiff's injury is 
the same whether a defendant was “‘actively” or “passively” involved; and (3) a relative culpa- 
pre inquiry would result in needless and possibly paralyzing judicial burdens. Senate Report 
at 22, n. 7. 

85 While the eighth circuit used the term “pro rata” in describing the basis for contribution in 
that case, it is apparent from a complete reading of the opinion that the court meant “per 
capita.” 

86 The Supreme Court recently abandoned a per capita rule in admiralty cases, adopting one 
based on relative fault instead. United States v. Reliable Transfer Co., 421 U.S. 397, 405 (1975). 

87 This ancillary question has been one of the most difficult theoretical problems to resolve in 
general tort litigation. There have been three different rules governing the effect of a release of 
one defendant on the remaining defendants. Between 1939 and 1977 the Uniform Commissioners 
on State Law at one time or another have adopted each of the three positions. (On the other 
hand, the American Law Institute, publisher of the Restatement (Second) of Torts § 886A (1965), 
was unable to take any position on the matter.) The first rule adopted by the Uniform Commis- 
sioners, contained in the Uniform Contribution Among Tortfeasors Act of 1939, §§ 5 and i(b), 
provided a right of contribution to nonsettling defendants to the extent they are required to pay 
more than their pro rata share of liability. The discouraging effect on settlements of that ap- 
proach prompted the Uniform Commissioners in 1955 to propose a second rule. Section 4 of the 
Uniform Contribution Among Tortfeasors Act of 1955 provided that a tortfeasor who in good 
faith has received a release or covenant not to sue is discharged completely from contribution 
claims of nonsettling defendants. The uncertainty, however, created by the possibility that a 
court might find the release not to be in good faith led the Uniform Commissioners to adopt a 
third positon in 1977. Section 6 of the Uniform Comparative Fault Act provided that, although a 
settling defendant is discharged from contribution claims of nonsettling defendants, the plain- 
tiffs claim against the remaining defendants shall be reduced by the greater of either the 
sae hagee of Cty ie ine pen erre ee vee previous approaches) or the settling defend- 
ant’s equitable share of liability. See illanova Law Review 829, 855- ; = 
ern Law Journal 779, 78486 (1979), Pe peer een aes 

6* Several courts have denied contribution against settling defendants. Sabre Shippin rp. 
American President Lines, Lid., 298 F.Supp. 1339 (SDNY. 1969); Hedges Ae lad bia 
nental Group, Inc., 1979-1 CCH Trade Cases, {| 62,717 (E.D.Pa. 1979); In Re Corrugated Con- 
tiainer Antitrust Litigation, 1979-1 CCH Trade Cases, {| 62,689 (S.D.Tex. 1979), aff'd. per curiam 
(5th Cir. 1979) (unpublished), pation for cert. filed sub nom. Westvaco Corporation v. Adams 
Extract Company, No. 79-972, 945 Antitrust & Trade Reg. Rep. (BNA) at A-14 (Jan. 3, 1980): In 
Re Ampicillan Antitrust Litigation, 1979-2 CCH Trade Cases, | 69,936 (D.C.Cir. 1979): Olson 
Farms, Inc. v. Countryside Farms, Inc., No. 78-1773 (10th Cir. 1979) (per curiam) (unpublished). 


pee ee Company v. Lysfjord, 246 F.2d 368, 398 (9th Cir. 1957), cert. denied, 355 U.S. 835 
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defendant would have been liable for contribution had there been no settlement.” 
Giving the plaintiff the option of withdrawing those claims based on the acts or 
omissions of the settling defendant would provide the plaintiff with the certainty 
not otherwise available where needed for approval of a class action settlement. In 
the context of most large price-fixing cases, the option would have the same practi- 
cal effect as S. 1468—causing the plaintiff to remove the settling defendant’s sales 
from the dispute. 

Finally, the Section’s proposal would add two provisions not addressed by S. 1468 
dealing with important procedural aspects of the problem. First, the Section would 
add a statute of limitations barring all contribution claims not filed within one year 
of the service date of the original complaint, or within sixty days after the contribu- 
tion claimant receives reasonable notice of the existence of potential liability based 
upon the conduct of another, whichever occurs later. All claims would be barred in 
any event if not filed within sixty days after entry of final judgment. Second, the 
Section would add a provision clearly permitting some or all parties to agree to ap- 
portion liability in any manner they chose. 


APPENDIX 1 


The text of S. 1468 is as follows: 

“A BILL To provide for contribution of damages attributable to an agreement by 
two or more persons to fix, maintain, or stabilize prices under section 4, 4A, or 4C of 
the Clayton Act. 

“Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That the Clayton Act (15 U.S.C. 12 et seq.) is amend- 
ed by inserting after section 4H the following new section: 

“SEC. 4I. (a) Two or more persons who are subject to liability for damages attrib- 
utable to an agreement to fix, maintain, or stabilize prices under section 4, 4A, or 
4C of this Act may claim contribution among them according to the damages attrib- 
utable to each such person’s sales or purchases of goods or services. A claim for con- 
‘tribution by such person or persons against whom an action has been commenced 
may be asserted by cross-claim, counterclaim, third-party claim, or in a separate 
action, whether or not an action has been brought or a judgment has been rendered 
against the persons from whom contribution is sought. 

““(b) a release or a covenant not to sue or not to enforce a judgment received in 
settlement by one of two or more persons subject to contribution under this section 
shall not discharge any other persons from liability unless its terms expressly so 
provide. The court shall reduce the claim of the person giving the release or cov- 
enant against other persons subject to liability by the greatest of: (1) any amount 
stipulated by the release or covenant, (2) the amount of consideration paid for it, or 
(3) treble the actual damages attributable to the settling person’s sales or purchases 
of goods or services. Under item (8) above, actual damages shall not be trebled in 
proceedings under section 4A of this Act. 

“““c) A release or covenant, or an agreement which provides for a release or cov- 
enant, entered into in good faith, relieves the recipient from liability to any other 
person for contribution, with respect to the claim of the person giving the release or 
covenant, or agreement, unless the settlement provided for in any such release, cov- 
enant, or agreement is not consummated. 

“““q) Nothing in this section shall affect the joint and several liability of any 
person who enters into an agreement to fix, maintain or stabilize prices. 

“ “e) This section shall apply only to actions under section 4, 4A, or 4C of this Act 
commenced after the date of enactment of this section.’”’ 


APPENDIX 2 


The Section’s contribution proposal would provide as follows: 

“Section ——-—. Contribution Rights of Defendants. 

“(a) In any action brought under section 4, 4A or 4C of the Act, if the damages 
recoverable from any defendant were, in whole or in part, caused by the wrongful 
acts or omissions of another, rights of contribution shall exist and be enforceable in 
accordance with this section, and not otherwise. 


70 The approach taken by the Section’s proposal is that employed by the third circuit in Gomes 
yv. Brodurst, 394 F.2d 465 (8rd Cir. 1968), and other cases where a settlement was held to imply 
removal of all of the plaintiff's claims against the settling defendant. See also Luke v. Signal Oil 
& Gas Co., 523 F.2d 1190, 1191 (5th Cir. 1975); Martello v. Hawley, 300 F.2d 721, 724 (D.C. Cir. 
1962); Doyle v. United States, 441 F.Supp. 701, 710-12 (D.S.C. 1977); Judson v. Peoples Bank & 
Trust Co., 17 N.J. 67, 110 A.2d 24 (1954) (per Judge, now Justice, Brennan). 
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“(b) Claims for contribution in antitrust actions may be asserted by the filing of a 
counter-claim, cross-claim or third party claim in the same action as that in respect 
of which contribution rights are claimed, or in aseparate action. 

“(c) Claims for contribution will be barred unless they are filed (i) within one year 
of the date of service of the original complaint giving rise to potential liability, or 
(ii) within sixty (60) days after the claimant for contribution receives reasonable 
notice of his liability or potential liability based in whole or in part upon damages 
caused by the wrongful acts or omissions of another, whichever date occurs later. 
Notwithstanding the foregoing, claims for contribution shall be barred unless they 
are filed within sixty (60) days after the entry of final judgment by the district court 
awarding damages against a prospective claimant for contribution. 

“(a) Contribution rights may be claimed only against those persons for whose 
wrongful acts or omissions plaintiff seeks to recover damages from one or more de- 
fendants. 

“(e) Contribution may not be obtained in favor of or against a person who, pursu- 
ant to a settlement agreement with a plaintiff in the action in respect or which con- 
tribution rights are claimed, has been released from potential liability for the un- 
derlying claim. To avail itself of this paragraph, a settling defendant must advise 
the court and all other defendants, in writing, of the existence of the settlement 
agreement within sixty (60) days of its execution. 

“(f) Following a settlement in the action in respect of which contribution rights 
are claimed with less than all defendants, the plaintiff may, within sixty (60) days of 
the settlement, elect to withdraw from the damage action all claims based upon the 
acts or omissions of the settling person or persons. Failing such an election by plain- 
tiff, the court shall reduce any judgment by the amount for which each settling de- 
fendant would have been liable for contribution had there been no settlement. 

‘(g) Contribution claims shall be determined by the court following the trial of 
the action in respect of which contribution rights are claimed in accordance with 
the relative responsibility of each party for the damages awarded in the main action 
which are subject to contribution rights as provided herein. 

“(h) Nothing in this section shall preclude two or more persons from agreeing to 
(i) apportion their collective liability in some manner other than as specified in this 
section or (ii) toll the automatic barring effect of paragraph (c). 

“(ij) This section shall apply only to actions under section 4, 4A, or 4C of this Act 
commenced after the date of enactment of this section.” 


Mr. SEIBERLING. Thank you, gentlemen. Mr. Kohn, you say that 
people can always enter into sharing agreements. That assumes 
that they all are agreed to enter into them. It takes agreement to 
do so, right? 

Mr. Koun. That is correct; but if industry is united on the neces- 
sity for this bill, they ought to be able to work out their differences 
among themselves when a few of them are met with specific litiga- 
tion. Those cases where they haven’t agreed on sharing agreements 
have nevertheless by and large been settled to the reasonable satis- 
faction of the counsel and all the parties and have been approved 
in most instances by the courts. 

And I think the courts have given it appropriate attention. As I 
say, I know of no criticism by any remotely disinterested party as 
to the way the method has worked in the past. 

Mr. SEIBERLING. Doesn’t the very existence of a sharing agree- 
ment tend to reinforce charges of conspiracy or cartel? 

Mr. Koun. No, the evidence is not permitted. No lawyer would 
waste time trying to put it in. No judge would permit it. In many 
cases, the plaintiffs don’t even know the terms of it. 

In the cases to which I refer, the Plywood case, we found out 
about it only after the case had already been tried and we got to 
the point of trying to reduce the recovery by the amount that 
should be taken out because of our settlement agreements in light 


of a sharing agreement we never did see. There is absolutely no 
danger of that. 
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Mr. SEIBERLING. All it takes is one juror to say, well, you know, 
they all share these things so you don’t need to worry about sock- 
ing somebody too hard. 

_ Mr. Koun. That is exactly what they will say if they know there 
is a contribution statute. They may not know that there is a shar- 
ing agreement. 

Mr. SEIBERLING. But they may think there is. 

Mr. Koun. I assure you, I have been practicing for 40 years. I 
have been trying antitrust cases for 25 years. I have never yet seen 
the situation where there was the slightest suggestion with respect 
to a sharing agreement that ever got before the jury, believe me. 

Mr. SEIBERLING. To what extent would the various contribution 
proposals in these bills create conflicts among the defendants that 
would undermine their ability to present a joint defense? This is 
the reverse side of the coin. Would the existence of contribution 
create problems among the defendants? 

Mr. Koun. It may or may not. I think there has been a certain 
amount of naivete with respect to the certainty as to the market 
shares. I have been through cases. And where the defendants do 
not agree in a sharing agreement, there has been little or no agree- 
ae to the very end of the litigation with respect to the market 
shares. 

Does market share mean production or does it mean sales? Many 
- companies produce very little but have a retail or wholesale mer- 
chandising unit that sells a great deal which is bought from others. 

There are the problems with those who sell a lot abroad and 
those who sell a lot domestically. There are problems with respect 
to what is the product that is included. Suppose they fabricated it. 
Take the paper industry, suppose they fold it and it becomes an en- 
velope. Is that part of the market? 

How do you deduct the cost of determining what is the raw prod- 
uct and what is the finished converted envelope? There is simply a 
mass of uncertainties. 

Most of these cases if they are litigated take 8 to 10 years. We 
are now in the 10th year of the Plywood case and yesterday the 
defendants filed a petition for certiorari in the Supreme Court. 

Another 10 years would get tacked onto it and after we conclude 
our case, we then have to have the case as to what the market 
shares are, what the relative guilt is, did company A, B, C, or D 
really participate in the conspiracy. I think you are just unleashing 
a hornet’s nest here that will make litigation in this field absolute- 
ly impossible, which may be what the proponents want. 

Mr. SEIBERLING. I must say that I have a similar reaction. The 
more I hear people like Mr. Taylor tell us about all of the complex- 
ities of this, the more it seems to me we are just setting up another 
huge round of litigation that will make antitrust cases last twice as 


ong. 
Nwould like to ask the other witnesses what their response is to 
that point. ah: 
Mr. Rutt. If I may, I think that antitrust litigation right now is, 
of course, very complex. There is a general recognition of that. I 
don’t think either that we who propose a broadening and a more 
objective test ignore the fact that it perhaps is not a perfect test in 
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any sense. It does provide, however, more objective standards that 
can be managed for the allocation of contribution shares. 

I think there is a balancing between the additional element of 
complexity, which I don’t think risks causing a retrial of the anti- 
trust cases at least under the Roundtable’s formula, with the fun- 
damental fairness that underlies the motivation for contribution 
legislation in the first place, which is aptly expressed in Mr. Tay- 
lor’s prepared testimony and in the November statement of the 
Roundtable. tha: 

It seems to me that by at least attacking horizontal conspiracies 
and attempting to address those on a relative magnitude of sales or 
purchases in the relevant market, Congress would be minimizing 
the additional increments of complexity and providing a much 
better balance of fairness and equity, against any company, per- 
haps a small company, perhaps a relatively innocent company, 
being stuck with the full amount which could occur under current 
law. 

Mr. Taytor. Mr. Chairman, it is certainly true that any time a 
new substantive right is created, there is more work for the courts 
to do. It is also true that any time a case involves cross-claims and 
counterclaims, it becomes a more complicated case in the sense 
that there are more issues for the parties and the court to concern 
themselves with. That does not mean, however, that the case in 
and of itself becomes unduly unmanageable. 

There has been a great deal of concern in recent years over prob- 
lem of manageability in big antitrust cases, and most of the observ- 
ers who have taken a hard look at these cases come to the conclu- 
sion that antitrust cases, even cases involving extremely broad 
claims of conspiracy over extensive periods of time, can be made 
manageable if the trial judge is willing to roll up his sleeves, learn 
what the case is about, and to follow the case at each step along 
the way through pretrial. 

It has largely been the leaving of these cases to the parties and a 
large number, 20, 30, 40, or more, lawyers that has brought about 
the unduly protracted proceedings we have seen in the past. On the 
other hand, where the trial judge is able to get into the case early, 
and learn what it is about and focus the issues, the Federal Rules 
of Civil Procedure give him ample authority by which to deal with 
and to control the complexity. 

Let me point out that antitrust litigation is one of the few areas 
of tort litigation where there are not often claims for contribution 
or at least claims for indemnity. I have been in several cases where 
there was an indemnity claim—indemnity is just an extreme form 
of contribution—where there was an indemnity claim that went 
along with the main action and sort of took a back seat until the 
main action ended. Generally, the same evidence that is relevant 
in the main action is the very evidence on which the indemnity or 
the contribution claim will ultimately be decided. So I think that 
all of this argument about increasing the complexity of these cases 
is blown out of proportion. 

Mr. SEIBERLING. Thank you. 

Mr. McCtory. I suggest that the Congress does have a legitimate 
role, that it is appropriate. It seems to me it is not only appropri- 
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ate, it is essential that we take legislative action where we detect 
inequity in judicial decisions. 

You made reference to the Illinois Brick case. I suggest that that 
case, with the inequities of having the damages go only to the origi- 
nal purchasers and having the persons who actually suffered mone- 
tary damage incapable of any recovery, represents an inequitable 
solution which we must not embrace. 

_I realize that sometimes these problems are complex. You men- 
tioned that we are going to open up a hornet’s nest with some leg- 
islation on this subject. I don’t think that the mere complexity of 
the subject or the burden that is placed on the judiciary or the liti- 
gants with regard to resolving problems of antitrust equitably and 
for the benefit of those that are legitimately entitled to recover or 
to contribute should deter us. I think we have an entirely appropri- 
ate function here. 

I would like to ask the other two gentlemen a question. Because 
of the complexity, there seem to be two suggestions offered. One is 
that that contribution should be based upon market shares without 
any reference to the degree of culpability. 

I think possibly Mr. Taylor mentioned that there should be some 
latitude or there should be some discretion in the court. It seems to 
me that this just says well, so and so has got so much of a share of 
the market, but he was just drawn in. He really wasn’t a conspira- 
tor. He just got hooked into this thing somehow. It says that some- 

how or other we ought to try to determine who the bad guys are in 
this and make them contribute greater shares. 

The other question I have is, how do you work out what is the 
effect of a contract? You mentioned about contracts, that the par- 
ties get together and agree how they are going to handle this thing. 
I don’t know how that is going to expedite our legislation or why it 
is a legitimate way in which we would legislate. Can we legislate to 
encourage parties to enter into contracts as to how they are going 
to handle this subject of contribution? 

Mr. Taytor. Let me try and respond to that, Congressman 
McClory. I will take the two points in reverse order. 

When I spoke in my prepared statement of the parties resolving 
these matters by agreement, I had specific reference to what are 
referred to as the ‘judgment sharing agreements.” These are 
agreements of the type that Mr. Kohn said the defendants can 
easily enter into and which are fairly common. Judgment sharing 
agreements may be common, but I can assure you that it is always 
difficult to get the parties to agree on the formula for sharing, par- 
ticularly in a case with large numbers of defendants. It is always 
difficult to get all of the defendants to agree on how they will 
divide up an ultimate judgment if one were to issue. And it be- 
comes especially difficult if—as you had, for example, in the sugar 
litigation—three or four of the defendants were indicted and some 
of the other companies were not indicted. The ones who are not in- 
dicted certainly do not want to share a judgment on any kind of a 
market share basis, because they feel that they are not responsible 
for being there in the first place. On the other hand, the civil ac- 
tions often name all the companies in an industry, and all are nor- 
mally confronted with very similar exposure to liability. Under 
these circumstances the companies that were indicted—particular- 
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ly if they believe they were innocent—are not willing to enter into 
a formula based on a contrary assumption. In those kinds of cases 
you often cannot get a sharing agreement. If defendants could 
always enter a sharing agreement, then that would be preferable 
to having a contribution action. a ; 

It is my view that with a statutory contribution right in place, 
the defendants will have a tremendous incentive to settle the con- 
tribution action in advance by way of a sharing agreement so that 
they do not have to contend with an adversarial relationship 
among themselves, which to some extent will inhibit their ability 
to put on a joint defense. So I think that the judgment sharing 
agreement will become a more common phenomenon, even more so 
than now, with a statutory right in place. 

Mr. Koun. May I have a moment or two to respond? | 

Mr. Taytor. Congressman McClory asked me two questions. The 
second concerns whether culpability should get involved with ap- 
portioning liability shares, if I understand your question. Sir, I be- 
lieve you were asking me to comment with respect to that as well. 

Mr. McCtiory. No, the only other question I had was, should 
these agreements, these sharing agreements, should the contribu- 
tions be determined by these, or by the market shares, or shouldn’t 
the contribution be determined to some extent by the culpability of 
the person that is involved? 

Mr. Taytor. If—— 

Mr. McCuiory. You mentioned discretion in the courts. Maybe 
that is enough. But then that should be spelled out in the legisla- 
tion, shouldn’t it? 

Mr. Taytor. It seems to me that the starting point for analysis is 
to recognize that a contribution action is just a separate lawsuit. It 
may either be part of the main action or parallel to the main 
action, or it may even be a separate action in a separate court, but 
in the final analysis it is nothing more than just a separate lawsuit 
with different claims being asserted. A judgment sharing agree- 
ment in that circumstance is really nothing more than an agree- 
ment by the contribution parties, the parties to the contribution 
action, to settle up their differences. In that sense it is no different 
from any other settlement agreement. And it seems to me that—as 
long as there are no improprieties in the nature of their agree- 
ment—that the court, either in the contribution action or the main 
action if it is a different court, should have no real, concern. The 
court should have no more concern with that kind of a settlement 
agreement than it has with any general settlement agreement in 
any case. 

Mr. Ritu. May I also answer the question since I—— 

Mr. SEIBERLING. May I recommend you make your answers rea- 
pect brief, because we may have a vote or quorum call at any 

ime. 

Mr. Ritt. I am going to be brief. I think Mr. McClory wanted 
both of our views on the market sharing notion of allocation. 

As Mr. Taylor said, the contribution issue is a separate, and 
under our formulation and the Attorney General’s formulation 
subsequent issue to the antitrust litigation. You raise, obviously a 
valid and interesting question with respect to relative culpability of 
the parties. While intent is not an element of a civil antitrust of. 
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fense, still in a conspiracy case there has to be proven the intent to 
conspire and the activities in enhancement of the conspiracy. So, to 
that extent, anyone who has been found to have violated the Sher- 
man Act in a conspiracy case has at least, presumably in the 100 
percent perfect world, formulated the intent to conspire. 

To get to the contribution issue, it seems to me that in the effort 
to balance equity against relative practicability and to not impede 
the management of the antitrust case or the development of the de- 
fense, the market share solution applicable to horizontal conspir- 
acies, all horizontal conspiracies, presents a rough justice that is a 
lot better than what we have now. This is consistent, I think, with 
Mr. Taylor’s statement relative to horizontal conspiracy formula- 
tions, I think at page 14, of his prepared statement and also to Mr. 
Baxter’s response to questions from the committee. 

Mr. Koun. May I have a moment in response to what Congress- 
man McClory said? Let’s discuss the problem of unfairness. You 
would have, if you adopt this contribution bill, a very arbitrary 
standard. Whereas, under the present system, and nobody knows it 
better than Mr. Taylor because he and I were on opposite sides of a 
case, there was, in the settlement of that case, every consideration 
given to every element of fairness, both as to market shares and as 
to guilt and as to a most important consideration, the capacity to 
pay. 

It would be a horrible result if a very strong and wealthy compa- 
ny which has a very small market share were able to drive out of 
business, this is not impossible, a much smaller company which has 
a larger part of the market share because the competitor was less 
considerate than the plaintiff of the necessity for keeping as many 
companies in the field in business as possible. 

Second, you mentioned Illinois Brick. It is a perfect example. 
Even assuming there were any unfairnesses in the present law, 
bear in mind that at the present time the plaintiff cannot recover 
more than a 100 percent of his damages. He can only recover once, 
regardless of whom he recovers from. 

So that there is no unfairness from the standpoint of all of them 
together contributing no more than—— 

Mr. McCtory. More than 300 percent? 

Mr. Koun. That you’re going to have anyway. 

Mr. McCrory. You mentioned J/linois Brick. I was responding to 
that. Unless we yield to my colleague from Virginia, he won’t have 
an opportunity to ask questions. We have to leave in about 4% 
minutes. 

Mr. Koun. In Illinois Brick, where you did not enact legislation, 
although there was patently unfairness, you did so because of the 
complexity of the litigation which would result if you did set aside 
the Supreme Court decision and adopt a rule which would presum- 
ably be most fair. You were willing to leave to the courts the reso- 
lution of administrative problems despite obvious unfairness. 

In this situation there is no unfairness. There is no documented 
case where anybody has paid more than his proportionate share or 
has been put through the ringer as a result of the settlement proc- 
ess in these cases. There was no problem here. For 90 years nobody 
raised this problem, until a handful of companies did what I said 


they did when I first spoke. 
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The proof of it is that all legislation which came before the Con- 
gress was not legislation which would have been drawn by some- 
body who had some concern for the public interest. As the Attor- 
ney General said and as these gentlemen now say, the legislation 
which first came before the Congress was legislation drawn by a 
few companies that wanted to get out of an obvious horizontal 
price-fixing situation where they had been nailed for damages. 

From time immemorial in the common law, nobody has ever sug- 
gested contribution or indemnification in cases of intentional tort. 
The English courts many, many years ago said, “Court do not adju- 
dicate the accounts of highwaymen.” And there is no reason why 
the court should now be charged with that responsibility. You have 
one collection. It is divided up, if the people involved are sensible, 
equitably; if they don’t, then you have a situation where somebody 
may pay more than his proportionate share but still no more than 
a total recovery is allowed by the antitrust laws. 

Mr. SEIBERLING. Mr. Butler. 

Mr. Butter. Well, thank you, Mr. Chairman. I have such a limit- 
ed experience in this area that I am a little bit reluctant to com- 
ment. I have always felt that the complexity argument was one 
that we met in the Illinois Brick legislation. And now the people 
that were on one side of that are on the other side of it here. I am 
with our members and with our witnesses in that area. 

I am a little bit reluctant to ask questions. I wonder if I might 
have permission of the Chairman to submit my questions in writ- 
ing to the panel and have them respond for the record? Would that 
be acceptable? 

Mr. SEIBERLING. Yes, if any members have additional questions 
they can submit them to the panel. We hope that if you have re- 
plies, you would make them available reasonably soon, too, so we 
may complete the record. 

Mr. McC ory. I would just like to say in defense of the two of us 
that we did not want to leave JIlinois Brick the way it was. We 
wanted to legislate in order to correct the inequities that we saw in 
the Illinois Brick decision. 

Mr. Koun. Do I have 10 seconds on that? I was one of those who 
stood side by side with the defendants on the Jilinois Brick situa- 
tion. I was consistent then. I am consistent now. There is a very 
important element of being able to manage litigation. As President 
Roosevelt once said, “Everything has to come to an end one day.” 
You cannot litigate forever. 

For that reason, I opposed any change in the J/linois Brick rule 
as laid down by the Supreme Court as did these gentlemen. I am 
here for the same reason. To see that justice is administered in a 
way that is manageable. 

Mr. SEIBERLING. I would just like to ask one question which 
maybe you can answer briefly. What about the point made by Mr. 
Baxter that you certainly shouldn’t have contribution in cases 
where it is a very clear-cut situation like price fixing. Why should 
we allow contribution in that type of case as distinct from the one 
where the law or the facts are fuzzy? 

Mr. Rixz. I think that it isn’t always that clear going in that a 
price-fixing conspiracy is going to be a price-fixing conspiracy 
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coming out. I could refer you to Mr. Taylor’s full statement which 
explicated that entire area, I think, profoundly and academically. 

Mr. SEIBERLING. Thank you. We will read it in full. Let me just 
say from my own personal experience there is one way that corpo- 
rations can avoid getting involved in price-fixing cases—that is, 
just stay away from any conversations with any competitor that 
would have anything to do with prices. 

So I think that you can avoid price-fixing indictments. Just don’t 
allow anybody to talk prices with anybody else. That is all. 

Mr. Ritu. Of course, we are not talking indictments here. 

Mr. SEIBERLING. I realize that, but it applies there, too. 

Thank you very much. We must recess. 

[Whereupon, at 3:10 p.m., the subcommittee was adjourned. ] 
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ANTITRUST DAMAGE ALLOCATION 


THURSDAY, MARCH 18, 1982 


HOUSE OF REPRESENTATIVES, 

SUBCOMMITTEE ON MONOPOLIES AND COMMERCIAL Law, 

COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to call, at 1:30 p.m., in room 
2141, Rayburn House Office Building, Hon. Peter W. Rodino, Jr. 
(chairman of the subcommittee) presiding. 

Present: Representatives Rodino, Edwards, McClory, and Butler. 

Staff present: Warren S. Grimes, chief counsel; Jonathan W. 
Cuneo, assistant counsel; Charles E. Kern II, and Franklin G. Polk, 
associate counsel. 

Chairman Ropino. The committee will come to order. 

This afternoon, the Subcommittee on Monopolies and Commer- 
cial Law will hold the third in its continuing series of hearings on 
antitrust contribution and claims reduction. Much of the testimony 
in support of contribution in the past years has centered on the un- 
fairness to defendants that is said to exist now in the settlement of 
industrywide cases. The basic complaint is that the system encour- 
ages a defendant to seek a bargain settlement early in the litiga- 
tion, which allows it to pass on the damages attributable to its 
sales or purchases to the defendants that remain in the case. Ac- 
cording to the proponents, plaintiffs exploit this system by increas- 
ing demands with each successive settlement. As a consequence, it 
is alleged, many defendants who believe themselves innocent are 
coerced into paying settlements. 

Testimony against the various proposals has pointed to the disin- 
centive to settlement emanating from the claims reduction provi- 
sion. Opponents .also argue that the proposed legislation would 
create a whole new set of contribution claims in antitrust litiga- 
tion. This further complication of litigation will be a substantial 
burden on the courts, an obstacle for the plaintiff, and a weapon 
for delay for some defendants. Moreover, opponents argue, it will 
diminish the deterrent effect of the antitrust laws. 

The subcommittee is evaluating these competing claims. From 
the outset, I have expressed my view that the current situation 
arises not just from a lack of contribution and statutory claims re- 
duction, but rather from a number of factors which operate togeth- 
er to produce the perceived unfairness. 

Any bill in this area would be a major piece of antitrust legisla- 
tion. Before making decisions that could vitally affect our enforce- 
ment system, I wish to consider not just contribution and claims 
reduction, but a full range of alternatives. The purpose of today’s 
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hearing, therefore, is to explore preliminarily whether any unfair-: 
ness that might now exist can be eliminated or minimized directly 
through changing the rules of liability. If such a direct alteration is) 
appropriate, much of the ancillary litigation contemplated by the: 
current contribution proposals would never occur. By avoiding ad-: 
ditional litigation, we can spare the already burdened judicial. 
system, and maximize the deterrent effect of the antitrust law by 
hastening the day of final adjudication. 

The witnesses today will present a variety of views on the cur- 
rent system. I have once again requested the witnesses not to dis-: 
cuss the extent to which any legislation should be made applicable 
to pending cases. Mr. Richard Kelly will address himself to joint 
and several liability. Mr. Joe Sims and Mr. Bruce Wilson, both 
former senior Antitrust Division officials, will discuss the automat- 
ic trebling of damages. Mr. Jerry Cohen, will, I believe, testify that 
the current system works well and that no reform is necessary. 

Before we proceed, I think that the gentleman from Illinois, Mr. 
McClory, has some opening remarks. 

Mr. McCuory. Thank you very much, Mr. Chairman. I do have 
very brief remarks, but, first of all, I want to commend you on a 
very illuminating statement that you have delivered which is ex- 
tremely significant, as far as this overall subject is concerned. 

I am looking forward to hearing the testimony of our witnesses 
this afternoon because I believe that the subject is loosely described 
as alternatives to contributions. It is an extremely important one. 

In my own mind, however, I don’t see that one must necessarily 
choose between treble damages reform and contribution legislation. 
I will have to be enlightened on that subject. The one deals with 
matters of fairness to defendants, even those acting alone; while 
the other involves questions about the equitable allocation of liabil- 
ity among defendants acting together. Both subjects are important 
and not necessarily exclusive. 

We will really be having two hearings here today, in a sense, on 
two broad subjects before us, treble damages reform, and such true 
alternatives to contribution as claims reduction. Before we con- | 
clude this afternoon, I would hope that, with the assistance of our 
distinguished witnesses from the real world of antitrust litigation, 
that we will all be considerably enlightened in both of these areas. | 

Thank you, Mr. Chairman. 

Chairman Ropino. Thank you very much. ) 

The format this afternoon will again be a continuing panel. I 
would recommend that the witnesses present their testimony and, 
if possible, not to take more-than 7 or 8 minutes to summarize so 
that we can get on with the questions. We will insert your pre- 
Peree ages uw the ape - aa entirety. 

r. Wilson will join us later. I welcome each of you, ‘ 
Mr. Cohen and Mr. Sims. ‘4 Mealy, 

Proceed, please, Mr. Kelly. 
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TESTIMONY OF RICHARD S. KELLY, ESQ., OF KECK, MAHIN CATE, 
CHICAGO, ILL.; JERRY S. COHEN, ESQ., OF KOHN, MILSTEIN, 
COHEN & HAUSFELD, WASHINGTON, D.C.; JOE SIMS, ESQ., OF 
JONES, DAY, REAVIS & POGUE, WASHINGTON D.C.; AND BRUCE 


B. WILSON, ESQ., GENERAL COUNSEL, CONSOLIDATED RAIL 
CORP. 


Mr. Ketiy. Thank you, Mr. Chairman. I agree very much with 
your statement, at the outset. There are a number of factors that 
pore contributed to what I regard as the unfairness of the situation 

oday. 

I have prepared a statement and it is filed with the committee. I 
will take just 6 or 7 minutes and touch on some of the high points. 

I think joint and several antitrust damage liability has to be 
reexamimed and has to be made to fit the economic realities of 
today within the basic purpose of the antitrust laws. It came in at 
the turn of the century as an outgrowth of tort liability, and tort 
liability was joint and several, the injuries were indivisible, the de- 
fendants were not often before the court, and deterrence was a con- 
sideration. 

At first that application was easy; but nowadays, instead of 
having a GNP that is a few billion, we have a GNP that is several 
trillion, we have multibillion dollar markets, we have innumerable 
market shares, we have class action litigation, we have the ability 
to get defendants before us, we have economic proof because of the 
large spans of time involved. With fraudulent concealment almost 
invariably entering into the negotiations and settlement, damage 
calculations are astronomical. One has to use economic theories, 
and economic theories simply are not precise and they are hotly 
disputed. 

All of those situations lead, together with national markets, to a 
situation where the industry liability is in the billions. In the ship- 
ping container industry class action litigation, liability is estimated 
to be as much as $1 billion—likewise the Plywood litigation. 

The only question then—this is the scenario for a defendant that 
has a small market share—most of these defendants, not all of 
them, but many of them have very small market shares—is how to 
effect a reasonable settlement. Gamesmanship is involved as much 
or more as law, and I don’t think that is what was intended. 

I give examples in my prepared statement on the shipping con- 
tainer case and I was going to touch on the Plywood case also. One 
of the main things I was going to touch on in the Plywood case was 
the fact that the liability of a defendant if he elects to try the case 
is based, not just on his sales, but on the sales of virtually every- 
body else in the industry, yet there is nobody there at the trial to 
really adequately cope with those other sales. If there are 15 de- 
fendants and 14 have settled and one is left, that defendant in an 
enormous trial like that has its hands full dealing with its own 
sales and, yet, the liability, because of their presence in the indus- 
try and because of parallel practices, communications or fifth 
amendment considerations, or whatever, sales of other defendants 
are invariably brought into those proceedings and invariably form 
a part of the ultimate liability of the defendant that is on trial if 
that defendant is found liable. 
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I quoted from the Mead Corp. brief in the shipping container 
case the manner in which settlements are effected. And it is an es- 
calation factor. It is based on the fact, among others, that the 
number of defendants left to share in the total industry liability di- 
minishes and, therefore, the last one to settle is invariably in a 
much worse condition. a 

The settlement strategy of the plaintiffs, as found by the district 
court, was that the coercive effect of the threat of joint and several 
liability would allow plaintiffs to obtain increasingly exorbitant set- 
tlements as the holdouts came to terms. Mead pointed out that the 
district court approved this theory of settlement, though totally un- 
related to culpability, probable damages or ability to pay—or 
indeed any relative or equitable comparison. Ae 

I do think there are great distinctions between antitrust liability 
nowadays and tort liability as it existed historically. The injury, I 
think, can be divisible, very often in terms of market. Even if it is 
not divisible, normally it can be divided in terms of market share, 
because anybody who is in a market and violates the antitrust laws 
presumably does so to increase the value of its market share. 
Therefore, it is very sensible to relate the amount of the award, the 
damage award, to that defendant’s market share. Jurisdiction of 
those defendants can almost always be brought before the court. 
And as far as inability to pay, even though we are in very strained 
economic circumstances today, anyone with a major market share 
typically has the ability to pay. 

The defect in the present system, from the economic standpoint, 
as I see it, is we are transferring large sums of money from one 
sector to another at very great handling costs and at costs that are 
unrelated, for example, to the guilt or innocence of the parties. 
Some $47 million was transferred in a Houston treble damage pro- 
ceeding by those found not to be coconspirators at the Mead trial. 
And the handling costs and transfer of those funds are at least 10 
percent or 20 percent. 

I don’t think contribution is the answer because I think it makes 
actions complex. Defendants with a peripheral relation are brought 
into the action. For example, in the shipping container action, 
there were some 48 businesses named as coconspirators. If they had 
all been before the court, there is no way in the world they could 
have conducted a massive trial, a multimillion dollar trial like 
that. They would have had to settle. Even those who would elect to 
stay in would find the proceeding much more complicated and ex- 
pensive and lengthy because of contribution. 

I admit that in those situations where the defendants have large 
market shares and are not sued, contribution could be an answer, 
rather than claim reduction. But I submit that that is a rarity. 

I do think that—as noted in your letter, Mr. Chairman, to the 
Attorney General, and as noted in the various drafts that were sub- 
mitted—that it would make sense, as I said, to relate liability to 
market share. In the draft amendment referred to there, one of the 
references is that one would relate liability to twice market share. 
Again, this is an economic law and economic actions presumably 
are to the benefit of the defendant in an economic way, namely the 
enhancement of the value of his market share. 
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I think the courts can easily cope with the problems of, say, 
trade associations and brokers, and so forth. And I think that that 
same philosophy can go well beyond price fixing actions, but could 
be applied to other actions besides price fixing; for example, verti- 
cal arrangements, if profitability were taken into account. 

_I think the limitation of treble damages to market share and 
single damages to the whole market is another constructive way to 
be looking at it, another step in the right direction. Damage tre- 
bling isn’t sacred. In 1890, as I gather it, there was great thinking 
that it ought to be single or double damages. It eventually seemed 
to be coming down to treble damages. But there is no great histori- 
cal record, as I understand it, as to why it did. 

Trebling is not necessary to compensate the victim. The whole 
range of remedies we have nowadays, securities law remedies and 
whatever, use single damages. There are plenty of deterrents under 
the present arrangements. As far as incentive for damages are con- 
cerned, the award of attorneys’ fees ought to be quite adequate. 

I think claim reduction would be definitely useful here. It would 
not be as useful and beneficial as limiting the liability in the first 
instance, but claim reduction achieves the results without the ef- 
fects of contribution. 

Other steps that the committee could consider would be discre- 
tionary trebling, or trebling for covert activity only, or trebling for 
the defendant’s market share if the plaintiff forgoes the defend- 
ant’s joint and several liability as to the rest of the market, or 
elimination of the statute of limitations tolling because of fraudu- 
lent concealment—which is an almost universal contention and 
brings one face-to-face with 10- and 20-year damage periods—or the 
application of one or more of these approaches only in class ac- 
tions, since this is where the greatest distortions occur. These are 
all, in my opinion, way stations to the ultimate destination, which 
is the relation of antitrust damage liability generally to market 
share. I think the antitrust damage liability we have now today is 
simply too crude and does not work properly in the economic envi- 
ronment we have. 

Thank you. 

Chairman Roprno. Thank you very much. 

[The statement of Mr. Kelly follows:] 


PREPARED STATEMENT OF RICHARD S. KELLY, REGARDING JOINT AND SEVERAL 
ANTITRUST LIABILITY 


My name is Richard S. Kelly. I am an attorney with Keck, Mahin & Cate, Chica- 
go, Illinois, and formerly was Senior Vice President and General Counsel of Con- 
tainer Corporation of America. I am appearing on behalf of Mobil Corporation and 
am here to express my views on joint and several antitrust liability. wan 

There is, in my view, a great need to make joint and several antitrust liability fit 
the eccnomic realities of today and the true purpose of the antitrust laws. Such lia- 
bility came into the antitrust laws through the case of City of Atlanta v. Chattanoo- 

a Foundry & Pipeworks, 127 Fed. 23 (6th Cir., 1903). Antitrust liability under the 

herman Act was by that and other courts regarded as an outgrowth of tort liabili- 
ty. Joint and several liability had existed in tort law for some time because tortious 
injuries to persons and property were not regarded as divisible, problems of personal 
jurisdiction often made it difficult to get all defendants before the court, and such 
liability was considered to foster deterrence. The Court of Appeals in the 1903 case 
noted that the defendant before it had benefitted from the price fixing conspiracy 
even though it had not actually sold to the plaintiff. Therefore, the defendant was 
in no position to complain that it alone had been sued for all the damage. 
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From this inauspicious beginning, joint and several antitrust treble damage liabil- 
ity has developed into a modern day major legal distortion. Billion and multi-billion 
dollar markets are commonplace and they are often divided into innumerable 
market shares. Because of the confluence of modern communications and conspiracy 
law, the possessor of each share is apt to be a defendant in a suit concerning the 
market. Each defendant is liable for the entire market involved in the case. Because 
of the nature of the modern day economy and because class actions are the almost 
universal answer to court congestion, national markets are commonplace. Claimed 
damage periods of ten to twenty years are not at all unusual since the fraudulent 
concealment doctrine has resulted in an almost universal contention that the stat- 
ute of limitations should be tolled. Fraudulent concealment claims have to be taken 
very seriously at all times because alleged conspiratorial acts seldom occur in 
public. The result is a damage monster which can only be dealt with by the theories 
and multiple regression analyses of economists. The theories are just that and result 
in damage awards that often have no relation to actual sales or profits. Moreover, 
the theories, even if valid, are admittedly imprecise, and imprecision in this area 
can result in differences of millions and hundreds of millions of dollars in damages. 

Against this scenario, the only question for most defendants is how to effect a rea- 
sonable settlement. The issue is no longer the guilt or innocence of the defendant or 
the true economic results of the defendant’s actions, although those factors play a 
role in the settlement negotiations. Particularly in the class action arena, games- 
manship is involved as much or more than law. Let me give an example. 

The sales of the 87 defendants in the shipping container class action antitrust pro- 
ceedings you have heard so much about, for the complaint period of 1960 to 1978, I 
estimate to be $45-$50 billion. A mere 1 percent of this figure trebled is $1.5 billion. 

The sales of these companies for the 5 year (1972-6) period used by the plaintiffs 
in settlement discussions was almost $20 billion. A mere 1 percent of this figure tre- 
bled is almost $600 million. Assuming normal pre-tax margins, 75 percent of these 
companies made less than $50 million, and % of them made less than $25 million 
from these operations for the period. This is to be expected when one realizes that 
the trial court found that few of the defendants had market shares greater than 4 
percent. Consider how small must have been the market shares of the bulk of the 48 
businesses claimed by the Department of Justice to have been co-conspirators. 

Understandably, 36 of the 37 companies settled and only one, Mead Corporation, 
went to trial and jury verdict. The costs of Mead’s trial and pre-trial preparation 
must be in the millions of dollars. The jury verdict against Mead has been said to be 
the forerunner of a $1 billion judgment based on an economist’s view of the diver- 
gence between certain price indices and based on the sales of half of the 37 defend- 
ants. 

Mead, in one of its briefs in this proceeding, succinctly described the settlement 
procedure. 

“The various indicted settling defendants settled in amounts ranging from $1 mil- 
lion per market share point (International Paper Company) to $6.5 million per 
market share point (Continental Group). The dollar amounts of the individual settle- 
ments were not based upon relative culpability, the likelihood of recovery, the likely 
amount of recovery or any concept of fairness. For example, International Paper 


theory of settlement—one totally unrelated to relative culpability, probable dam- 
ages caused or ability to pay—or indeed, any relative or equitable comparison. 


corroborated by the acquittals in the criminal case and Mead’s decision to try the 
civil case. 

Plaintiffs, following their theory of escalated settlements over time 
Mead, which has only 2% percent of the market, should be exposed ie ee 
claims in excess of $1 billion, less the settlements—or a potential judgment against 
Mead of approximately $750 million. The effect of this would be to require Mead to 
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pay, if a judgment were sustained, $300 million per market share point. Mead would 
pay as much for each 1 percent of market share as all others have paid in the aggre- 
gate for their combined percentage share of the market.” (emphasis added) Brief of 
Appellant Mead Corporation at pp. 2-3, In Re Corrugated Container Antitrust Liti- 
gation, 659 F. 2d 1322 (5th Cir., 1981). 

There is no need for all of this to occur. Unlike most common law tortious 
damage to person or property, antitrust injuries can normally be divisible among 
the defendants. Sometimes this divisibility occurs because of the nature of the 
injury and the violation. But even when this is not the case, a meaningful division 
of the injury can be made by allocating portions of it to the respective defendant’s 
market shares. The actions of a defendant can with good reason be deemed to have 
been intended to enhance the value of the defendant’s market share. 

Unlike ancient common law tort jurisdiction, jurisdiction in antitrust cases is 
such that, with rare exception, all of the defendants will be before the court. Eco- 
nomic realities are such that the inability to pay (absent a truly staggering judg- 
ew is not a matter of real concern as to any defendant with a significant market 
share. 

However, not only is the present liability structure basically unnecessary to 
insure that the plaintiff is made whole, but it is harmful. The present system re- 
sults in vast sums of money being transferred from one sector of the economy to 
another based on contested economic theories, with handling costs on the order of 
10 to 20 percent, scarcely an economic result. Consider the 13 companies in the 
Houston Shipping Container antitrust proceedings which transferred $47 million 
dollars to a 200,000 member class at a total handling cost which could well be $7 
million dollars, only to find that the jury in the class action determined that they 
were not co-conspirators. Or consider the transfer costs of the $50 million Fine 
Paper treble damage fund wherein the plaintiffs’ lawyers alone have asked for 40 
percent or $20 million. If such award is upheld, the aggregate handling charge could 
be 50 percent. The present system is also a source of discouragement to companies 
seeking to obtain small market shares in industries where there is any real possibil- 
ity that such liability may be asserted in the foreseeable future. 

Even more importantly and more fundamentally, the present system is irrational 
and unfair, and rationality and fairness are at the heart of our judicial system. 
These are not considerations, in my opinion, that are to be lightly disregarded. 
Therefore, the inquiry of this Committee into joint and several treble damage anti- 
trust liability is most appropriate. Judicial doctrines such as this which have 
evolved from far different times have to be periodically examined to see whether 
their application is furthering or frustrating the purposes of the laws in question. I 
particularly applaud efforts to relate antitrust liability to the economic responsibili- 
ty of the defendant, a responsibility which is best measured by the defendant’s 
market share. Such efforts can bring about a much needed balance in a remedy 
that, in my view, is out of control. 

I do not think that contribution is the answer. The antitrust defendant’s chief 
concern is its potential liability at trial as to the sales of all defendants, often a 
staggering prospect. If a settling co-defendant’s sales are removed from the case, as 
would be true if claim reduction existed, or if the defendant’s liability is limited to 
its own sales, the defendant can proceed to trial bearing a much fairer burden. The 
addition of a right to contribution gives to defendant nothing more except, with re- 
spect to claim reduction, in the very unusual situation where defendants with sig- 
nificant market shares are neither sued nor the subject of settlement. To the con- 
trary, contribution, with its potential cross-claims and third-party claims, will add 
tenfold to the complexity and divisiveness of litigation which is already too costly 
and divisive. Contribution could bring before the court as defendants organizations 
having only a peripheral relationship with the violation, organizations which, when 
they contrasted the complexity and cost of the litigation with their own peripheral 
role would, out of prudence, be almost compelled to settle. Those defendants who 
chose to stay in the litigation would find that the litigation costs of this now even 
more complex proceeding would be far greater, and therefore settlement would be 
even more appropriate and desirable. 

The answer to the problem lies in the approach taken by this Committee, namely, 
a searching examination of joint and several treble damage antitrust liability itself. 
I understand that at least three alternative discussion draft bills concerning joint 
and several liability are to be the subject of consideration by this Committee. _ 

Draft Bill Which Would Limit Joint and Several Antitrust Damage Liability to 
Twice Market Share.—The preceding portion of my statement contains the argu- 
ments for this step in limiting antitrust damage liability. In this day and age, satis- 
faction of injury and deterrence are more than adequately provided for by this pro- 
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posal which aims at the evils of unlimited joint and several antitrust damage liabili- 
ty. Joint and several liability arose in situations such as trespass where it was im- 
possible to apportion damages. It is not impossible at all in antitrust cases. The anti- 
trust violator who has damaged someone has presumably enhanced the value of his 
market share, at least at the time of damage, because altruism was presumably not 
his guiding principle. Therefore, it is appropriate to relate recovery from him to his 
market share. If the violator is, for example, a trade association and has no market 
share, the other antitrust remedies are adequate. If the violator is a broker, it can 
be regarded as a proxy for part of a market share. ; 

While I would limit automatic application of the draft to horizontal price fixing, 
the bill can be and should be applied to other antitrust violations where the result 
of the application would be comparable to that of horizontal price fixing. The discre- 
tionary application of the limitation to other horizontal arrangements such as 
market allocation, boycott, monopolistic activities, patent licensing, etc., has the 
same economic justification as its application to horizontal price fixing. If the ability 
to consider profitability and, therefore, margins is given, the application of the bill 
to the different functional levels, such as manufacturer and distributor, in a vertical 
arrangement is just as economically desirable and sound, although in some cases it 
may be sufficiently difficult that the court would not make the allocation. If the vio- 
lation is both horizontal and vertical, vertical allocation of the limitation can be 
mane among the functional levels and then horizontal allocations within those 
evels. 


terrence. This is particularly true in the present tirne, when one considers the avail- 
able criminal and civil remedies. It is certainly true when the damage suit follows 


All of these drafts, as well as the Deerin Millikan decision i 
in the review of joint and several aittivest damage liability. COM aioe piesa 
could be considered are discretionary trebling, trebling for covert activity only, tre- 
bling for the defendant’s market share if the plaintiff foregoes the defendant’. joint 
and several liability as to the rest of the market, elimination of the statute of limi: 
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tations tolling because of fraudulent concealment, and application of one or more of 
these approaches only in class actions, since this is where the greatest distortions 
occur. These are all, in my opinion, way stations to the ultimate destination, the 
relation of antitrust damage liability generally to market share. The 19th century 
economic tool of unlimited treble damages has become a bull in the approaching 
21st century economic china shop. 

Thank you for giving me the opportunity to express these views. 


Chairman Roprno. Mr. Cohen. 

Mr. CouHEN. My approach is a little bit different. 

Our office has been involved in most of the major antitrust litiga- 
tion of the past 10 years. Before that, I had opportunity to examine 
antitrust from the other side, having served as chief counsel of the 
Senate Antritrust Subcommittee under Senator Hart when we had 
numerous hearings in this area. 

It seems to me that we have got to deal with certain of the basic 
concepts first. I have been attending these hearings—not just this 
committee, but the committee on the Senate side on contribution 
and other issues—and I have listened over and over again to this 
concept of fairness to the defendant. I have not heard one individu- 
al talk about fairness to the consuming public. It seems to me that 
that is where our focus has to be, balancing fairness to the defend- 
ant to fairness to the consuming public. 

If treble damages made sense back in 1898 when we were dealing 
with a large trust, I submit that at the present time, in the present 

-environment in which we operate, antitrust laws and their deter- 
rents are four, five, six, seven, multiple more times necessary than 
they were then because of the complexity of our present economy, 
and because so much of our production and our manufacturing 
today is concentrated in fewer hands than it was back in 1890. The 
modern-day conglomerate is the counterpart of the early trust, 
except the conglomerate has its feet—or hands, as the case may ~ 
be—in a lot more markets where it is able to be effective in the 
early trust. 

Now, we are in a position today where we have an administra- 
tion following a policy of deregulation. From an antitrust point of 
view, that makes sense. Antitrust has always been a conservative 
philosophy based on letting the market do it instead of government 
regulation. And the liberals—by liberals, I mean economic liberals, 
people like Galbraith—have always looked aghast at the antitrust 
laws because they think regulation makes more sense. 

I still remember when we had our economic concentration hear- 
ings in the late 1960’s, it was Senator Goldwater, an honest-to-God 
conservative, as opposed to a corporate conservative, who was one 
of our strongest supporters. 

We are deregulating industries—we have deregulated trucking, 
we have deregulated the railroad industry. We are going to the 
various regulatory agencies. We are cutting back on personnel. 
Why? Because the President desires, and I think it makes good 
sense, to let the marketplace do the job. 

Now, there is only one problem with that: The marketplace 
cannot do the job unless the rules are foliowed. Those rules are the 
antitrust laws. The only thing that stands between anarchy in the 
marketplace and allowing supply and demand and other economic 
rules to operate, which are supposed to be impartial, are the anti- 
trust laws. As regulation diminishes, it becomes more and more im- 
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portant that the antitrust laws play a role they should play in this 
area. i 

At the same time that we are relying more on competition and, 
hopefully, more on antitrust laws, the Justice Department has an- 
nounced a policy that, at best, sounds as if it had been promulgated 
by an economist at the University of Chicago. It is the type of en- 
forcement policy which has no relationship to what is happening in 
the marketplace. Large corporations seek to maximize their profits. 
If you are going to engage in predatory pricing, that is not profit 
maximization. Therefore, there can be no such thing as predatory 
pricing. In vertical price fixing, we are not really concerned about 
that. Mergers, we are not concerned about that. ; 

However, if we see hardcore price fixing at a horizontal level, 
that will be prosecuted. The only difficulty is that hard-core price 
fixing these days is not that easy to prove because people don’t go 
around announcing what they are doing. They have more sophisti- 
cated methods of price fixing than they used to have. 

We have a Federal Trade Commissioner who has taken over the 
Federal Trade Commission who has announced that he is not inter- 
ested in these things. He said he is trying to ‘defang” the Federal 
Trade Commission. Actually, I think he is trying to eunuch it, the 
way it sounds, to take away from it its ability to do anything 
useful. 

Where does that leave us? It leaves us with two things to enforce 
the new deregulation: it leaves the private bar, and it leaves deter- 
rence. It is the same thing as saying, as far as deterrence is con- 
cerned, that because income taxes have gotten more and more com- 
plex, we ought to cut back on the number of IRS officials, and we 
ought to provide that a violation of the income tax laws is a simple 
misdemeanor, punishable by a fine of not more than $500. What 
would that do to the kind of collections we have in this country in 
income tax? We rely in income tax on the threat of deterrence. If 
you cheat on your income tax and you get caught, it is going to be 
too bad for you, you have to pay all these penalties and all of the 
rest of it. 

Yet, in the antitrust laws, deterrence plays even a larger effect 
at the present time. We are talking about not increasing penalties, 
not making it more difficult to disobey the laws, but to do some- 
thing for the poor corporations that are being treated unfairly. 

Now, there are two ways corporations can be treated unfairly. 
No. 1 is in the courtroom—and you have thrown at you the Mead 
case and the Plywood case, both of which our firms were trial coun- 
sel in, and, therefore, I will not discuss unless I am asked ques- 
a If you ask me questions, I will be happy, of course, to reply to 

em. 

But what is not mentioned is the whole legal process that is in 
place to protect defendants. I will just hit this briefly. When you 
file your case, if the defendants feel you don’t have any ground 
they file a Rule 11 motion. That means, in effect, “this is a frivo- 
lous pleading, show me.” If you get by the Rule 11 motion, you get 
into, in the big cases, your class action, which is another fight. If 
you lose on the class action, the case, for all practical effects, is 
over. If you get through the class action and the subsequent 2 or 3 
years of merits discovery to try to prove your case, prior to trial, 
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you are met with a summary judgment motion. No one here has 
he you how many times plaintiffs lose summary judgment mo- 
ions. 

Then, if you are lucky enough, you get to trial. And if you get 
some reasonably decent charges out of the judges, you may get a 
jury verdict. That is the first step, literally—and I say this with 
great feeling because I have been beaten so many times after a 
jury verdict. 

Then it goes back to the judge. The judge says that the defend- 
ants are not entitled to a JNOV, a judgment notwithstanding the 
verdict, because there is so much evidence on the record. But he is 
going to give them a new trial because no reasonable jurors, if they 
really would have understood the situation, would have come to 
this particular decision. 

Should you get by the JNOV or the courts also reduce your ver- 
dicts or the new trial, you then go to the appeal courts. And if you 
are fortunate enough to be in the fourth circuit, you are going to 
lose if you are a plaintiff. There were statistics taken a couple of 
years ago by the “Multi-District Panel”; only one plaintiff's case 
was upheld by the fourth circuit in 5 years. All the poor defendants 
are out there facing this kind of built-in protection in the system 
itself before you even start talking about anything else. 

The only other point I want to make—well, there are a lot I 
‘want to make, but I am done with my 8 minutes, so the only other 
one that I ought to make—is that in inflationary times—let me say 
it a different way. The cases that are settled—you don’t hear about 
cases that are lost—the cases that are settled, historically have 
been based on 4 years of damages on a single-damage basis. That is 
the settlement formula that has historically been used in settling 
cases. 

A case that is settled is never settled for the full amount of dam- 
ages that are due to the consuming public. So that, even in the set- 
tlement situation, the public is only getting a portion of what it 
has lost. And the way deterrents work—and I say this having rep- 
resented corporate clients who were not defendants—it is amazing 
how management will sit down and say, “Well, if we deal this, we 
know it is an antitrust risk, but what's it going to cost us? If the 
Justice Department goes after us, we get hit by a $50,000 penalty. 
What will we lose if we go into a private damage action?” And they 
make their own estimates. 

A company with a small market share, if you are going to have 
contribution or anything else, simply says, “We can only be hit but 
a little bit, anyhow.” 

Practically, what happens is—well, the Mead case is a good ex- 
ample. Mead was found guilty of having engaged in a price-fixing 
conspiracy for a 10-year period. Because of the doctrine of fraudu- 
lent concealment—that is, the purchasing agents should have 
known—the damages were paid out on a basis of 2 5/8 years. Now, 
what happens to all the money that was lost by all the companies 
involved on the consumer side for the previous eight years? If you 
can get away with 8 years of price fixing and you only have to pay 
for 2 it is worthwhile. I challenge anyone to show me any antitrust 
suit where the defendants, either after settlement or after a ver- 
dict, have ever been forced to cough up more than a fraction, treble 
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damages or no treble damages, of what that suit, with their ac- 
tions, have actually cost the consuming public. 

So, I suggest to you in closing that if we are really going to do a 
service for the public, what we ought to be talking about is how do 
we close the loopholes in the antitrust laws, rather than how do we 
take away the incentives, and make it easier for companies to vio- 
late those laws. 

Thank you. 

Chairman Ropino. Thank you. 

Mr. Epwarps [presiding]. Mr. Sims. 

Mr. Smus. Thank you, Mr. Chairman. If we don’t accomplish any- 
thing else today, I hope at least we will let Mr. Cohen hear, for the 
first time, about fairness to the consumer. I think I am going to 
talk about that. 

Just to place what I am going to say in perspective, I spent about 
8 years at the Department of Justice, the last 4 as a Deputy Assist- 
ant Attorney General. Since 1978, I have been in private practice 
here in Washington. 

I had the pleasure in the summer of 1981 of chairing a program 
in New Orleans on mandatory treble damages, which included as 
panelists Assistant Attorney General Baxter, former Federal Trade 
Commissioner Pitofsky, Steve Susman, a prominent plaintiff's at- 
torney, and Bob Weinbaum, who is an antitrust attorney for the 
General Motors Corp. 

I have provided several copies of the transcript of that proceed- 
ing to staff for the committee and, since it is a very comprehensive 
discussion of a subject that I am going to discuss considerably less 
comprehensively, I would suggest that it be included in the record 
of this hearing. 

Mr. Epwarps. Yes, without objection, it will be. 

[The information follows:] 


AMERICAN BAR ASSOCIATION 
SECTION OF CORPORATION, BANKING, AND BUSINESS LAW 
Mandatory Treble Damages—Time for a New Look? 


COMMITTEE ON CORPORATE AND ANTITRUST LAW 


Participants: 
Joe Sims, Washington, D.C. 


Honorable William F. Baxter, Washington, D.C., Assistant Attorney Gen- 
eral of the United States for Antitrust 


Robert Pitofsky, Washington, D.C., Georgetown University Law Center 
Stephen D. Susman, Houston 
Robert C. Weinbaum, Detroit 


Mr. Sts. I’m Joe Sims from Washington, D.C. I’m going to be chairing the panel 
and trying to stay out of the way of the people on it as much as possible. We have 
four distinguished lawyers with us today to talk about what I think will be a pro- 
vocative subject. As anyone who has been listening to the Antitrust Section pro- 
grams this morning or simply reading the papers over the last few months knows 
there’s quite a bit of turmoil in the antitrust field. There’s a lot of talk about 
changes and a lot of talk about different attitudes and different ideas, some of 
which may be based in fact and a lot of which probably isn’t. Because of that, the 


topic we’re going to spend some time on today will be particularly interesting to 
many. 
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Let me introduce the people on the panel. I’m not going to spend a lot of time 
doing it because | think I'd rather spend the time talking about the issues. On my 
far left, wholly accidentally (Laughter) is the Assistant Attorney General for Anti- 
trust, Bill Baxter, who just delivered himself of a most provocative speech at the 
Antitrust Section, raising some questions that most of us, I dare say, have not even 
thought of before much less thought about. 

Next to me, on my left, is Steve Susman from Houston, who has spent a fair 
amount of time prosecuting treble damage antitrust cases on behalf of plaintiffs and 
does a variety of work for plaintiffs and defendants these days. 

To my immediate right is Bob Pitofsky, who is a Washington lawyer now and as- 
sociated with Georgetown University Law Center and most recently a commissioner 
of the Federal Trade Commission. 

And to my far right is Bob Weinbaum, the attorney in charge of antitrust matters 
for the General Motors Corporation, which has been known to be involved in treble 
damage actions from time to time. 

We're going to have a discussion—no speeches—that tries to examine the question 
of mandatory treble damages, its relation to the real world today and whether or 
not there are any changes in the existing system that might be useful or appropri- 
ate. We'll take questions but preferably, if you don’t mind, at the end of the discus- 
sion so we can keep things moving here in some kind of a logical order. Of course, 
with antitrust lawyers, especially those with the economic training and the back- 
ground of these panelists, sometimes we tend to talk in jargon. We’re going to try to 
talk in English today. If we fall out of that habit, please remind us. 

The U.S. has been, of course, a preeminent economic power in the world for at 
least the last four decades. But in recent years that position has been shaken by a 
variety of happenings: a dramatic rise in fuel costs, the resulting inflation, increas- 
ing world industrialization, and many believe over-regulation at home. For at least 
the last few years and perhaps accelerating today, this country has been undergoing 
‘a reexamination of what to many were basic principles of government intervention. 

Today it would seem that the operating principles are deregulatory in nature: a 
general philosophy favoring less government, a more focused economic philosophy 
emphasizing the costs of government efforts to regulate or control markets have 
joined together to force some hard questions about the impact of various forms of 
government regulation. 

Perhaps the best illustration of the depth and strength of this movement is the 
current attention being shown antitrust regulation, both public and private. ‘“Mo- 
nopolist” in this country has always been a most serious approbation. Antitrust en- 
forcement, as we know it, began as a rather tentative response to an enormous pop- 
ular tide of resentment against the great trusts of the late nineteenth century. 
Since that time, antitrust has almost become the “mother and apple pie” of politics; 
everybody is for it—Democrats, Republicans and every other party, albeit it in 
slightly different degrees and sometimes in slightly different ways. 

Today, however, even the antitrust enforcers are talking about restraint. Infla- 
tion, taxes, jobs, interest rates—those seem to be the popular political issues. 

Support for antitrust, like anthing else, is cyclical—at least it has appeared to be 
in the past. And we're just coming off what many would see as the golden age of 
antitrust—a series of Supreme Court decisions that led Potter Stewart to complain 
that the only guiding principle he could discern was that the government always 
wins; the IBM case, the AT&T case; the increase in penalties from misdemeanor to 
felony status; the movement to vigorous criminal prosecutions; the imposition of 
substantial sentences; the quadrupling of enforcement agency budgets after a 30- 
year period of practically static budgets; the Hart-Scott-Rodino Act; seed money for 
state enforcement agencies; a variety of new state laws; and a very active advocacy 
effort before federal and state regulatory agencies by federal government and other 
agencies. All these are products of the last two decades, a period I think you could 
fairly say of a rising tide of antitrust enforcement. 

Richard Hofsteder wrote, not too long ago, that antitrust was one of the “faded 
passions” of American reform. This is probably a bit extreme, but there’s no doubt 
that the demand curve for certain kinds of antitrust is sloping downward now. For 
example, I counted them up just before this program and by my count there are no 
less than 14 bills now pending before Congress to create some form of antitrust ex- 
emption for export activities. There are three different and additional bills to estab- 
lish a commission on the broader question of the international application of the 
antitrust laws. There’s legislation pending to permit foreign governments to receive 
damages, only single damages in antitrust cases and then only in certain circum- 
stances. There’s contribution legislation still struggling to try to get through Con- 
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gress, despite the concerns of many that it will severely hamper private enforce- 
ment. : 

Both the Antitrust Division and the FTC are, or soon will be, headed by propo- 
nents of a more limited or more focused role for the federal enforcement agencies, 
depending on your perspective. And the FTC, for the first time, will be headed by an 
economist rather than a lawyer, an ominous development to most lawyers, I'm sure. 

Just as there could be no doubt that during the last six- or eight-year period anti- 
trust was riding high, so can there be no doubt that traditional antitrust principles 
are now if not under attack at least under some severe harassment. In that context, 
we're going to turn to the subject of today’s panel. 

The system that’s under seige now is unique in many ways, but perhaps its most 
unusual feature is the provision of private rights of action involving automatic 
treble damage awards. There’s no doubt, in my mind at least, that the potential of 
treble damages is the aspect of American antitrust enforcement that is most feared 
by senior corporate management. There is, however, some considerable argument 
whether this is desirable or useful, whether it in fact deters anti-competitive con- 
duct and, assuming it does deter some conduct, whether that deterrence is pur- 
chased at a cost exceeding its benefits. Perhaps no other single antitrust issue gen- 
erates more debate or raises more fundamental questions. 

To start the panel, let’s try to examine what the purposes of this rather unusual 
system of enforcement are or were. Mandatory treble damages were hardly the sub- 
ject of extensive debate during the passage of the Sherman or Clayton Acts. Of 
course, there’s very little of importance today that was the subject of extensive 
debate during those legislative maneuvers. In fact, as I recall the legislative history, 
Senator Sherman originally proposed double damages and somehow triple damages 
managed to end up in the final product. 

Nor were private suits common until very recently. I read a statistic in some ma- 
terials recently that less than 200 private suits were filed during the first 50 years 
of the Sherman Act. And of those, only 13 were successful. 

It’s probably not profitable to debate legislative history, Bob Pitofsky, but with at 
least one eye cocked toward that, what do you see as the purpose, original and as 
it’s changed if it has, of the mandatory treble damage remedy? Is it deterrence, is it 
compensation, is it a combination, or is it something else? 

Mr. Pitorsxy. I don’t think it’s worthwhile to even cock one eye toward the legis- 
lative history, because it’s virtually useless on this particular subject. 

I think there are three clusters of reasons why you would want some form of pri- 
vate antitrust enforcement: deterrence, compensation and then, for want of a better 
term, ‘‘checks and balances.” 

Deterrence is the least controversial. I start from the premise that there are cer- 
tain kinds of business behavior that are seriously under-deterred. I have in mind 
the kinds of offenses that are easily concealed and therefore difficult to detect, and 
where the rewards of a successful violation are enormous. And I take into account, 
even though, as Joe points out, the budgets of the enforcement agencies have been 
quadrupled over the last decade, that enforcement resources are still quite modest 
compared to the size of the economy that the agencies are charged with regulating. 

Given that background, what I have in mind as seriously under-deterred practices 
are the horizontal per se violations: horizontal price-fixing; market division when it 
is a substitute for price-fixing; and perhaps boycotts designed to enforce a price- 
fixing scheme. And those kinds of practices, in particular, are successfully deterred 
by the threat of these enormous private damage recoveries. 

I'll reserve for discussion later this afternoon the fact that there are other kinds 
of practices which are probably over-deterred—partly by private treble damage ac- 
tions—and we need to talk about that. 

But in any event, one cluster of reasons for the private action is deterrence. A 
second is compensation. Part of compensation is really a complement to the deter- 
rence factor. You compensate injured businessmen and their lawyers very generous- 
ly to encourage them to engage in this private attorney general function. But, in 
addition, I think it does make sense simply from the point of view of fairness to 
make available to private parties an opportunity through the courts to be made 
whole if they’ve been injured by illegal conduct, although again I reserve for later 
discussion whether that couldn’t be done as well by the government seeking restitu- 
tion on behalf of private parties. 

The third reason why I think a private action is justified has to do with checks 
and balances. I think the current period is as good an example as any to explain 
what I have in mind. We now have a situation in which Bill Baxter, the head of the 
Antitrust Division, has views that depart very substantially from the views of the 
decided cases in the Supreme Court. Let’s take for example some of his public state- 
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ments about his reluctance to enforce the per se rule against vertical price fixing. I 
have no problem with the challenge to the more advanced positions in antitrust law; 
they are based on a disciplined and very competent scholarship that’s grown over 20 
years. 

My concern, however, is that if there’s going to be a change of course with respect 
to antitrust law in vertical restrictions, vertical mergers, territorial allocations and 
so on, that it be done by the courts and not exclusively as a matter of prosecutorial 
discretion. If the Department of Justice and the FTC, with its new appointments, 
depart substantially from where the law has been over the last 20 years, then I 
think the most likely way those issues are going to be submitted to the courts for 
reappraisal is through private action. So it’s a kind of checks and balance, And it 
seems to me you will not have a third tier of enforcement unless there is a damage 
incentive. Sure, you could say that those issues could be presented through injunc- 
tion, but after somebody’s been driven out of business by a course of action that 
they regard as illegal, an injunction against future similar behavior is cold comfort. 

So I think the private enforcement action fueled by recoveries is necessary to 
insure that major departures in policy do not occur solely as a result of prosecuto- 
rial discretion. 

Mr. Sims. Let’s focus on that last point if we could, Bob. The statute that’s being 
enforced here is majestic in its simplicity and it has been wreathed with meaning by 
a collection of opinions over 90 years now, many of which have involved some fairly 
dramatic departures from time to time. What’s the objection to allowing those de- 
partures to be made through the intellectual exercise of choosing to bring or not to 
bring prosecutions as opposed to through the litigation process which moves on very 
different motivations, generally on private gain? 

Mr. Prrorsky. Because I think the cases just won’t be brought. Take vertical price 
fixing. Bill Baxter’s view is that the per se rule makes no sense and that, except in 
rare instances, vertical price fixing is—well, he ought to speak for himself. But he 
might take the view that vertical price fixing is presumptively legal. In any event, 
they certainly are not, in his view, presumptively illegal. He might therefore decide 
not to bring a single vertical price fixing case during the period when he’s running 
the Department of Justice. The FTC might reach the same decision. How are we 
going to get that issue litigated in the Supreme Court if there aren’t private suits? 
rs Min Sess. And the reason that the issue needs to be litigated in the Supreme 

ourt’ 

Mr. Prrorsky. Because there’s not a breath of a suggestion in any of the Supreme 
Court decisions that the law should be other than that vertical price fixing is illegal 
per se. And with all due respect to government enforcement people—I was one of 
them until recently—I don’t think they ought to substitute for a majority of the Su- 
preme Court. 

Mr. Stus. Let’s talk a minute about deterrence if we could. We'll come back to 
that issue a little later. 

Bob Weinbaun, is a private right of action with mandatory treble damages the 
best way to accomplish the goal of deterrence, forgetting for a moment how—we'll 
get to that later—any offsetting costs that such a system might have? The simple 
question, does it work? 

Mr. WEINBAUM. Well, the question is a little broader, Joe, than I’d like to address 
it initially. I think the first question is, is a private right of action effective? Let’s 
put aside the trebling question for a second. I think that the private right of action 
is an exceedingly effective tool. The private right of action, as has been pointed out, 
gets us over the changing enforcement views of a particular political regime and it 
gives us competition in enforcement. And competition in enforcement of the law, 
just like competition in business itself, is extremely healthy. ; ; 

The government is motivated by the public interest. And the private bar is moti- 
vated by self interest in ferreting out violations of the antitrust law. In my opinion, 
when you have thousands of people throughout the country motivated by self inter- 
est, looking at your every action, that’s real antitrust enforcement and that’s a real 
deterrent. j : AR : 

The way I approach the question of whether a private right of action is effective 
or not is simply to ask the question, “Does a private right of action before trebling 
keep my client from crossing the line?” And I think in most every case, I would 
have to answer that question, “Yes.” If there are times when the answer to that 
question is, ‘‘No,” then I don’t think the fact that treble damages are available is 
going to keep the client from crossing that line. —, 

The private right of action before trebling is effective in many ways. The threat of 
money damages makes a client like ours exceedingly cautious. We re as concerned 
about money damage claims of $500,000 as we are about a claim for $1.5 million, or 
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as concerned about a $1 million claim as we would be about a $3 million claim. We 
can’t afford the precedent. We can’t afford the publicity. And it costs us as much to 
defend a single damage claim as it does a treble damage claim. Leper’ ‘ 

There’s another aspect of the private damage action which I think is sometimes 
overlooked. And that is, we overlook, the fact that money and injunctive relief is 
available to the private plaintiff. As a general rule, we probably fear the latter type 
of relief as much as we do the former. A creative plaintiffs lawyer can seek and 
obtain injunctions which to a great degree might prevent us from running our busi- 
ness as we want to. And this, to the businessperson, is a tremendous deterrent. 

There are injunctions which, of course, go way beyond the violation. There are 
injunctions which go into the future and prevent you from doing the type of thing 
you were doing, which you thought was legal, and then the court finds that it’s il- 
legal. 

The sum and substance of all of this leads me to conclude that the mandatory 
treble damage feature of our law today, except where we’re talking about willful 
violations, like price fixing and certain other selected categories, really doesn’t add 
one iota to the deterrent effect that the private damage action itself has. The treble 
damage remedy, I think, admittedly increases the number of private actions. But I 
would say that while the number goes up, the quality probably drops. Some of our 
finest plaintiff's treble damage lawyers have readily admitted to me that the treble 
damage feature brings forth all kinds of cases. The traditional breach of contract 
case or the business tort case has today been transformed into a plaintiff's treble 
damage case in many instances. And I think this is the kind of a problem presented 
by the remedy. So I would say in concluding that private damages cases are very, 
very effective deterrents and the trebling feature is useful only in a very limited 
type of situation. 

Mr. Srms. Steve, let me ask you to give me some thoughts on that. Bob’s position 
really is that it’s the private action, not the amount of the damages, that’s the 
likely deterrent. You haven’t spent a lot of time on that side of the fence, but you’ve 
been watching it from the other side What’s your reaction to that notion? 

Mr. Susman. Deterrence is based upon the likelihood that someone’s going to file 
a suit. The likelihood the suit will be filed and pursued with diligence is directly 
related to the amount of potential recovery. The private right of action is an impor- 
tant part of the free enterprise system. And the plaintiff's bar is likely to be more 
cost-conscious and efficient than public prosecutors. 

The travesties of antitrust litigation in the last decade have been government 
cases, not private cases. Cases like the IBM case and the AT&T case should never 
have been brought because they waste so much judicial time. In contract, the little 
dealer termination cases aren’t requiring trials of two years or three years and 
countless millions of dollars. It’s the government’s cases, where government pros- 
ecutors are answerable to no one, where they are not motivated by their own eco- 
nomic self-interest (or their client’s, for that matter) that in my view have caused 
the problem. 

Private lawyers who handle a case are extremely cost conscious. You look at a 
case is this a $5 million case; a $500,000 case; a $100,000 case? In a class action, 
lawyers are usually compensated from a settlement fund. That settlement is directly 
related to the potential exposure of the defendants. If the settlement value with 
treble damages is three times the settlement value without treble damages, the at- 
torney is more likely to be compensated for the full value of his services. Class ac- 
tions are expensive. Notice alone can cost hundreds of thousands of dollars. A single 
plaintiff's lawyer often cannot finance it on his own. If it’s a $30 million case, you re 
going to get a lot of law firms across the country active and involved in financing 
and prosecuting a price-fixing class action with a vigor that equals or exceeds that 
of the federal government. On the other hand, if it’s a $10 million case, there will be 
a third as many law firms involved and a third as much effort involved. So the pros- 
ener effort of the private bar is going to be directly related to the amount at 
stake. 

Let’s talk about non-class actions and get out of the horizontal area and into some 
other area, individual actions. Ninety-five percent of the small businessmen that 
come to see me, that come in my front door, come to see me because they’ve heard 
of treble damages. So, I mean if they hadn’t heard of treble damages because treble 
damages were eliminated, I probably wouldn’t see 95 percent of the folks I see, be- 
cause thay just wouldn’t come. ’ 

Seventy-five percent of those that come can’t afford to pay me by the hour and 
are looking for someone to handle their case on a contingent fee basis. So the ques- 
tion posed to me—I am a plaintiff or 33 percent plaintiff in antitrust cases most of 
the time—is, “Would I rather be a 33 percent plaintiff or would I rather be an 11 
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percent plaintiff?” To ask the question is to answer it. I would not now take treble 
damages cases for 11 percent of recovery. If you’re going to cut down my piece of 
the action by two-thirds, you better find another lawyer because I’m not going to 
handle an antitrust case for 11 percent contingency, which would be my equivalent 
“Fr Sgueelae for actual damages. You’ve got to offer the incentive to assert one’s 
rights. 

The only argument I’ve heard against private enforcement is that it makes bad 
law. But that’s changing. People like Baxter and others are improving the law, ac- 
cording to them, without eliminating treble damages. Courts are changing. They’re 
granting summary judgments against plaintiffs. The law is getting much more 
conservative. There’s not much left for the plaintiff in the vertical area at all. All 
this without changing the remedy function. It’s been a change in the substantive 
rules of law. So the fact that you have treble damages is not what causes wild law 
to be made. It’s the fact the you used to have people sitting in Mr. Baxter’s position 
that took different views, influenced courts differently, that caused bad law to be 
made and a whole lot of suits to be filed, not the treble damages. I don’t think you 
tpi ee treble damages without some concrete evidence that they’ve done 
mischief. 

Mr. Sims. We will no doubt hear some slightly different views on some of those 
ancillary points along the way. But let me go back to Bob and from your perspective 
inside the corporation, who are we talking about deterring here? We're talking 
about treble damages as the major deterrent. Who are we deterring? Are we deter- 
ring senior corporate management? Are we deterring middle-level officials? What's 
the mix, if you can give us a fix on it, between the level of actual deterrence that 
discourages prohibited action of the treble damage possibility, which is no doubt on 
the minds of the Chairman of the Board and the President, and the possibility of 
some kind of individual sanctions, like criminal sanctions or fines which may be 
more on the minds of the lower-level employees who may create the problem? 

Mr. WEINBAuM. I think as you go up the ladder the deterrent effect is more ap- 
preciated by the managers with the broader responsibilities. Those managers are 
the ones that I believe are most accountable to the Board of Directors and the stock- 
holders. The lower echelon employees are frequently actors and it’s our job to make 
sure that the lower echelon employees, as well as the senior managers, are aware of 
the consequences of the violation of the antitrust laws. 

I believe that when we're talking about the effectiveness of deterrence generally, 
though, we’re speaking of an awareness on the part of middle and senior manage- 
ment of what the law is, so that they in turn can get that message down the line to 
the people that work for them. 

Mr. Sims. Bill, do you have a perception on whether the treble damage remedy 
has a deterrent effect on the people who are likely to be involved in actually engag- 
ing in the acts that create the liability? 

Mr. Baxter. I don’t think there’s any doubt that it does. And I think it makes a 
great deal of difference whether you’re talking about General Motors, where the 
primary responsibility of the top managers is essentially to allocate capital between 
different profit centers, or whether you’re talking about a company with $1 million 
annual gross, where the CEO is likely to be the person who is engaged in the price- 
fixing conspiracy, if there is a price-fixing conspiracy. 

I’m inclined to agree with an awful lot of what Steve says, myself. I think it packs 
a lot of wallop. My problem is that I can’t think about this problem, as Steve also 
suggested, without dividing the antitrust law into segments. I think the outcry and 
the concern about treble damages stems largely from the fact that there’s so much 
unsound antitrust doctrine around. And if we were dealing, for the most part, in the 
kind of cases that Bob Pitofsky listed when he stated his talk, the kinds of activity 
that I describe as classic cartel-type behavior, I would have relatively little concern 
about treble damages. {84 

If there’s only one chance in three that your misbehavior is ever going to be de- 
tected and it’s worth $1 million a year to you to engage in it, then you’ve got to face 
a sanction eventually that has a present value of $3 million a year in order to keep 
it from being profitable. In today’s environment where $1 million today is worth 
only a half a million five years from now, nominal interest rates being what they 
are, I guess I would have more concern that treble damages are insufficient to make 
price fixing ex ante unprofitable than I have concern that it is in any sense exces- 
sive. ; ; 1 

In some ways the ideal system, from a theoretical standpoint, would be single 
damages that carried interest rates from the date of the infraction, not the date of 
the judgment, at something like the five-year municipal bond rate plus 10 percent of 
the five-year municipal bond rate, and full litigation costs including attorneys’ fees. 
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But what strikes me as the ideal system for the sound branches of antitrust laws 
becomes a real travesty when you start talking about the business tort cases, the 
dealer termination cases, the reorganization and redistribution system cases where 
you can unexpectedly find that what seemed to you to be a perfectly sensible and 
cost-effective way of restructuring your distribution system is suddenly costing you 
millions of dollars. Or some way that you’ve run your distribution system for a long 
time, as the newspapers in this country did with maximum price limits on what 
their distributors could charge their subscribers, suddenly gets converted into @ cap- 
ital offense by an idiotic decision such as Albrecht.! And every newspaper in the 
system has to promptly restructure its distribution system. I guess I’m sort of with 
Steve in saying that what we need is sound, substantive antitrust doctrine. And if 
we had it, I would not find the treble damage remedy particularly troublesome. 

Mr. Sims. Let’s turn for a moment to what Bob identified as another goal of the 
private action with treble damages and that is compensation for injuries received. 
The general rule in this country is to allow damage actions for injuries received and 
then, under certain circumstances, to permit the awarding of punitive damages on 
some greater showing—gross negligence, willful disregard, whatever. 

I had somebody do some looking, just to see if we could find some other statutes 
involving multiple damages and we found some interesting ones. In Michigan, for 
example, you can get multiple damages for racial discrimination. In Missouri you 
can get the same multiple damages for racial discrimination, but only if it’s by 
common carrier. And in Connnecticut, if you steal a Christmas tree, you get quintu- 
ple damages automatically. [Laughter.] 

Mr. Prrorsky. How are damages computed? 

Mr. Baxter. Aesthetic value, the twenty-sixth of December. (Laughter) 

Mr. Sims. Steve Susman, you’ve spent a fair amount of time worrying about 
damage recoveries. Some people argue that trebling is necessary to insure full com- 
pensation in antitrust cases, given the difficulties in proof of actual damages and 
the potential inequality of resources between the parties and the like. But some of 
those who have been defendants against competent and well-prepared plaintiff's 
counsel would surely argue the opposite. Is the trebling notion necessary to insure 
adequate compensation or equitable compensation? 

Mr. SusMaAn. I think in many respects it is. I think that for a number of reasons. 
In the first place, we now have returned to a rule of reason regime in antitrust. 
There are no more easy cases. And once you’re in the rule of reason regime, you get 
very vague and murky standards. You are in the position, as a plaintiff, of having to 
prove the existence of a relevant market, the power of the defendant in that rele- 
vant market—questions that almost invariably require the services of an expensive 
economist. And it costs a lot of money and it takes a lot of time. The mere return to 
the rule of reason regime makes antitrust litigation from the plaintiff's point of 
view a lot more risky. 

i remember when I first began doing plaintiff's antitrust I went back to Houston 
and joined a plaintiffs personal injury firm because I was told that that’s where the 
action’s at and those guys are used to rolling the dice and it would be a nice mix to 
do plaintiffs antitrust work in a personal injury firm. And that was part true and 
part not true. When I saw my first longshoreman who had been injured, he came in 
my office and lifted up his shirt, and I could see his scar. Well, no antitrust plain- 
tiffs were able to show me their scars. And all that means is that when a guy comes 
into my office and asks me about taking a case on a 33 percent basis, you know, it’s 
very risky. Has he been injured? By how much? Who am I to believe? in contrast, in 
the personal injury area there is a value for a leg or an arm or a quadraplegic or a 
paraplegic. 

There is obviously, in most cases, a disparity of resources between the plaintiff 
and the defendant. There are certain things about antitrust cases which just make 
it very difficult for the plaintiff. Courts do not like to set them for trial. Rear-enders 
get set all the time, in spite of commentators claiming the diversity of jurisdiction is 
bad. But federal courts know that if an antitrust case is coming down the pike 
there goes a month or two months or three months of time, so they don’t get set. So 
the delay in antitrust litigation is a major impediment to the plaintiff. 

They tend to be, and certainly under a rule of reason analysis would be, long 
trials, not short trials. A personal injury case would be tried in a week; most anti- 
trust cases take longer. And it goes without saying that the longer the trial, the 
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There is, as Bill pointed out, a lack of any kind of realistic prejudgment interest. 
Working with my calculator and current interest rates, a judgment in 1987 for con- 
duct commited today in 1981 needs to be three times the amount of actual damages 
to fairly compensate a plaintiff. Yet that time lag of six years between date of 
injury and date of judgment is abnormally short in a typical antitrust case. 

The four-year statute of limitations with a continuing conduct kind of situation 
means usually that actual damages for the last four years tend to understate the 
harm done to the plaintiff and the benefit obtained by the defendant. 

So, for these reasons in the typical antitrust case, it seems to me that you must 
have a trebling element. You may say, ‘Well, that’s not really fairly compensating 
the plaintiff.” Whether it’s fairly compensating the plaintiff or inducing someone to 
handle the plaintiff's case, you’ve got to have the trebling element. 

The question can be asked, ‘Why is this different than a tort case or a products 
liability case or cases like that?” Well, in the first place, I think that even in those 
areas we realize that there are certain times when the actual damage scheme just 
doesn’t work. Workmen’s compensation is the best example in the tort area, where 
we have provided a statutory scheme to protect employees because the normal tort 
system just doesn’t protect them. Products liability, we provide strict liability, no 
treble damages. So the idea of treble damages as a tool of providing actual compen- 
sation is not, I find, particularly unusual. 

I have thought a lot about why actually, in most of these other areas, you’re al- 
lowed to go to a jury on a punitive damage claim. And I’m not sure there’s that 
much difference between an intentional common law tort and antitrust where you 
go to the jury with a punitive damage claim. 

In the antitrust cases which I have tried, where I’ve gotten a verdict for the plain- 
tiff, had I been able to argue punitive damages to the jury I would have gotten puni- 
tive damages in many cases in excess of twice the actual damages. In those cases I 
would be able to inform the jury of the defendant’s ability to pay a judgment, which 
is quite proper in arguing a punitive damage case to a jury. And I think if antitrust 
juries were aware of the defendant’s ability to pay, that might help me on actual 
damages. 

My theory is that there’s not that much difference between common law torts, 
intentional torts, and antitrust. A lot of plaintiff's lawyers now, and I’m one of 
them, are moving antitrust cases into state court, keeping them out of federal court. 
Why? Because we don’t want a summary judgment granted against us. Federal 
judges are likely to do that, whereas state court judges are unlikely to do that, at 
least in Texas. I get as much mileage out of the threat of punitive damages as I do 
out of the notion of treble damages. And I just think there’s that movement in the 
law. So I think trebling is necessary to insure compensation. 

Mr. Sms. You’ve got a point, Bob? 

Mr. Pitorsky. Yes, two really. One is, I think Steve is absolutely right. Trebling 
isn’t really trebling because the inflationary effect in the economy is not taken into 
account. You don’t get anything like three times what you lost if you bring a case 
seven years later. 

But on another point that Steve made, I think I would tend to come out the other 
way. And I think it’s because I frame the question differently than he does. He sug- 
gests that there’s all the more reason in the rule of reason cases to allow trebling or 
multiple damages than in per se cases. Part of the reason is because they’re so diffi- 
cult to win; I agree with that. And part of the reason is because, as he put it earlier, 
the bad side of treble damage litigation is that it makes bad law. 

But I don’t really think that’s the bad side of treble damage litigation. You can 
make bad law anywhere. You can make bad law in government cases, you can make 
bad law in textbooks, in all sorts of ways. 

I think the problem, the thing that bothers people about mandatory treble dam- 
ages, is that it deters all kinds of efficient conduct which is never really litigated. 
When you set up a rule that makes it very dangerous to cut off an inept distributor 
for fear that you’ll be sued, or to enter a joint sales venture or set up an exclusive 
dealing contract, remember, you’re talking about a terrain where the legal and the 
illegal are adjacent to each other. There’s a very obscure line between the two. 

Remember also that 70 percent of these private cases have been settled. So the 
cost to all of us of mandatory treble damage litigation in these rules of reason areas 
is that it pushes people into settling or it pushes people into not taking actions 
under a rule of reason although, if the truth were known, if the law were fully elab- 
orated, they would realize that that is conduct that they would profit from and from 
which the economy would profit. é a 

So when you frame the question that way, then it seems to me, now picking up on 
what both Bill and Steve said, that treble damages may not be nearly enough to do 
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the job when you’re talking about cartel I behavior because it’s so difficult to detect. 
On the other hand, mandatory treble damages for something like a tie-in sale seems 
to me not to make sense. : : 

Mr. Susman. And my response to you, Bob, is if you've got a problem of treble 
damages keeping people too far back from an otherwise murky, blurred line, draw 
your lines clearer. I don’t see anything offensive about punishing a person with 
treble damages or whatever you want to call it for stepping over the line. Your con- 
cern is the lines are fuzzy and therefore we ought not to have treble damages be- 
cause that keeps people from going as close to the line as they ought to go to engage 
in socially desirable behavior. I just say make your lines clearer. 

Mr. Prtorsky. I wish they were my lines to draw. And of course we’re all for clear 
lines. But when you're talking about rule of reason, it’s in the nature of the beast 
that there’s going to be a grey area. And to penalize companies for moving into that 
grey area with very heavy damages raises serious policy questions. 

I’m not concerned, by the way, about changes of law; that’s not the problem be- 
cause I think that can be dealt with by not making damages automatically retroac- 
tive. 1 am concerned about heavy damages in situations in which there’s a grey area 
and where people honestly aren’t sure what they can do and what they can’t. 

It seems to me single damages plus an injunction might be all we need in that 
area, or multiple damages within the discretion of the judge or jury. But I am trou- 
bled by heavy penal damages across the board for all antitrust violations, recogniz- 
ing of course that in a perfect world we would draw the lines clearer and thereby 
eliminate the problem that I raised. 

Mr. WernBAuM. Well, another thing that bothers me about what Steve said is 
your justification in part at least, Steve, for treble damages across the board because 
these cases are all so expensive to bring. I think that’s the wrong way to attack the 
problem of costly litigation. You don’t penalize people trebly in an unfair manner in 
this murky area we're talking about or in a rule of reason case simply because it 
costs a lot to prove the case. I think we have to get at that some other way, single 
damages with interest from the time of the violation or streamlining the way we try 
cases. But I am equally troubled by the fact that we have to provide treble damages 
simply because these cases are so expensive. 

Mr. SusMAN. We began with the premise that I think everyone agrees with, that 
private enforcement has a place and should be encouraged. Okay? Now you've got to 
figure out how to encourage it. And I’m telling you that single damages are not 
enough. And they are no encouragement in a rule of reason case. You’d have to be 
insane to undertake a rule of reason case for single damages unless you were paid 
by the hour by a major corporation who has filed a suit not to recover damages but 
for other reasons—they want to satisfy stockholders they’re good boys, the President 
wants to explain why he had three bad years. I mean, it has nothing to do with the 
little guy who gets hurt. I deal in my practice with the little guy who gets hurt, the 
small businessman who gets hurt. And he’d be insane to file an antitrust case 
against your client for actual damages. And I have to tell him that. He can’t afford 
it and I can’t afford to do it for him. So what are you going to do? 

Mr. Baxter. Well, I think there’s really a fair amount of convergence in what 
we're all saying, while I don’t entirely agree with some of Steve’s most recent 
points. (Laughter) He keeps coming back to single damages in today’s 20 percent 
interest rate environment, and that may be right because of this time delay prob- 
lem. But it seems to me there are two quite different problems here. One is the fact 
that we are in a 20 percent interest rate environment. That has not always been so, 
and it will not always be so. But treble damages are cast in concrete by the statute. 

Your rule of reason problem, it seems to me, would be adequately handled by 
single damages with interest at some measure based on the current capital market 
plus full costs and attorneys’ fees. That’s why I referred to my 110 percent of the 
current five-year Treasury rate. That will turn out to mean 4 percent in 1952 and 22 
percent in 1981, so it has a dynamic adjustment quality that will make it work. 
That seems fair enough for a rule of reason case where we have to be as concerned 
about over-deterrence of the kind Bob was talking about as of under-deterrence. 

On the other hand, where you get to covert behavior, such as the cartel cases you 
have the additional factor which doesn’t vary with the business cycle that the be- 
havior may never be discovered. And now I really do think you need a multiple in 
there for adequate deterrence in view of the fact that some substantial fraction of 
people are going to get away with it. If you’re going to deter the behavior, the penal- 
ty on the one who gets caught has to be enough to deter everybody; that is, the ex- 


ante prospects of being hit have to be bad enought to make it a non-profitable kind 
of behavior. 


179 


I would want to draw a line between the covert behavior cases, which the cartel 
cases usually are, and the overt behavior cases, the bundling cases and the long- 
term supply contract cases and the territorial restriction cases and the dealer termi- 
nation cases. In the second category, there’s no mystery as to what has happened; 
it’s right there in the newspaper for everybody to see. There’s no risk of it going 
undetected. And I see no justification for multiplication in those contexts other than 
the need to solve the present cost of money problem which will not always be with 
us. If we could cut the world up in those ways, I think it would be a better function- 
ing and more sensible world. 

Mr. Sims. This really leads us to what Bob talked about as the checks and bal- 
ances and what I have perceived as sort of the auxiliary enforcement system. If you 
think back, those of us who have been involved in the government enforcement 
process remember the agony—and it literally is that, believe me—of preparing the 
annual budget and then rolling that through the Attorney General and getting 
OMB’s approval and then finally the President and finally the Congress, all based 
on an admittedly somewhat ambiguous proposal to use that money in the following 
32 ways. And then you have oversight hearings that provide another opportunity to 
review government enforcement action or the lack thereof. And then you get letters 
and phone calls. And I would guess, without knowing it, that the single most sur- 
prising thing to Bill since he’s been at the Division is how many letters and phone 
calls he gets from people on the Hill and in other places. 

But all of this effort is focused on the tip of the iceberg, given the very small pro- 
portion of enforcement actions that are government actions as opposed to private 
actions. When you’re counseling clients, it’s hardly enough to look at public enforce- 
ment. You’ve got to also think about the possibility of private enforcement. It’s 
sometimes unfortunately true that you must counsel adherence to the lowest 
common denominator. In many cases, at least in recent years, that has been the 
private enforcement side. 

Bill, what’s your view as to the desirability of what Bob refers to as the checks 
and balance system? 

Mr. Baxter. Well, I’m not disappointed to see it there because, after all, how else 
will I get some of this doctrine changed if there were not private people pursuing 
bad theories? [Laughter] I can’t very well bring bad cases and then ask the Supreme 
Court to rule against me. [Laughter] I think Bob has a point. The cases simply 
would not be there. The mistakes of 1955 would stay on the books at least as doc- 
trine forever, even if they were never employed again. And I do think there is a role 
for private enforcement here. We happen to be looking at this problem from a very 
unfortunate point in history. We’ve got a lot of bad doctrine on the books. Among 
the most important fragments of that bad doctrine is a procedurai hostility, the 
Poller? case I guess was its origin, that told the federal district judges they should 
almost never grant summary judgment in antitrust cases. 

The ability to get summary judgment when a plaintiff is in here on a cockeyed 
theory that doesn’t even hold together in his papers or where he has not a shred of 
evidence to support the alleged conspiracy is extremely important. I really think it’s 
out of this combination of bad summary judgment law, and bad substantive doctrine 
that this hostility to the treble damage action has emerged. It seems to me we’re 
really attacking the wrong target when we go after treble damage enforcement as 
such, although as I said before I would confine it to covert activity kinds of cases. 

Mr. Sims. Ken Elzinga and Bill Breit in their book on antitrust damages talk 
about three particular kinds of bad effects from the current system: the moral 
hazard notion, the fact that individuals, or companies don’t have the same incentive 
to be careful consumers because of the existence of this remedy; the misinformation 
notion, the possibility of false claims because of the pot of gold; and the reparation 
cost, the cost involved in figuring and allocating these damages. Are those costs in- 
herent in a system which allows a private right of action or are they affected in 
some significant way by the treble damage feature of the action? 

Mr. Baxter. I think they’re going to be there no matter what. If you have a pri- 
vate enforcement vehicle, I think most of those costs are going to be there and they 
can’t fairly be laid at the doorstep of the treble damage feature. 

Mr. Srus. Does anybody else have a different notion on that? 

Mr. Prrorsky. Decidedly. I agree, of course, that if you make a pot of gold availa- 
ble, that will induce all sorts of cases, including some that are foolish, frivolous. I 
think that problem is there. oe. 

The other problem raised in the Elzinga-Breit piece is that there are many busi- 
nessmen who know or have serious suspicions that they’re being done in by an anti- 
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competitive practice, but don’t do anything about it, don’t take any action to allevi- 
ate the impact, because they know they can collect treble damages later on. I think 
that’s an interesting theoretical point that I have not seen played out in the real 
world. ; 

Take the area of cartel behavior. I think it’s quite frequent that businessmen sus- 
pect they’re the victims of a cartel, but they don’t know it and they can’t prove ria hi 
they could, they would complain immediately to the Department of Justice or the 
PIC. 

Mr. Baxter. Indeed they do. 3 . 

Mr. Sus. And of course in Elzinga’s example there is the electrical equipment 
conspiracy case where he pointed to some kind of empirical evidence that the utili- 
ties had more than a suspicion of the existence of -— 

Mr. Baxter. The utilities are a very special case because they’re a regulated mo- 
nopoly that is relatively cost insensitive in a variety of ways. It’s easier to push it 
into the rate base and earn 6 percent rate of return on it. Why should they com- 

lain? 
‘ Mr. Prrorsky. I would not claim it never happens. I would simply say that it’s 
very rare. 

Mr. Baxter. I would certainly share in that view. 

Mr. Sims. Let me pursue just another angle on the question of whether the treble 
damage feature, apart from the notion of private actions, has some particular 
impact here. Is there any connection in anybody’s mind between the notion of man- 
datory treble damages and the consistency or lack thereof of private actions with 
public enforcement? Is it the private right of action that creates such inconsistency 
as has and will exist or does the mandatory treble damage feature add to that in 
some way? 

Mr. Baxter. I think that it does add to it. Simply by trebling the damages you 
make it ex-ante profitable for people to bring cases that have only one chance in 
three of being successful and you induce a lot of what we might generously call 
novel theories. Unfortunately, our courts have been so uneducated in business or 
economics of any kind that these novel theories have done distressingly well during 
a period of our history—a period incidentally, which I would say stopped about 1973. 
I would not go along with your characterization of the last eight or ten years. I 
don’t think it’s the last eight or ten years that were the problem. I think the prob- 
lem was from about 1954 to about 1973. 

Mr. SusMAN. Business got worse right after I got into it. [Laughter.] My timing’s 
been perfect. 

Mr. Baxter. There must be somebody who’s responsible. [Laughter.] 

Mr. Sms. Let’s look a little more broadly, if we could, at one of the potential costs 
of this system. Bill, you’ve done some work in this area, I know. I take it, if I’m not 
misstating what I believe your views are, that you believe that the treble damage 
system, the private action system, does deter socially useful conduct, or is likely to. 
Is there any way that that can be measured, that the amount of that cost can be 
identified? 

Mr. Baxter. I don’t think that’s a quantifiable proposition. One could take a few 
instances, such as the Albrecht case, and see a whole industry forced to reorganize 
its distribution system in immediate response to one Supreme Court decision.  Be- 
cause the reorganization was confined in time and tended to be very much the same 
across the country, it might be possible for someone to do a Ph. D. dissertation on 
the social costs of the Albrecht decision. But that would tell you nothing about the 
social cost of Chicken Delight * or the social cost of a variety of other cases that one 
could readily mention. Trying to do that in any aggregate sense, I think, is just an 
undoable study from a variety of technical and sampling problems. I think we can 
only guess, although I’m clear myself that the costs of the judges and the buildings 
and the lawyers’ time must dwindle to insignificance in comparison with the social 
cost in a $2.5 trillion economy of the kinds of inefficiencies that are imposed on our 
economy by these substantively foolish rules. 

Mr. SuUSMAN. But if you look at the Albrecht case, which in your opinion lays 
down a substantively foolish rule, I might agree with you there. But when that case 
actually went back to the trial court for an assessment of damages, the court indi- 
cated it’s virtually impossible to prove damage in a maximum price fixing case. And 
as long as your trebling is of actulal damages, there isn’t much danger because 
ali Hea ae is zero. Anyone with any sense could have figured out that there 

a way you can prove actual damages in a maximum price fixing case. 


* Siegal v. Chicken Delight, 448 F.2d 43 (9th Cir. 1971), cert. denied, 405 U.S. 995 (1972). 
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I mean, there’s not much exposure in a case like Albrecht. So how does trebling aid 


it? 

Now, if you had a regime with discretionary punitive damages, where there was 
no relationship between the punitive and the actual, I can see where Albrecht would 
be a fearful case because there you could have a dollar or two dollars of actual dam- 
ages and because it’s per se, because defendant is interfering with the freedom of 
the plaintiff to do what he wants to do, you could argue to the jury that huge puni- 
tive damages ought to be imposed. 

r ne doesn’t the relationship, Bill, of three-to-one, doesn’t that insure some protec- 
ion? 

Mr. Baxter. Well, if anything, it assures against four-to-one. [Laughter.] But I 
really disagree with you about Albrecht. You say, “It shouldn’t have operated as a 
deterrent at all because you can’t show damages,” but somehow newspaper publish- 
ers across the United States weren’t able to figure that out because they changed 
their distribution systems in enormous numbers and in immediate response to Al- 
brecht Furthermore, certainly the plaintiffs in Albrecht claimed they were entitled 
to recover the difference between the ceiling price with which they had been con- 
fronted by the newspapers and their best estimate of the monopoly price they could 
have extracted from subscribers if they had not been so confined. I don’t want to 
pretend to remember the detailed history of Albrecht on remand, because I’m not at 
all sure of my facts. But I’m fairly clear that that would have been the traditional 
measure of damages. And a large number of newspaper companies were very con- 
cerned about it. 

Mr. Pitorsky. I agree that the fact that it’s difficult to prove damages doesn’t 
solve the problem. However, it contributes to a solution. And I think the point Steve 
is making is a fair one. I think the same point could be made about Fortner, by the 
way. They won the case in the Supreme Court, but I wonder what they thought they 
would recover later on. 

There are a number of reasons that many people regard private treble damage 
actions as a problem. Bill has already mentioned the Poller case, which I think was 
utterly wrong; it should have been the reverse. It should be that summary judgment 
should be considered very seriously in antitrust cases because there are a lot of 
frivolous antitrust cases. 

And incidentally, as I look now at what district courts are doing—obviously they 
can’t overrule the Supreme Court’s decision in Poller—but they certainly are ignor- 
ing it and avoiding it. So you’re getting lots of summary judgment disposition in ~ 
private treble damage cases. 

The other thing I see—partly as a result of the Supreme Court’s Brunswick deci- 
sion—is a generally more attentive notion in the courts to the question of whether 
there really were any damages. And I think that’s really also a good thing, that we 
do not simply say, “Look, if there was any injury at all, then you can get paid every- 
thing that’s casually connected to that injury.” 

The result of all this is that it’s harder to win foolish, frivolous private treble 
damage actions and that message is getting across. That’s one of the reasons why 
two or three years ago the number of treble damage actions leveled off. Now I be- 
lieve it’s the case that the total has actually dropped. 

I don’t think that’s a bad thing because I always felt that of those 2,000 cases 
brought each year, we could have done without many of them, because IJ think they 
were improperly grounded in theory and in fact. And these developments on the 
procedural side of private litigation I suspect are screening out some of the worst 
abuses. 

Mr. Baxter. Bob, in saying that, I think you’re quite right referring to the drop in 
the federal court numbers. I suspect you’re right, even if you counted the state court 
cases. One of the interesting things we’re seeing right now, largely as a result of the 
federal government’s subsidization of antitrust activities by state attorneys general, 
is a resurgence of antitrust action by the states, and, by and large, the state courts 
are hanging closer to the rules of the 1950’s, at least in California, and, I under- 
stand from Steve, in Texas. I think what we’re about to see is a general migration of 
the private treble damage action into the state courts. Although changes of doctrine 
by the Supreme Court will be influential there, they will not be controlling, and 
we'll probably have quite a different ballgame on our hands 10 years from now. 

Mr. Sims. How do you counsel your client, then, Bob Weinbaum, when we have 
treble damage actions as a realistic potential in 38 states, with 38 different stand- 

9 
a Baxter. Well, worse than that, where we have private treble damage poten- 
tial for Bob’s client in the worst of 38 states? 
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Mr. WeINBAUM. Well, I think that at that point we have a real problem. [Laugh- 
ter. . 
tthe thing that, I guess, bothers me most about going into the state courts is that 
we have the relatively unsophisticated jurist on antitrust questions. I’m not sure 
whether the juries are better or worse or the same, but perhaps we have a less “‘so- 
phisticated” jury as well. , 

I think that this all complicates our counseling problem as corporate lawyers tre- 
mendously. This fragmentation of private antitrust enforcement through a frag- 
mented legal system—I think that gets to be a real problem for us. ‘ 

Mr. SusMAN. You better leave us alone on treble damages in federal antitrust ac- 
tions. You took away our per se rule. Now you're talking about taking away treble 
damages in face of a decline in the number of cases and elimination of a lot of frivo- 
lous litigation. : ‘ : : 

And you try to say, ““Wouldn’t you guys be just as happy with discretionary puni- 
tive damages?” But I see the writing on the wall because what you're going to do 
pretty soon is say, “We don’t trust a jury to award punitive damages; you ve got to 
leave it up to a federal judge.” ‘al 

You look at a dealer who has terminated. There is a guy who has been injured, 
okay? Now, you can say that ought not to be an antitrust violation. But it is an 
injury. If you’ve ever talked to one of those guys who’s spent 25 years of his life 
building up a dealership for some manufacturer and he gets a notice that in 30 days 
he’s going to be terminated and he comes into your office—that man has been hurt. 

Mr. WEINBAUM. Steve, that raises a good point. I don’t understand why you can’t 
bring a single damages antitrust case in a situation where a distributor has been 
terminated and collect a sizable sum of money for that kind of a violation, an 
amount of momey that makes it worthwhile for you to bring that lawsuit. This con- 
founds me; I don’t understand it. 

Mr. Susman. I am in this typical case, going up against a corporation that has 
done what they’ve done after the advice of counsel. It’s not a personal injury case. 
It’s not a case where some truck driver ran over a guy on the street, which he 
wasn’t supposed to do. To bring a suit and claim that the guy was negligent or his 
employer was negligent, you aren’t insulting the Chairman of the Board of General 
Motors. But if I claim that the Chairman of the Board of General Motors, with pre- 
dation on his mind, terminated my client, a GM dealer, I have made a direct attack 
on that man’s credibility as an American citizen, motherhood and apple pie. 

So what are you going to do? I mean, you don’t have an insurance company that 
covers it, where I deal with insurance adjustors that are used to it. It’s just business 
as usual with them. How much is an arm worth? How much is a leg worth? You 
take your actuals, you multiply for a formula and you settle. 

You’re going to go in, regardless of the merits of my lawsuit, whether it’s a good 
lawsuit or a bad lawsuit, and you’re going to have the biggest law firm in Houston, 
Texas to defend you. You’re going to pour all kinds of resources into this lawsuit 
against me. You’re going to insist that it’s a rule of reason case, which it is. You’re 
going to have the best economist in the world to do market studies against me. 

Then I’m going into federal court that is going to grant me a summary judgment 
against me. My guy cannot afford to pay me by the hour. His business has been 
terminated. He has no source of income. His sole hope is to interest Steve Susman 
or someone like me into taking this case on a contingency fee basis. 

And I know that my real hope of making any money out of this case—not even 
making money, making a living out of the case, okay—[laughter]—is to at some 
time get a settlement from General Motors. I’ve got to get a settlement because I 
cannot afford to try the case. You'll kill me. First I’ve got to win in a trial court, 
which is hard enough. And then I’ve got to convince a Fifth Circuit that everthing 
in the trial court was right, because I can’t afford to retry the case. I’m representing 
at this time a guy who's no longer a GM car dealer. He’s a corn farmer. And I’ve 
got to convince a Fifth Circuit. You’ve got so many shots at me that my only hope is 
to settle the case, to settle it with something that’s decent. 

No one in this room could show me an antitrust case that is settled before a jury 
verdict for more than actual damages. We can talk about treble damages, but you 
can’t show me an antitrust case that was settled before a jury verdict for more than 
actual damages. So how am I going to get a settlement from you that approaches 
actual damages? Seventy-five percent, 50 percent of actual damages, 30 percent? Be- 
cause the threat is there of treble damages. And it’s a concept that we’ve lived with 
oe te es ae ae micas Monopolies. Corporate counsel can tell your execu- 

ives: “Hey, this is a treble damage case.” And maybe I wi 

Now that’s the way that I calculate thst maybe Fil ates maa 
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Mr. Baxter. Steve, excuse me. First, if the world were as you paint it, not only 
would you have to settle these cases, you’d have to settle them for zero. Because 
General Motors is not going to pay you even a gentlemanly amount unless there are 
a number of places where you have a shot at them and there is some downside pros- 
pect for them. And there always is. So the notion that you don’t really have any 
chance can’t be true or the case wouldn’t have any settlement value. Secondly, 
when you say we can’t show you a case that was settled for more than actual dam- 
ages, what you really mean is more than the claimed actual damages. And those 
two things are not necessarily the same. Settlement discussions tend to start off 
around the untrebled damage number. I’m not sure where we all came by that rule, 
but that’s where the talking tends to start. But that’s in the face of a body of doc- 
trine about proving damages that starts, I think, basically with the Bigelow* deci- 
sion in 1946 that says, in effect, the jury’s entitled to speculate. Once the plaintiff 
shows that there’s some damages there, why, since the defendant—I can’t even re- 
member exactly how the reasoning went. 

Mr. Sims. Reasonable estimation. 

What difference would it make, Bill—Bill Paige in his University of Chicago Law 
Review article in 1980 argued that what the Brunswick® case said about antitrust 
damages was that the damages ought to be limited to impact traceable to acts that 
cause economic inefficiencies, I think that’s an argument that a lot of people 
wouldn’t agree with in reading Brunswick, but let’s assume for a moment that that 
is what Brunswick said, that that is how you calculate the damages you're entitled 
to. What difference would that make in this context? 

Mr. Baxter. I think it would make an enormous amount of difference if it were 
taken seriously. And that is the way I read Brunswick. 

Mr. Prrorsky. I think Brunswick made a narrower point, although one with which 
I agree. And that is that the plaintiff must allege and prove that its injury occurred 
from the type of behavior that was found illegal by the court. Brunswick was a case 
where, as I recall, a bowling machine manufacturer bought up a lot of defunct bowl- 
ing alleys. The allegation was that there was an entrenchment effect which was 
anti-competitive; putting big Brunswick behind these bowling alleys drove other 
parties out of business. 

Now if that’s the case, and in fact they were driven out through some predatory 
entrenchment theory, then it seems to me they were entitled to damages. But if, in 
fact, Brunswick bought the bowling alleys and just kept them in business, and the 
injury alleged was that they remained in business and therefore the plaintiff never 
got the monopoly they would have gotten if the bowling alleys had gone out of busi- 
ness, that theory of damages seems to me to be unwise and unsupportable. I thought 
that’s all Brunswick held and I thought it was a sensible decision. 

Mr. Sims. One of the issues that’s most interested me is the effect of treble 
damage actions and the potential of large damage recoveries on the development of 
legal principles. I’m convinced that there are some areas of the law where the devel- 
opment of the law has itself been changed by the concern of the courts that changes 
along this line would have an effect of opening up new areas for treble damage re- 
covery. 

The one that immediately comes to mind is the state action area before the last 
five years, where there was some obvious resistance in the courts to opening up the 
possibility of damage recoveries against state agencies or municipalities and the 
like. And you can even read that into some of the Supreme Court’s cases in the last 
four or five years which have opened up the area. There are still concerns there; 
they’re still worried about how that plays. ; ; 

Bob, you’ve had a unique perspective on this because you’ve been in private prac- 
tice and seen it from that side. And you've also enforced a statute which doesn’t 
have a private right of action. This is a crummy way to put the question to you, but 
I’m going to do it because I can’t think of a better way to do it. Do you think your 
decisions as an FTC Commissioner would have been different if in fact there was a 
private right of action under the FTC Act? ; 

Mr. Pitorsky. That’s a terrific question. Why didn’t you warn me about it? 
[Laughter.] 4 

The answer is yes. I have the same feeling that you do. I don’t know how you 
could ever prove it, but I think that a good deal of substantive law has been influ- 
enced in a major way by the fact that the judges are looking down the road at tre- 
mendous damage recoveries that would come about depending on how they decided 


the case. 


* Bigel . RKO Radio Pictures, 327 U.S. 251 (1946). 
2 Brauch Corp. v. Pueblo Bowl-O-Mat, Inc., 429 U.S. 477 (1977). 
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I think that’s true of procedural law, by the way. Certainly the tough standing 
requirements that have been developed in the last 20 years or so partly occur be- 
cause I think judges say, “Before I’m going to put you on this track toward this 
tremendous bounty, I want to make sure that you're the party that deserves to 
bring this case.” ‘ 

On the substantive side, first of all, you would never get a no-fault monopoly rule, 
for example, precisely because of the threat of treble damages. Nobody is going to 
decide, on the one hand, that a company achieved monopoly position without fault, 
‘but then look down the road toward massive damage recoveries. People who have 
been proponents of no-fault monopoly theories have all assumed that it would be 
solely enforceable by the government. ; 

Mr. Baxter. I think both the Neal Report of 1968® and Senator Hart’s no-fault 
monopoly bill’ both included that—— : 

Mr. Pirorsky. The guiding principle now, contrary to what J ustice Stewart said 20 
years ago, is that in Section 2 litigation, the defendant always wins. And if you look 
around at the Court of Appeals in the last few years, it’s simply astonishing how 
often defendants have won in Section 2 cases. 

I think that’s influenced in part by judges again feeling that enormous treble 
damage recoveries, even those voted on by juries, are unacceptable. In order to get 
away from the jury verdict, they feel that they have to reverse on the law and 
there’s an impact there. 

Finally, I think there’s been an impact on franchise litigation, tie-ins, exclusive 
dealing contracts and so on, where once against the judges just don’t feel that this is 
an area where treble damages are appropriate. They might have been tougher on 
the law if only a prospective remedy were sought. 

Mr. Sims. How does this fit in, Bill, with the notion that we were talking about 
earlier about the deterrence of socially desirable conduct? I find it very hard to dis- 
agree with the proposition that Bob’s making that there have been advances in the 
law, if you will, that haven’t been made or have been made an awful lot slower be- 
cause of the possiblity of treble damage actions. Doesn’t that add another run to the 
cost factor, trying to balance off the situation? 

Mr. Baxter. I'd have to say yes. I must say I haven’t really focused on that point 
before, but it’s plausible and a source of concern that I had not factored into my 
own thinking. 

Mr. Sims. I know Bob Reich made the point in one of his last speeches or arti- 
cles—I lost track of which one—that one of the justifications for the continued exist- 
ence of the FTC was that you wanted to have the ability to go after certain kinds of 
conduct that you didn’t want subject to treble damages and criminal penalties. I 
think there’s a lot of merit to that point. 

Let’s focus on one final perspective, really maybe what we should have focused on 
first, but we'll look at it last: Does this current system produce fair results? Of 
course, some people would say you can’t answer this without defining what fair 
means. But Steve, the arguments against treble damage actions are that they pro- 
mote vigilantism and create bad law—and we’ve heard them all here today. And 
surely in the absence of a variety of contribution, you can understand some compa- 
nies feeling that they are treated unfairly, they bear an unfair brunt of damages 
that really aren’t attributable to conduct they’ve specifically engaged in. What’s 
your perspective on this notion? Do you think the ultimate results, by and large, are 
fair under today’s system? 

Mr. Susman. Yes, I think the ultimate results under today’s system are fair. I’ve 
seen no evidence of unfairness. I don’t see anything unfair about subjecting to treble 
damages someone who’s violated the law. 

I sympathize with the arguments that we ought to make the law clearer in cer- 
tain respects; we ought to insist upon legitimate antitrust injury; we ought to care- 
fully draw standing concepts. But I don’t see any problem with subjecting a defend- 
ant to treble damages once there is a violation of the law. I don’t think there’s any 
empirical evidence that socially useful conduct has been discouraged by the pres- 
ence of treble damages. 

Are the efforts of private plaintiffs vigilantism? It depends on one’s perspective. If 
you don’t like private enforcement, yes; if you do, it’s a form of free enterprise. It’s a 
recognition that the bureaucracy in Washington can’t do everything, shouldn’t do 
everything, and that we ought to decentralize government in this country and allow 
private entrepreneurs to have a role in enforcing the law. 


5 White House Task Force Report on Antitrust Policy (1968). 
7S. 2614, 92nd Cong., Ist Sess. (Sept. 30, 1971), 
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say, “We ought to have treble damages, but we only ought to allow it in these kinds 
of cases,” you’re making a whole lot turn on whether you've got one of those kinds 
of a or not. Convert activity, for example, okay? Is the activity covert or is it 
overt: 

Now remember, we’re going to make the lawsuit one-third. It’s going to be either 
$100,000 or $300,000, or $1 million or a $3 million lawsuit depending on that one 


accomplished anything? 

Participant. That’s like Illinois Brick. That’s what we did there, but I’m not 
going to say that Illinois Brick was not a good rule. 

Mr. Susman. I question whether you have accomplished anything by focusing the 
inquiry there. I think a lot more would be accomplished by cleaning up the substan- 
tive rules, cleaning up the rules of standing than creating another issue to be liti- 
gated, which is what I think these various rules, whether they be contribution rules 
or the new rule on trebling which are just creating other issues in litigation that’s 
already too complicated, that needs to be streamlined. 

Mr. Srms. Jilinois Brick raises another point. Isn’t there a decent argument that 
the costs of monopolistic conduct of whatever form really fall on a much broader 
class than those who can generally prove damages. Isn’t J/linois Brick a good exam- 
ple of trading efficiency for equity in that context? 

Mr. Susman. I think it is. Juries are not going to give you money unless they’re 
convinced you’re hurt. I mean, that’s my experience. We had a big issue in the Cor- 
rugated class action—that’s one of the problems with class actions is juries like to 
see victims. It’s hard to come up with victims in a class action. What principle do 
you use to select the victims? And what does the victim have to Say in a price fixing 
case? What relevant evidence can he offer? That he knew the prices were fixed for 
the last 10 years but didn’t do anything about it. And yet juries want to hear vic- 
tims. 

We interviewed the criminal jury in the government’s Corrugated case. The gov- 
ernment lost the Corrugated case. It took the jury about an hour to pour them out. 
We won the Corrugated case. And the thing that we were struck by, what the jur- 
iors told us in that case, was that in the government case there just did not seem to 
be any victims of price fixing. 

Well, then, we had to make a decision as to whether to call individual class mem- 

bers and decided to do so because we wanted the jury to see some victims, although 
there were a lot of people who said we shouldn't. People who were more experienced 
antitrust practitioners than I counseled against calling victims. It turned out that 
some of our victims were the best witnesses we had, although they had very little to 
do in terms of substantive testimony. They were colorful, but what did they really 
add? : 
The point is that I/linois Brick has created a real problem for plaintiffs in that 
it’s very hard for juries to see someone other than the plaintiff was really the 
victim. That is a problem that plaintiff's lawyer has to deal with. So I’m not sure 
that Jilinois Brick rendered the enforcement system more efficient, ultimately. Yes, 
you eliminate a lot of arguments, but it’s still impact in the pocketbook that I think 
affects jurors. And the direct purchaser standing situation is kind of ludicrous if the 
defense counsel argues it right and can get away with it. 

Mr. Sims. Bill, you had a point. 

Mr. Baxter. Yes, two points really. One, I don’t agree with Steve, I don’t think, 
that if we were to invoke the covert/overt distinction that it would be a difficult 
point of litigation in very many cases. Indeed, I would guess that in a large number 
of instances the companies would simply take out a small ad in the Wall Street 
Journal and say, “We terminated dealer Jim Dokes today under the following cir- 
cumstances.’ On the other hand, if General Electric wants to publish in the Wail 
Street Journal that they met in Room 224 of the Barclay Hotel this morning and 
agreed on the phases of the moon, that’s okay with me, too. They can turn it into a 
single damage case and applaud the bottom line all the way to jail. (Laughter) 

Mr. Susman. Wait a second. Let me just respond briefly, if I can, to that “We 
terminated Joe Dokes under the following circumstances,” okay, and list five cir- 
cumstances in the Wall Street Journal. I'm the plaintiffs lawyer and say, “Well, 
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you didn’t list the sixth. And what you said was misleading by what you omitted to 
say as the real reason.” Now we are litigating about the sixth reason that you didn't 
publish in the Wall Street Journal. And aren't we litigating for a hell of a long time 
on that issue, whether it has five reasons that you published or a sixth that you 
didn’t? erat = he 

Mr. Baxter. Your point is well taken. I just don’t think it would add a significant 
amount of complexity, although there would be litigation of that kind. With J/linois 
Brick on the other hand, the change in the complexity of would be really enormous 
if you really had to determine the demand elasticity of every demand function from 
the ore pit to the final consumer, which is what is necessary to determine how 
much is likely to be passed along. P 

The final point I’d like to make is this: There’s an oddity here about antitrust 
that doesn’t correspond to any other area I know. The reason we have rules against 
cartel type behavior, to take the simplest instance, is because the price increases 
bring about a kind of dead weight loss for the people who discontinue buying the 
product. And what we’re really concerned about is the consumers who are down to 
the rate on that demand curve beyond the price point and do not buy. That’s where 
the real social loss occurs. But the only plaintiffs we recognize as having standing 
are those who are up to the left on the demand curve and did buy. And we award 
them damages equal to, to the best we can estimate it, the difference between the 
price they paid and “a competitor's price,’ whatever that means. The whole damage 
theory here is totally out of syne with the social purposes for having antitrust laws 
in the first instance. There is absolutely no correlation. You can’t even say it’s 
higher or lower between the price differential on amounts from a cartel and the 
social loss which is the dead weight loss that induces inefficient substitution of other 
goods. 

Mr. Sims. I think we did very well. We got to 4:15 before we got back into the 
jargon. 

Mr. Susman. I see real trouble with that last analysis because, under that analy- 
sis, in no price fixing case could I demonstrate on behalf of a plaintiff antitrust 
injury. 

Mr. Baxter. That’s why we haven’t taken a more rigorous view of it. I mean, you 
start off with the oddity in the antitrust context. 

Mr. Sims. We’re going to spend a couple of minutes talking about possible alterna- 
tives. We’ve been talking about the pros and cons in the current system. Let’s see if 
there’s any better way to do it. 

To start with, let’s look at what is undoubtedly the most commonly suggested 
change, which is simply making trebling discretionary rather than mandatory. This 
goes back at least to the 1955 Attorney General’s Report, and I think there was 
even legislation proposed before that. But is has never really caught on. 

aes would discretionary trebling solve all of the problems we’ve talked about 
today: 

Mr. WEINBAUM. Well, Joe, instead of using the word “discretionary,” let’s use the 
word “limited,” limited treble damages. Back in 1953 Congressman Reid introduced 
a bill to provide for discretionary trebling. The bill survived the First Session of the 
83rd Congress and was reintroduced the Second Session, but it never got out of the 
committee. 

I think that the idea of limited treble damages solves a lot of the plaintiff's bar 
problem, and I think it solves a lot of the problems that we’ve been concerned about 
this afternoon, some of us here. And there’d be about three ways of doing it, maybe 
more. 

We could put all the discretion in the Federal District Judge or jury to award 
damages, up to treble, once a violation was found. Or we could take a little bit of 
the judge’s discretion away by passing a law that talks in terms of once there is a 
willful violation of the law, the judge is required to assess up to treble damages. 
And then I suppose, taking even more discretion away from the court or the jury 
we could say that single damages would be awarded in all cases except the following 
categories of willful misconduct, and then we’d get to things like price fixing, alloca- 
tions of territory, group boycotts having the effect of fixing or stabilizing prices. The 
pernicious, willful types of conduct which fall into the category of businessman 
knowing right from wrong—basically almost a criminal approach to when the treble 
ear: sande ingsered Re colt 

And in at if we approach treble damages from i ith 
the fairest way to approaching it. The willful eRe Stee ee ee 
hook. And the existence of the treble damage potential is going to have absolutely 
no effect on the person operating in the murkier areas of the law or the business- 
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man who wants to introduce a new distribution system which may or may not be 
found to be in violation of the law. It seems like the ideal solution. 

In that respect, I'd like to say one other thing. When the Clayton Act, Section 4 
was passed back in 1914, it was a heck of a job for a private plaintiff to bring an 
antitrust suit. He had insurmountable procedural and substantive problems in 
bringing his case. He couldn’t even get past the interstate commerce question back 
in the old days. The per se rules were developing at the time. Procedurally, the pri- 
vate plaintiff did not have a lot of the techniques that he has today. 

In the old days, before the introduction of the Federal Rules of Civil Procedure in 
the 1930’s, a private plaintiff really couldn’t bring a case until he pretty much had 
it in place. Today you can usually file a suit and worry about your evidence as you 
are going along. So I think that there is are a lot of good reasons, including the 
question, I think, of basic fairness, suggesting that one of the statutory approaches 
that I’ve suggested is the best answer. 

Mr. Sims. Steve, you surprised me a little bit when we were having breakfast this 
morning by saying that you thought, at least in most cases; if you could convince a 
jury that there was liability, that you could also convince the jury to return puni- 
tive damages and probably more than three times actual. Would the notion of some 
form of discretion, be it in the judge or the jury, limited in some way, possibly by 
the type of offense—assuming that you still had in your basic arsenal the possibility 


Mr. Susman. It would change the incentive structure some, simply because, I 
think, treble damages means something from the point of view of the defendant. It 


If you look through corporate antitrust compliance programs, there’s a lot of talk 
in there about treble damages. And either we've got a lot of duplicitous corporate 
counsel that are putting junk in there or treble damages is, in fact, a deterrent. Be- 
cause they certainly are filling those corporate compliance programs with all kinds 
of references to treble damages. 

And I think there is something, again, magical about the notion of treble dam- 
ages. It’s just like why the hell do we need a neutron bomb? We're never going to 
use it. But as General Haig says, “It might deter someone.” Well, treble damages 
has a certain magic about it, a certain deterrent magic. 

Mr. Sims. There’s a symbolism to the phrase that wouldn’t exist if you were talk- 
ing about punitive damages. 

Mr. Susman. That’s right. And I’ve represented a lot of defendants, even in cases 
where they allege $180,000 actual and $1 million punitive. And we always tell our 
clients that’s pie in the sky. It just doesn’t have the same impact, I think, as treble 
damages do. 

At the same time, I would not cry if you gave me a written commitment that you 
would not take the decision away from the jury, because that’s what I’m afraid 
you’re going to do next. I’m afraid what you're really trying to do is to take it away 
from the jury. If we get a written commitment that the jury is going to have discre- 
tion to give punitive damages in any amount based upon a showing of willfulness— 
the ability to pay is relevant, the history, everything is relevant, just as it is ina 
tort action—I wouldn’t feel too put upon. 

Mr. Pitorsky. Let me offer a new kind of approach here—I feel if I can get Bob 
and Steve to agree with it, we’ll have the legislation. 

Here’s the proposal: Discretionary treble damages on all antitrust violations 
except those I described earlier—horizontal price fixing, market division and boy- 
cotts to support price fixing and market division. In that area, it’s mandatory treble 
damages or 25 percent of the net sales, whichever is greater. [Laughter. ] 

Now, think for a moment of the advantages of my plan. It’s certainly simple. 

Mr. Baxter. A good place to start. 

Mr. SusMAN. Why sales rather than profits? 

Mr. Prtorsxy. Twenty-five percent of profits, what good is that? Then they'll go 
ahead and fix prices. j 

Mr. Susman. That’s why they’re fixing prices to begin with, because their profits 

low. 
EME, Pitorsky. No, the assumption is they wouldn’t bother with the cartel if they 
knew they could not knock the price up. 

Mr. Sms. But you’re assuming that the company profits are entirely due to the 


cartel activity. 


188 


Mr. Prrorsky. Well, I’m assuming that that is very often the case. What I’m 
trying to do is simplify litigation in the courts. Twenty-five precent of some figure is 
going to eliminate all these questions about what the damages were. ; 

Mr. SusMAN. Twenty-five percent of net sales. Bob, I could sell that to the plain- 
fiff's bar. [Laughter. ] ‘ ; ’ 

Mr. Pitorsky. It’s just these narrow categories, price fixing—— 

Mr. SusmAN. Well, I’ll save my energy for those. 

Mr. Prrorsxy. Well, what’s wrong with that? So far, so good. 

Mr. Susman. I think it’s a great idea. [Laughter] 

Mr. Prrorsky. What’s wrong with it? 

Mr. WEINBAUM. Well, I think it’s cruel and unusual punishment. [Laughter.] 

PARTICIPANT. You’d lose in the Court of Appeals. They wouldn’t let you keep that. 

Mr. Prrorsky. They wouldn’t let you keep a whopping percentage of net sales, 
even though it’s price fixing—covert, willful, conspiratorial price fixing. They'll put 
a person in jail for that, but you say they won’t make them disgorge a quarter of 
their net sales. ‘ 

PARTICIPANT. You ask what’s wrong with it. Is that directed to the audience? I teil 
you, sometimes simplified litigation results in extortion. And unless you have de- 
fined rules of law including good, requisite rules of quantum of proof of the viola- 
tion, you create what ! consider to be an extortion situation for a lot of defendants. 
And this is particularly true when we have a situation where there is no contribu- 
tion. 

There is a tendency in the plaintiff's bar where there is a criminal investigation 
by the grand jury and some few people in the industry are indicted. Not just those 
people are sued by the plaintiff's bar; everybody is sued that happens to be in the 
industry, including those people who have probably been harmed most by the con- 
spiracy, the other competitors. 

Mr. Baxter. How are they harmed by a conspiracy? 

ParTIcIPANT. They are harmed because, depending on the nature of the conspir- 
acy, they may have lost business as a result of it. But in any event, when you get to 
the case that’s being tried, or you’re getting close to trial, the threat of potential 
liability without contribution with a very small requirement of quantum of proof to 
tie someone into a conspiracy that has been previously established among other 
competitors, forces settlements which I think, in many instances, has no relation- 
ship to any harm that that particular company may have caused. 

I’m not suggesting that treble damages in all instances should be done away with, 
I’m inclined to agree with what the panel seems to be saying generally, that there 
are areas in which treble damages are justified. But I think in order to support 
treble damages even in those instances, there should be a higher quantum of proof 
required than the present law requires in order to tie someone into a conspiracy 
that has already been established between other participants. 

Mr. Stus. Let me try just one other alternative for the panel, and then we’ll open 
the whole area up for discussion. What about a system that allowed private actions 
for damages, but just for single damages, and then provided that public agencies— 
the Antitrust Division, the FTC, pick your agency—could bring civil penalty suits 
for significantly larger amounts, whether it be automatic treble, whether it be some 
kind of discretionary based on willfulness or the like. Wouldn’t the combination of 
that kind of a system create the same level of deterrence and accomplish the com- 
Saar ee result without some of the costs that we’re worrying about here today? Or 
would it! 

Mr. Pirorsky. I’d be a little troubled by that. I am troubled about a system that 
funnels all significant deterrent litigation through the government. I take it that’s 
what that means. - 

Mr. Sims. The big blow comes from the public agencies. 

Mr. Prrorsky. And yet resources are limited. You can get local cartels, you can 
get local boycotts, where the government might feel it’s just not worth their re- 
sources, and yet the system suffers seriously as a result of those kinds of behavior. I 
would be uncomfortable taking away from plaintiffs the ability to go to court them- 
selves and get big recoveries against clear violations without clearing it with the 
ea I think an essential notion of private treble damage is this independ- 
ent— 

Mr. Sims. Does it make a difference if you’ve already h imi ion? 
Would that change your en y y had a criminal prosecution? 
Mr. Prtorsky. Well, I think that’s a very interesting area to explore. As you c 
re from the way I ope to look at this, I think price fixing is hard to detect and ce 
ard to discourage because the rewards are so great. Therefore it makes sense to 

pay treble damages and maybe even more in cases like that. 
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On the other hand, where the government brought the case already, all that’s 
happening is the other lawyers are coming along and sort of piling on. In that situa- 
tion, there may be less reason to create very significant incentives for the private 
bar and private plaintiffs to act. In that situation, it might make sense to leave the 
whole case with the goverment. The government brings the case, wins the criminal 
case and then seeks a form of restitution for the injured party. 

Incidentally, this is not entirely an academic exercise. The Federal Trade Com- 
mission, largely because of its consumer role, has very significant restitution author- 
ity. And the Commission did bring a case last year involving price fixing in viola- 
tion of an old Commission order, and in fact will seek or is seeking a form of restitu- 
tion. There was a conspiracy involving sale of crayons to public schools. In outline, 
it is an example of the kind of thing that you’re suggesting, and it might make 
sense. But I never would want to limit those cases to government enforcement in 
situations in which it is the plaintiff that initiates the action. 

Mr. Sms. If I remember—and some of you may know this better than I—the last 
draft that I saw of the new criminal Code had antitrust specifically excluded from 
the new restitution remedy that’s included in that Code for general business crimes, 
which is interesting. 

: ree do other people on the panel think about this notion that Bob has put 
orth’ 

Mr. Baxter. I would tend to agree with what he said. I think in the criminal 
cases there’s relatively little reason to award treble damages. It is no longer covert; 
it no longer fits my need for a multiple kind of criterion. I also agree—maybe not 
for exactly the same reasons—that the system you describe would not have the de- 
terrent bang that the present treble damage system has. I’m not quite sure I think 
that it is inappropriate to leave it all in government hands, but government would 
not seek damages with the enthusiasm of the private bar, and for that reason it 
would have less deterrent effect. Good or bad, that’s another question. 

Mr. Sims. When I was a staff lawyer in the Antitrust Division, I once suggested, 
semi-facetiously, that there ought to be some kind of bonus system in terms of com- 
pensation for staff lawyers who were successful in prosecuting actions. It was imme- 
diately hooted down, for probably all the right reasons, but it was an attempt to 
deal with that same problem. 

Why don’t we open the floor up for questions. We’ve got 15 or 20 minutes, if there 
are that many questions on the floor. We’ll take them for any part of the group. 

QUESTIONER. All of the suggestions and the alternatives have not discussed inher- 
ent weakness and that is the jury itself. I would suggest that you consider what we 
used to refer to as the “blue panel” jury for the trial of antitrust cases. Now, laying 
aside the Constitutional question, if you got into a tight situation, maybe you could 
set it up and make it optional for the parties, to determine whether they want an 
average housewife, drop-out from high school jury or a blue panel. I’ve had experi- 
ence with a jury panel in California where two of the jurors fell in love with each 
other during the course of the trial. 

With another jury panel, some of those on the jury were housewives that had no 
experience with the economic question, and yet they had to decide some very impor- 
tant issues. And the results, of course, from my point of view, were always adverse. 
[Laughter]. 

I’m just wondering if we can’t give some consideration to a higher standard of 
jury selection. You can have your mandatory treble damages or your discretionary 
treble damages. But the defendant, then, is guaranteed that there’s going to be a 
panel of individuals who really understand the economic or the complex issues. 

Some jurists have said, ‘Well, you ought not to have a jury trial in an antitrust 
case because the issues are too complex for a jury.” I don’t necessarily agree with 
that. I think there are cases—— 

Mr. Sims. How do you think you’d fare, Steve, against a jury composed of Jones 
and Kennedy and Kirby and Walter Wriston, et cetera? 

Mr. Susman. You mean this blue ribbon jury? It all depends on who you put on 
the blue ribbon jury. [Laughter] If I can get certain types of university professors 
and others on a blue panel jury, I would love it. 

PARTICIPANT. Well, you’d have to have a cross-section. [Laughter.] You’d never get 
all university professors or economists, where you have the right to challenge. 

Mr. SusMaANn. Basically, I don’t think a blue panel jury is necessary because if law- 
yers have sense and present a case sensibly the jury can understand. 

The antitrust principles are complicated only because law professors make them 
that way. [Laughter.] I think that’s partly true. There is room, obivously for theo- 


retical concerns. 
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Participant. To use an expression that you use, except from my point of view, 
I’ve seen duplicitous plaintiffs’ attorneys play to the jury, an average Jury, and 
make a very good impression, because they’re really good trial lawyers—— 

Mr. SusMAN. That’s inherent whether you have a breach of contract case, or a 
Title VII case, or a nuclear plant reactor disaster case, or whatever case you have. 

Mr. Sims. Hardly unique to antitrust. Pin 

QuesTIoNER. I wanted to raise two issues that I didn’t hear you address. They 
both concern certain criticisms against treble damage remedy that seems to me to 
have driven treble damage remedy into some discredit. 

One is the extraterritoriality problem. The other is the extremely large size of 
certain jury verdicts. The extraterritoriality problem has resulted in other countries 
addressing the “problem” with statutes and claw-back provisions to claw back two- 
thirds of the total treble damage remedy. I wondered if Assistant Attorney General 
Baxter might have a comment on the extraterritoriality problem. Would you consid- 
er or do you consider, along with the category of overt conspiracy, perhaps even 
covert conspiracy involving nonnationals—a South African company or a French 
company—that conspired abroad in a covert conspiracy which has the effect of 
injury consumers here? 

Mr. Baxter. The whole extraterritorial problem—spheres of influence problem is 
really what it is. How do we cut up a globe into pieces so that we know whose law 
applies where and to what transactions? It is extremely difficult and complex. It 
just doesn’t seem to me to be part of this discussion, or indeed to have much bearing 
on what we do with these domestic cases. I hardly know where to start in the time I 
have available. 

QuEsTIONER. It may be that it doesn’t have any bearing on the substance, and I 
think that’s right. But one does notice that that was one of the pockets of controver- 
sy that caused that treble damage remedy to be criticized. 

Mr. Prrorsky. I agree with that. But it is part of an enormous set of problems. I 
would be inclined to deal, at least in the first instance, with the problem of extrater- 
ritorial reach through some of this legislation that’s being proposed which clairifies 
the reach itself and perhaps restricts it. 

I would be reluctant, I think, at this point to do away with private treble damage 
actions where international trade is going to be more and more in the economic pic- 
ture in the country. And I would not want to see the threat of considerable recover- 
ies removed just because international trade were involved and to leave all of that 
only to the Department of Justice. 

QUESTIONER. This is a question directly to Steve Susman, although Bill Baxter 
might want to comment on it. You said you didn’t have any evidence that there was 
socially useful conduct deterred by treble damage. One little piece of evidence, and a 
corner of the picture, is the rather clear impression I have that there may be com- 
panies deterred from coming into the Department to reveal the fact that, unbe- 
knownst to senior management, they’ve been involved at a lower level in price 
fixing conspiracies. Deterred not because they would be indicted, because that could 
be dealt with by policy, by prosecutorial discretion, but deterred from doing so by 
the overwhelming likelihood that they'll be hit with treble damages. 

Does that ring true to you at all? And if it does, would you consider some sort of 
way of de-trebling for a particular conspirator who reveals his involvement in such 
a conspiracy as an exception to your general rule? That’s directed to you. Steve. 

Mr. SusMAN. He’s coming to the Department of Justice to make a deal, isn’t he? 
He’s coming in because his lawyer says, “If you go to Shenefield and tell him what 
you did, that you’ve been a bad boy for the last four years, he ain’t going to put you 
in the poke.”’ That’s exactly what he’s doing, okay? I will tell the same man, “If you 
come to Susman and tender actual damages, we'll forget about treble.” 

QUESTIONER. Susman isn’t the whole universe. [Laughter. ] 

Mr. Susman. The point is, by coming in and telling you that he’s been a bad boy, 
what socially useful conduct is that, other than he’s stopping being a bad boy? 

QUESTIONER. That’s impressive. 

Mr. Baxter. Then giving you a window on the whole industry. 

Mr. Susman. He want to play stoolie. (Laughter) Is that the answer? That’s okay; 


that is socially useful, I would agree. And you’re saying that the fear of treble dam- 
ages may prevent that guy—— 


QUESTIONER. I became pretty convinced—— 

Mr. Baxter. That’s definite. 

Mr. Susman. Well, I would certainly—— 
_ QUESTIONER. I'm not sure; maybe the policy has changed a little bit in the crim- 
inal area. I don’t know whether, Bill, you’ve made any statement about it or not. 
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Mr. Susman. No, I think you've got to say there should be some consideration. I 
wouldn’t mind considering some special consideration for the guy who helps make 
the case. The private bar does that all the time. We go to one of 20 co-conspirators 
and say, “Rat on the other 19 and we’ll make a deal with you.” Okay? All you’re 
Saying 1s some system where the government and the private sector coordinate their 
efforts so they get the same stoolie and make the same deal. It does not offend me, 
the notion that you reward a guy who performs that function. 

QuEsSTIONER. Would your answer be different, Steve, if part of the equation was 
oat Mt had to admit liability in any private damage suit? Not damages, just 

iability. 

Mr. Susman. I’m not sure I understand the question. 

QUESTIONER. Suppose he comes in and confesses and has to admit liability and 
answer to the complaint in any private damage suit, just not causation and dam- 
ages. 

Mr. Susman. And if he admits liability, he will not be liable for treble damages? 

QuESTIONER. No. That’s part of the incentive to come in. 

Mr. Susman. Yes, I think that’s a good idea. If he admits liability, he will not be 
liable for treble damages. I think that’s a great idea. 

QUESTIONER. But not causation of damages—— 

Mr. Susman. That’s fine. 

Mr. Prrorsky. One of the problems is that that may be the company with 80 per- 
cent of sales, so you would want to set this up in such a way that the government 
has discretion. 

QUESTIONER. A toe hold—{Laughter.] 

Mr. Prtorsky. No, it’s the dominant company who comes in because he knows—— 

QUESTIONER [continuing]. The immunity exemption is only to the five percenter. 

Mr. Prrorsky. Well, I’ll go up to 25. [Laughter. ] 

Mr. Susman. Now, you’re giving me some ideas. I think if a guy comes in, I might 
say that single damages ought to be the rule if a person, in response to a complaint, 
admits liability. And then you’re talking about causation of the amount of actual 
damages. I’d buy that. 

Mr. Prrorsky. Well, I think we should do more than buy it: I think it should be 
strongly encouraged. 

Mr. SusMaN. That may be the rule. And then they’re only exposed to treble dam- 
ages if they deny liability and the jury gets them. 

Mr. Pitorsky. That’s right—of if they’re too slow to get to you. [Laughter.] 

Mr. Sts. Correct me if I’m wrong, John, but the experience under the immunity 
or amnesty proposal was something less than a thundering herd of folks coming in 
to see you. 

Pinca But what was pretty clear was that private counsel, whether it was 
accurate or not I became convinced, kept saying, “I have one, but he won’t come in 
because of the treble damages.” 

Mr. Sims. Well, I had those exact experiences myself. And the treble damages 
point, it seems to be, is the real deterrent there. And that’s a deterrent to the wrong 
kind of conduct. 

PARTICIPANT. Isn’t that argument for triple damages as one form of deterrent? 
[Laughter. ] 

Mr. Sims. I don’t think you’ll find any disagreement here. 

QUESTIONER. I was going to say in the patent and trademark area—no one men- 
tioned it; I’m not sure there’s a patent lawyer in the house, but it might be helpful 
if there were one—there is discretionary treble damages. That means in my experi- 
ence—and my firm does patent and trademark—that treble damages are never 
given, as simple as that. The judge decides the treble damage question. I think it’s a 
little easier on liability in trademark case; it’s harder in a patent case. But treble 
damages are ever so seldom given. 

And there’s never been a patent case that I’ve been involved in where the guy 
who stole it didn’t know he stole it. And if there ever was someone that ought to get 
tagged with treble damages, almost always in a valid patent case; that chops you 
down to about 10 percent of the patent cases—most patents are invalidated. But 
that 10 percent that aren’t, | would say a very small percentage of the winning ones 
get trebled. : : 

Mr. Sims. That’s your point on the judge and jury, Steve. i 

QUESTIONER. So I just don’t think the trebling happens when it’s discretionary. 

Mr. SusMAN. If it’s left up to the judge. ' 

QuesTIONER. That’s right. And I’m not sure it could be left up to the jury, in any 
of the serious suggestions made, because I have a feeling Steve’s point may be well 
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taken—the jury’s going to give trebled or more if it gets the chance. And I wouldn't 
mind giving the jury the open door. It’s the judge that bothers me. ; 

Questioner. Going along with John’s point on the amnesty, don’t you think that 
might be one rationalization for the current wave of paving industry investigations, 
to come up with some amnesty, single damages type of thing? People, over the next 
year, would come in and confess. 

PARTICIPANT. They’re all pleading anyway. 

QUESTIONER. There are still many states that haven’t been touched yet. 

Mr. Sims. That would be very unpopular with Bill’s staff, which is having a very 
good time in that field. ; 

Mr. Prrorsky. I don’t think John’s suggestion is that everybody that comes in gets 
a single damage deal. You’re paying for nothing of value after the conspiracy 's been 
broken. But assume it’s the first one in and then a qualification is that that party 
contribute in a major way to the uncovering of the cartel. ‘ an 

ParTICcIPANT. That was John’s scheme. But now you have a situation where it's 
beginning to appear, at least that this is very prevalent throughout the country. 
And maybe they can go on for 10 years and still not bring it to a conclusion and 
find everyone. And it may be economically advisable to come up with an amnesty 
program, like the draft dodgers, like for illegal aliens. I still think most of them 
probably won’t be uncovered over the whole country. And give them a chance to 
come in. They’re going to have to own up to single damages. I think it may be very 
attractive to bring things to a conclusion. 

Mr. Sims. Even shooting fish in a barrel takes time if there are a lot of fish in a 
big barrel. [Laughter. ] 

Mr. Baxter. We're doing quite well by offering people limited jail sentences. 
{Laughter. ] 

Mr. Sims. The market is working, right? 

Mr. Baxter. The fact that a whole lot of banks have been robbed has never 
seemed to be much of an argument for making your point and then declaring am- 
nesty. 

Mr. Sims. Anything else? : 

QUESTIONER. I want to ask Bill a question about what you discussed several times 
and that’s resale price maintenance. I always look at the industry to see what busi- 
ness people are thinking. And as I look at the industry, the distillers, the wineries, 
the breweries are fighting tooth and nail against repeal of Fair Trade and every- 
thing else that fixes resale prices. Doesn’t that indicate to you that they know 
where their profits are? ; 

Mr. Baxter. Yes. That’s an industry where you have enormous concentration at 
the retail level. Usually that’s a function of state regulation under the Twenty-first 
Amendment. It’s an area where vertical price maintenance is likely to have fairly 
significant horizontal effects. That is not a category of cases where I would regard 
vertical price maintenance as benign. 

Se eeOyeE, Should a victorious defendant be entitled to attorney’s fees and 
costs? 

Mr. Sims. What does that do to your efforts, Steve, if that’s a factor you’ve got to 
weigh in the analysis? 

Mr. Susman. Well, I would tend to be opposed to any kind of blanket rule, I think, 
along those lines, because I think it’s unnecessary, number one, with the ability to 
use summary judgment procedures today in antitrust cases to get rid of suits before 
they cost a lot of money. I think it means that only the affluent businessman can 
afford to file an antitrust case because of the possibility that, if he loses or is wrong, 
he’s going to have to pay the other side’s attorney’s fees. 

I think you first ought to try to deal with that problem through the imposition of 
discrete sanctions on the plaintiff who has abused discovery. I think that is fair and 
that sanctions should be imposed where the plaintiff engages in abuse of discovery. 
In those instances, sanctions ought to be imposed. ' 

Finally, I think that if you’re going to allow the defendant attorney fees, you 
should allow the defendant attorney’s fees on the same basis that you allow the 
plaintiff attorney’s fees, and that is not what the defendant corporation has paid or 
contracted to pay their counsel, any more than a plaintiff is entitled to attorney’s 
fees equal to a third of the amount of the judgment, simply because the plaintiff's 
ee has a epee fees aeieament to that effect. 

e contractual arrangement between the client and the lawyer is not i 
under Section 4 of the Clayton Act insofar as the plaintiff er caeecaen the Get 
ought to be, if you are going to allow the recovery of attorney’s fees, were those 
attorney's fees reasonable under all circumstances including the circumstance of 
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whether the defendant turned down an opportunity to settle the case and thus miti- 
gate damages at various points in time in lieu of accumulating an attorney’s fee? 

Mr. Sims. If I could just interrupt you a minute, your point on summary judgment 
seems to me only half right. There aren’t, in my experience, a whole hell of a lot of 
motions to dismiss being granted. The summary judgments that are being granted 
come after some substantial discovery and some cost involved in that. What about a 
rule that awarded attorney’s fees to defendants in cases where defendants were suc- 
cessful on summary judgment motions, but not where plaintiffs were able to get 
past that point? 

Mr. Susman. I don’t have any problem with that as long as, again, the attorney’s 
fees are controlled by the court. The kind of a problem I have with it is you’re going 
to be in a litigating posture just as you are on plaintiff's attorney’s fees. I mean, it’s 
going to be a litigated issue. Defense counsel fees are absurdly high, in my opinion 
because it’s in the self interest of defense counsel to make them high. 

It’s in my self interest to end a case quickly because if my client doesn’t get any- 
thing, I don’t get anything. But if I represent a defendant, and I do, it’s in my self 
interest not to get the case over quick, but to keep the case going. There my self 
interest conflicts with my client’s, frankly. I think this is what happens to lawyers. 
And I think defendants in antitrust cases treat every antitrust case as if it were a 
billion-dollar antitrust case and discover it to death. As long as there’s strict judicial 
control on the reasonableness of the attorney’s fees awarded to defendants, I don’t 
find that that obnoxious. I really don’t particularly if frivolous cases don’t survive 
summary judgment motions. 

Mr. Baxter. I would add that here’s another point where my market rates of in- 
terest, running from the date of the infraction, would make a hell of a lot of differ- 
ence. Beyond that, I think Steve is right. They ought to use the same lode star num- 
bers for one side as the other. And I think they should be available in all cases. The 
real difficulty is a practical one. And that is how often you’re really going to be able 
to collect. We may need a bond system, as we had with the shareholders derivative 
suits back in the 1930’s. I’m sure everybody remembers the effect that had on share- 
holder derivative suits, although you may not even remember the name. 

Mr. Stms. One more question and we've got to close it up. 

Question. I’d like to second Mr. Lamont’s comments about the plight of the inno- 
cent defendant. I think the present system does result in some injustice. Mr. 
Susman has indicated that he’s motivated principally by money and in a sense he is 
a bounty hunter. This results in these class actions and the plaintiffs naming every 
company in an industry, innocent and guilty alike. And without contribution, treble 
damages, enormous amounts of money involved—and this forces companies who 
might like to defend their innocence to settle out and pay money, and also pay the 
huge costs of defense in these cases, which we all know is considerable. 

Mr. SusMan. Late in the day, Mr. Long finally asked the question I’ve been wait- 
ing for. [Laughter] The Corrugated case, which I was involved in, went to trial and a 
jury found 20 companies to have been engaged in a price fixing conspiracy, fixed the 
overcharge for two and three-quarters years at 5 percent, although it found the con- 
spiracy lasted for 12 years. Five percent of the 20 co-conspirators’ sales for two and 
three-quarters years—actual damages—was $374 million. Settlements to date have 
yielded $321 million, $53 million short of actual damages. Although we hear in ref- 
erence to Corrugated that there was blackmail involved, there was coercion, we are 
still short $53 million of what a jury of our peers found we were entitled to—actual 
damages. 

ce the plaintiffs have offered to settle for $75 million with the defendant who 
went to trial, who was found guilty and is now complaining that this potential judg- 
ment of $800 million will ruin and bankrupt it and is therefore pressing the contri- 
bution issue along with certain other companies. That defendant has not accepted 
our offer to settle the case for a lot less than treble damages. And indeed, the plain- 
tiffs are willing to settle the case, as we have announced, for their actual damages 
plus interest for two and a half years that it has taken us to get the settlement. 
Now, that ain’t blackmail and that ain’t coercion. 

Now, there may have been, Mr. Long, one or two innocent companies. I’m not 
saying there weren’t; I’m not saying everyone was guilty. 

QuestIoneER. Fifteen, Steve. Sixteen. And how much did they pay to get out? 

Mr. SusMAN. Very little. 


QuEsTIONER. Very little? jie 
Mr. Sims. I am absolutely certain we can’t resolve this issue—{Laughter]. 


Three of the four people here came from vacations, saying a lot about their dedi- 
cation and probably not much about their judgment. Bill came from Washington 
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where this probably seems like a vacation. And all of them, I think, deserve our 
thanks and appreciation. 

[Applause.] 

Mr. Sims. Whatever one thinks of Professor—now Judge—Bork’s 
substantive views, he turns a nice phrase. The title of his book, 
“The Antitrust Paradox,” tells us a lot about why we are here 
today. Antitrust in American history is a whole bunch of things at 
the same time, and they are not always consistent. We use econom- 
ics as the primary objective criteria in interpreting the various 
antitrust statutes to try to analyze the effects of particular kinds of 
conduct and, at the same time, we insist on the inclusion of even 
more subjective criteria in the calculus, sometimes even where the 
result is economically irrational. We punish various violations by 
the criminal process; and other violations are clearly not subject to 
the criminal process, yet can still be severely punished by massive 
damage awards, and even divestiture in some cases. 

We are talking here about a concept that is concerned with effi- 
ciency and populism, with jail sentences and the rule of reason, 
with price fixing and unfair methods of competition, all rolled up 
into one big package. 

The result is inevitably a certain amount of tension. This tension 
sees various parts of the package in the ascendancy at different 
times. We have in the past seen the populism side of the antitrust 
laws in the ascendancy, so that antitrust has become, in some in- 
stances, a business civil-rights statute, with horseback equity after 
the fact as the standard applied by the courts. Whether or not this 
was the original intent of the drafters of the statute, and whether 
or not it is a good idea as public policy, when you mix those con- 
cepts with the mandatory award of treble damages, the risk of 
overreaching is quite substantial. 

There has been since the passage of the statute in 1890, almost 
100 years now, a considerable amount of change in the substantive 
law of antitrust. The rule of reason in the Standard Oil case in 
1911, the gradual development and refinement of the per se rules— 
these are the most prominent examples of the maturation of anti- 
trust. It has not always been consistent growth—there have been 
detours from time to time—but, overall, there has been a move- 
ment toward an increasingly sophisticated treatment of what are, 
almost by definition in many cases, sophisticated problems. 

There has been no comparable maturation on the remedy side. 
The mandatory treble damages remedy has simply lost contact 
with the substantive law it was designed to implement. All viola- 
tions, no matter what kind, no matter how willful or innocent, are 
automatically punishable by treble damages. It is this mindless- 
ness—this absence of selectivity—that is, in my view, the most 
compelling antitrust paradox today. 

There is a fair amount of consensus among observers from 
almost all walks of life on the most serious kinds of antitrust viola- 
tions, what I will call cartel behavior—horizontal collusion, price 
fixing and the like. There, I don’t think there is a strong case to be 
made that the damage remedy is inappropriate. When you talk 
about what I will call hard-core cartel behavior; hotel-room price 
fixing; willful, conscious violations, the rules are generally clear— 
although we have seen miscarriages of justice from time to time. 
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Still the conduct is clearly undesirable and multiple damages may 
well increase deterrence. There may be an occasional windfall for a 
lucky plaintiff, but when you are talking about clearly illegal 
cartel behavior, that doesn’t particularly trouble me. But unfortu- 
nately, those cases are really just the tip of the iceberg. IBM is not 
the typical government antitrust case, and the electrical equipment 
cases were not typical private cases. Most private cases don’t in- 
volve cartel behavior. Most of them involve dealer terminations, 
franchise disputes, Robinson-Patman Act violations, or various 
forms of overly vigorous competition—predatory pricing and the 
like. Some involve even more irrational notions like the intracor- 
porate conspiracy doctrine, just to name perhaps the silliest. 

There is, unlike cartel behavior, no consensus on the social desir- 
ability or undesirability of these categories of conduct. There is 
quite a debate among economists, legislators, and practitioners on 
the economic and social impact of these forms of conduct. Never- 
theless, despite that lack of consensus, all violations of this sort are 
treated exactly the same as cartel violations—damages multiplied 
by three. 

The result is that socially desirable conduct is in fact deterred by 
the existence of the treble damage remedy. Some forms of vertical 
integration do create efficiencies. Some kinds of restraints on re- 
sellers can promote competition. Vigorous price competition is the 
very heart of our competitive system and, yet, vigorous price com- 
petition frequently results in antitrust litigation and sometimes re- 
sults in damage awards. 

The Sherman Act is elegant, but not explicit. There is an inher- 
ent ambiguity, an inherent imprecision, in the language of the stat- 
ute. And the hard practical fact is that you simply can’t always 
tell—and many times can’t tell before the fact—what the legal 
impact of noncartel conduct is going to be. Given the risks of the 
wrong choice, in terms of the cost of litigation and the potential 
penalties, the decision often is the conservative one, and the social 
benefits of a more aggressive or a more efficient policy are lost. 

Thus, in my view at least, we clearly pay a price for the treble 
damages remedy. And that leads to the question of whether it is 
worth the price that we pay. I think this is a question which is not 
free from doubt; but I believe it is not. 

We frequently cite deterrence as a benefit of the treble damage 
remedy, but excessive deterrence of the kind that I am talking 
about is a cost, not a benefit. You could accomplish most of what 
was clearly desirable in terms of deterrence by limiting the remedy 
to cartel behavior. The current link to noncartel behavior is simply 
unnecessary to reap the major benefit of the treble damage 
remedy, in terms of deterrence. 

We frequently hear that treble damages are necessary to com- 
pensate antitrust victims, but the legal standard is—-at least in 
some circuits—that you can prove losses “‘bordering on the specula- 
tive.” In these circumstances, it is not totally clear why automatic 
treble damages are necessary to ensure adequate compensation. 

Finally, some people argue that we need to have mandatory 
treble damages to encourage a competent and vigorous enforce- 
ment bar to insure compensation for victims and as a check on en- 
forcers. This argument rests on three premises, all of which are 
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probably wrong. The first is that, without treble damages, plaintiffs 
couldn’t find competent lawyers. That is a silly notion. There is, in 
my view, no evidence to support that proposition, and a lot of evi- 
dence to the contrary. Plaintiffs seem to find lawyers regardless of 
the merits of their claims. j 

The second premise is that independent private enforcement ac- 
tivities—that is those activities that don’t just piggyback on Gov- 
ernment prosecutions—provide net public benefits. I suspect the 
real answer is that they provide net public costs. Most nonpiggy- 
back cases are these noncartel cases that I am talking about, and 
the effect of those cases is, at best, unclear and at worst, highly 
negative. 

Then, finally, there is the question of whether we need more 
oversight or checks on the antitrust enforcement agencies. I un- 
doubtedly come at this with a particular bias, but we have got two 
Federal antitrust enforcement agencies, and 50 State attorneys 
general who are becoming more and more vigorous in antitrust en- 
forcement, and a variety of city and county attorneys who occasion- 
ally discover the public relations benefits of being an antitrust 
prosecutor. The result of all that, it seems to me, is likely to be— 
and is, in fact—confusion, which will not be helped, but merely 
added to, by the addition of thousands of private plaintiffs. 

In short, my conclusion is that there are costs to the current 
system of mandatory treble damages. Those costs are not 
outweighed by the benefits of the system. And that leads me to 
conclude that we ought to take another look at a system that, as 
Dick Kelly mentioned, wasn’t really a subject of vigorous debate in 
1890, and has never been the subject of vigorous debate since, with 
the exception of one set of hearings in the early 1950’s in this com- 
mittee. 

Of course, anytime you suggest some changes in the antitrust 
laws, you run yourself open to the risk of being accused of being 
something terrible, like a defense lawyer. Sometimes you feel like 
you have to be “fer it or agin it,” and if you are “agin it,” you are 
suspect. Well, I am for antitrust enforcement, but I am also for in- 
telligent and principled antitrust enforcement. I think that the 
mandatory treble damage remedy is neither intelligent nor princi- 
pled and ought to be carefully examined. 

Thank you. 

Mr. Epwarops. Thank you, Mr. Sims. 

[The statement of Mr. Sims follows:] 


PREPARED STATEMENT OF JOE Sims, JONES, Day, Reavis & PoGur, WASHINGTON, D.C. 


I want to thank Chairman Rodino and this subcommittee for the invitation to 
offer my views on an important issue of antitrust policy—the concept of mandatory 
treble damages in private antitrust cases. 

To assist the committee in placing my views in perspective, let me note that I am 
an antitrust lawyer who received his basic training in the Antitrust Division of the 
Department of Justice. I served with the Division for eight years in a variety of posi- 
tions, the last four years as Deputy Assistant Attorney General for Policy Planning 
and Evaluation (1975-77) and for Regulated Industries and Foreign Commerce 
(1977-78). Since 1978, I have been in private practice in Washington, where my 
practice is focused on antitrust counseling and litigation. 

In 1981, I had the pleasure of serving as the moderator of a program presented by 
the American Bar Association Corporation, Banking and Business Law Section enti- 
tled “Mandatory Treble Damages—Time for a New Look?” My fellow panelists in- 
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cluded Assistant Attorney General William F. Baxter, former Federal Trade Com- 
missioner Robert Pitofsky, Stephen D. Susman (a Houston attorney with substantial 
experience representing plaintiffs in class action treble damage litigation) and 
Robert C. Weinbaum (antitrust counsel for the General Motors Corporation). Since 
that panel discussion was a comprehensive recent discussion of this issue, I have 
furnished several copies of the transcript of that panel to the subcommittee staff 
and request that it be inserted into the record of this hearing. I must emphasize, 
however, that the views expressed here today are my own and not necessarily those 
of any of the panelists mentioned above. 

Whatever one thinks of the substantive views of Professor (now Judge) Robert 
Bork, one must concede he turns a nice phrase. His important book—The Antitrust 
Paradox! —captures in its title the historical dilemma of American competition 
policy. On the one hand, we exalt economics as the objective criteria to be applied in 
interpreting the various antitrust statutes, while on the other we frequently insist 
on the inclusion of other subjective values in the calculus, even where the result is 
economically irrational. Antitrust is a system of criminal law enforcement, and at 
the same time a business code of ethics, whose breaches (even those one would 
never imagine justified criminal punishment) can still be punished by enormous 
damage awards and corporate restructuring. Antitrust is simultaneously efficiency 
and populism; jail sentences and the rule of reason; price fixing and unfair methods 
of competition. 

It is this tension that has always characterized periods of antitrust activity, 
whether legislative or enforcement. And this tension has sometimes seen populism 
in the ascendancy, so that antitrust has become something of a business civil rights 
concept, with horseback equity (as perceived by judges and juries after the fact) the 
operative rule of law. This may or may not have been the intent of the original 
drafters of the Sherman Act, and it may or may not be appropriate public policy 

_ today, but when such an amorphous theoretical approach is combined—as it has fre- 
quently been in recent decades—with the mandatory award of treble damages, the 
risk of overreaching is great. 

Anyone who has read the legislative history of the Sherman Act knows that it 
does not provide a model of careful, comprehensive analysis and debate. The draft- 
ers would no doubt be shocked at what this little piece of legislation has become in 
the 92 years since its passage. The damages point itself received almost no atten- 
tion. Senator Sherman’s original bill called for double damages, and the final prod- . 
uct contained a treble damage provision, probably borrowed from the English Stat- 
ute of Monopolies enacted some 270 years earlier. 

There has never been any explanation proffered for the choice of multipliers, nor 
is it obvious why an automatic multiplier was thought essential. It is highly unlike- 
ly that Congress really intended to rely on private enforcement for any significant 
results, given the standards of the day for such efforts, and in fact the next 50 years 
saw very little private enforcement—a total of 175 cases, only 13 of which were suc- 
cessful. Given this record, it is not very useful to try to determine the legislative 
intent of Congress in 1890, for there is no sign it had any specific intent, and in any 
event the statute has become something far different than ever imagined. The ques- 
tion is whether this- inflexible notion makes sense today, and I believe it does not. 

There is no doubt that the presence of mandatory treble damages is a major in- 
centive for private antitrust plaintiffs. Many private cases are well-founded and 
serve the public interest by helping to deter socially undesirable conduct. But there 
is also no doubt that a great many private cases do not advance any rational public 
interest; private enforcement resuits from private motives, and is not much influ- 
enced by public interest considerations. There can also be little doubt that the fear 
of treble damages deters socially desirable conduct, and thus imposes costs on soci- 
ety that could be avoided. They could be avoided because mandatory treble damages 
are not necessary to encourage the private enforcement that is most clearly in the 
public interest. Let me try in the remainder of this statement to explain these con- 
clusions. 

There has been enormous change and growth in substantive antitrust law over 
the last century. Starting with the introduction of the rule of reason in the Stand- 
ard Oil case in 1911 and continuing with the gradual development of the per se 
rules, antitrust doctrine has matured with the times. The growth has not been con- 
sistent, and there have been detours from time to time, but overall the development 


1 R. Bork, “The Antitrust Paradox” (1978). : 
2 Note, “Proof Requirements in Anti-Trust Suits: The Obstacles to Treble Damage Recovery, 
18 Chi. L. Rev. 130, 138 (1952), as recited in K. Elzinga and W. Breit, “The Antitrust Penalties: 


A Study in Law and Economics” (1976), at 68. 
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of the substantive law has been toward an increasingly sophisticated treatment of 
what are frequently complex problems. ; ‘ 

There has been no comparable growth on the damages side of the equation. The 
damages remedy has lost contact with the substantive law it is designed to imple- 
ment. All violations, regardless of their origin or possible justifications, result in 
automatic treble damages. Whether the conduct is willful price fixing or an open, 
innocent act that is subsequently found to result in liability, the price is provable 
damages times three. It is this mindlessness—this inherent and mandatory absence 
of selectivity—that is perhaps the most compelling antitrust paradox today. 

Economics is not always a science of precision, and politics is clearly an art. But 
despite these barriers to consensus, there is a consensus among almost all shades of 
informed opinion that cartel behavior—collusive conduct by competitors intended to 
restrain output and raise price—is the clearest kind of socially undesirable conduct 
prohibited by the antitrust laws. Horizontal collusion creates no efficiencies, or at 
least it does so infrequently enough that the cost of identifying those rarities ex- 
ceeds their value to society. We punish this conduct by criminal fines and (recently) 
jail sentences. Here, the treble damage remedy does not seem out-of-sync; the con- 
duct is socially undesirable, the rules are generally clear (although there are still 
some occasional outrages) and multiple damages may increase effective deterrence. 
Government resources are limited in the real world, and even if the remedy pro- 
vides an occasional windfall, as a society we might accept that inequity for effective 
deterrence. 

But these cases are the tip of the iceberg. Just as IBM is not the typical govern- 
ment prosecution, the electrical equipment damage cases are not the typical private 
action. While I have not done an empirical study, I am confident that the vast ma- 
jority of private antitrust cases filed in this country do not involve classic cartel be- 
havior. While not all significant private damage cases follow government criminal 
prosecutions, most do, and the government only files some 30 or 40 such cases a 
year. Most of the other 2,000 or so private cases involve more ambiguous behavior: 
dealer terminations (probably the single largest category); franchise disputes; overly 
vigorous competition (e.g., “predatory” pricing); Robinson-Patman violations, and 
the like. Some involve notions that are irrational on their face, like the intra-corpo- 
rate conspiracy doctrine. Unlike cartel behavior, there is no consensus on the social 
undesirability of the conduct challenged in such cases. To the contrary, there is seri- 
ous disagreement between and among economists, legislators and practitioners on 
the economic and social impact of these forms of conduct. Nevertheless, they are 
treated just the same as cartel behavior for damage calculation purposes—once a 
violation is found and damages assessed, multiply by three. 

If it were clear that the conduct thus punished (and presumably deterred) never 
had any social benefits, perhaps there would be no cause for concern. But this is not 
the case. Today, there is a consensus that various forms of vertical integration do 
create efficiencies; that restraints on resellers can (at least in some contexts) pro- 
mote competition, not hinder it; and conduct most disliked by competitors, and thus 
frequently challenged—like vigorous price competition and various forms of price 
discrimination—is the very essence of a competitive market.* Since pro-competitive 
conduct can be—and frequently is—attacked as an antitrust violation and can result 
in triple damages, it is hard to avoid the conclusion that conduct of this sort must 
be seriously deterred by the current system. 

This problem is, of course, exacerbated by the essential ambiguity of the Sherman 
Act. “Every contract, combination . . . or conspiracy, in restraint of trade...is... 
illegal;” the language in Section 1 is elegant but hardly explicit, and Section 2 is no 
different. The hard practical fact is that the legal impact of non-cartel conduct fre- 
quently cannot be predicted in advance. Given the enormous risk of a wrong 
choice,* the decision often is the conservative one and the societal benefits of a 
more aggressive or efficient policy are lost. 


5 As Bork put it, at page 78 of “The Antitrust Paradox:” “Just as predatory speech lies next to 
that which may be outlawed, so does vigorous price competition adjoin that which goes too far 
ane is ald It is not socially desirable that conduct in either of the two adjacent areas be 

everreda. 

‘It is frequently impossible to prevail against an intelligent plaintiff with - 
trial. Procedural rules and the fact intensive nature of antiirost Gifenaes see fi vbis acct 
to prevail on motions to dismiss or summary judgment. Because of this, and because of the mas- 
sive damage awards which may stem from automatic trebling, defendants face strong pressure 


to settle. See generally Tollison, Robert D., ed., “The Political B i : Princi 
Paper by William Baxter” (1980) at 11-26. olitical Economy of Antitrust: Principal 
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Thus, it is obvious that we pay a price—unquantifiable but I suspect substantial— 
for the mandatory treble damage remedy.® The harder question is whether its bene- 
fits outweigh its costs. While not free from doubt, I believe the costs of this anachro- 
nism outweigh its benefits. 

_ Deterrence is frequently cited as a benefit of the treble damage remedy, but exces- 
Sive deterrence is a cost, not a benefit. A treble damage remedy limited to cartel 
behavior would presumably deter that behavior just as well (assuming “cartel be- 
havior” could be defined) without the adverse fallout of the current scheme. Indeed, 
one might argue that true cartel behavior deserves even more severe retribution 
than treble damages, given its covert nature, the difficulty in detection, and its 
plainly undesirable impact. In any event, the current link to noncartel behavior is 
plainly unnecessary to reap the major benefits of the treble damage remedy. 

How about compensation? Treble damages are often cited as necessary to fully 
compensate antitrust victims, but why this is so escapes me. If it is so, why haven’t 
we extended this notion to securities fraud of slander or other non-physical torts? If 
an antitrust victim is to be allowed to prove losses “‘bordering on the speculative,” 
as the Fifth Circuit seems to have said in a case that I am currently involved in,® 
i need for a trebling device to insure adequate compensation becomes even less 
clear. 

Finally, some will argue that mandatory treble damages for all violations are nec- 
essary to encourage a competent and vigorous private enforcement bar, both to 
insure compensation for victims and as a check on the government enforcers. This 
argument rests on three premises: (1) that without treble damages, plaintiffs could 
not find competent lawyers; (2) that independent private enforcement activities 
(those that do not piggy-back on a government antitrust prosecution) provide net 
public benefits; and (3) that the government enforcement agencies need more compe- 
tition than the two of them provide to each other. All three premises are doubtful. 

The notion that a potential plaintiff won’t find a lawyer to take his case if all he 
can offer is a contingent fee based on actual—rather than triple—damages is 
absurd. I have no doubt that some plaintiffs’ lawyers might find other employment 
in such a world, but I haven’t seen any evidence that the absence of triple damages 
is a deterrent to finding a lawyer to represent you if you have any claim, even one 
that is less than clear. There seem to be plenty of competent tort lawyers around, 
and they don’t benefit from this particular pot of gold. After all, successful plaintiffs 
in antitrust cases are also entitled to attorneys’ fees and costs, and that safety net 
poor almost certainly be able, standing alone, to preserve a competent plaintiffs’ 

ar. 

The net effect of independent private enforcement—which very rarely involves 
cartel behavior—is at best unclear, and at worse highly negative. The conduct most 
often attacked here is frequently the very conduct that should be encouraged—com- 
petitive or efficiency-creating conduct. The social costs of this license to indiscrimi- 
nately roam through business relationships—both the direct costs of compliance pro- 
grams, judges and lawyers, and the indirect costs of “soft” competition and institu- 
tionalized inefficiency—are likely to be significant. In comparison, the aggregate 


5 There may be other, even more subtle costs. For example, I suspect that the development of 
substantive antitrust doctrine has frequently been retarded by the spectre of mandatory treble 
damages. This may well explain why, for example, the “state action” defense was so irrationally 
broadened in the 30 years between Parker v. Brown, 317 U.S. 341 (1943) and Goldfarb v. Virgin- 
ia State Bar, 421 US. 723 (1975). Certainly there have been various expressions of judicial con- 
cern about the increased exposure of state agencies and municipalities to damage awards, with 
the gradual narrowing of the doctrine over the last few years. See generally, Note, “Antitrust 
Damages as Applied to Local Government Entities: Does the Punishment Fit the Defendant” 
Ariz. St. L.J. 411 (1980). ; * 

5 In re Plywood Antitrust Litigation, 655 F.d 627 (5th Cir. 1981), petition for certiorari filed, 
March 2, 1982. 

7 In any event, compensation is not really the basis for the treble damage remedy. We recog- 
nize, by standing rules and other devices (See Illinois Brick Co. v. Illinois, 431 U.S. 730 (1977)) 
that practical limitations prevent everyone who has been harmed by a violation from seeking 
redress. Every person who pays more than a free market price for a product reduces his pur- 
chases of other goods in that amount, which affects not only the seller of those goods but also its 
suppliers and those who sell to its employees. But all those persons cannot claim compensation. 
See Hawaii v. Standard Oil Co., 405 U.S. 251, 262 n. 14 (1972) (“The lower courts have been 
virtually unanimous in concluding that Congress did not intend the antitrust laws to Provide a 
remedy in damages for all injuries that might conceivably be traced to an antitrust violation.” 
See also Schwartz. ‘Private Enforcement of the Antitrust Laws: An Economic Critique” (Ameri- 
can Enterprise Institute for Public Policy Research (1981), Chapter 4 (rejecting compensation as 
a legitimate goal of antitrust policy on economic grounds). Contra, Dorman, “The Case for Com- 
pensation,” 68 Geo. L.J. 1113 (1980). 
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benefits flowing from this activity are likely to be minimal, even though in any 
given case someone may well be properly recompensed for a competitive wrong. 
Both enforcement agencies already receive substantial oversight, from Congress 
through oversight and budget hearings and from the Executive Branch through the 
appointing power. If the incumbents don’t do their job, they can be replaced with 
new people willing to purse the public interest. Ironically, of course, the most 
common complaint is that the agencies do too much. : 

Finally, there is plenty of competition in antitrust enforcement. In fact, the exist- 
ence of two federal enforcement agencies and various other agencies with similar or 
overlapping responsibilities (e.g., the International Trade Commission), and 50 state 
enforcement agencies (not to mention the various district, county and city prosecu- 
tors who occasionally discover the public relations value of being an antitrust pros- 
ecutor) may itself create significant social costs because of the resulting confusion of 
standards. The addition of thousands (potentially millions) of private plaintiffs adds 
to this problem instead of alleviating it. f 

Thus, on balance it seems likely that the mandatory treble damage remedy im- 
poses more costs on society than it returns benefits. While it is very difficult—if not 
impossible—to precisely quantify the net cost, it is likely to be very large indeed. 
The logical case for rethinking this ancient notion is a strong one. 

Of course, any proponent of such a reexamination is likely to be branded a “tool 
of big business” or even worse, a “defense lawyer.” Antitrust is baseball and hot 
dogs and apple pie, and sometimes it seems you've either got to be “fer it or agin 
it.” Well, I’m fer it, but that doesn’t mean that no change is desirable. Like most 
antitrust lawyers I know (regardless of who they represent), I believe vigorous anti- 
trust enforcement is essential to a free market economy. In this context, antitrust 
does indeed have social and political overtones, for it helps to insure the freedom 
and diversity that is probably only available in a free market economy. But support 
for intelligent and principled antitrust enforcement does not require blind alle- 
giance to historical dogma nor ignorance of reality. The reality is that the current 
form of the antitrust laws deters too much of some kinds of conduct, and probably 
does not sufficiently deter hard-core cartel conduct (since it seems to keep recur- 
ring). For both of these reasons, we should take another look at this basic issue, 
which has not been examined by Congress for almost 30 years.® 

Of course, the solutions are not as obvious as the problem, and reasonable observ- 
ers might rationally come to different answers. But there are a variety of ideas that 
should clearly be considered, including: 

(1) Multiple damages (with no particular magic to treble) only for categories of 
violations, like price fixing or horizontal market allocation; 

(2) multiple damages only for covert conduct, with compensatory damages only for 
conduct done openly; 

(3) replacement of multiple damages with additional government power to seek 
heavier penalties or restitution; 

F (4) single damages with automatic or discretionary interest from the date of viola- 
ion; or 

pho) eae ONE multiple damages on some showing of willfullness or knowing 
violation. 

In addition, of course, there are a variety of procedural changes that would tend 
to alleviate the adverse consequences of the current system without really fixing the 
problem. While these are really only bandages, and what is needed is major surgery, 
they include (in no particular order): 

(1) Award of attorney’s fees and costs to victorious defendants, as is done in Eng- 
land, either automatically or under certain circumstances (such as prevailing on 
summary judgment or motion to dismiss); 

(2) Change in summary judgment standards; 

(3) Requiring plaintiffs to post a bond in certain circumstances; 

(4) Tightening standards for proof of damages; 

(5) Various steps to limit scope of damages, such as a cap on the total amount of 
changes in the concept of joint and several liability. 

All these options, both substantive and procedural, have pros and cons, and others 
could undoubtedly think of additional alternatives. Any discipline of law that pro- 
duces a rule of reason as its guiding legal principle has plenty of room for creative 
thinking. The point is, there are alternatives to the system, and they should be seri- 
ously examined. Antitrust is a great part of this nation’s economic and political tra- 


8 See House Committee on the Judiciary, “Hearings, Discretion Trebl i i 
Antitrust Suits” 88d Congress First sess. (1954). : aty Mepis Datubpes ia Pnivate 
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given, and we should take care to insure that it remains an important part of our 
uture. 


Mr. Epwarps. We will now hear from Mr. Wilson. 

Mr. Witson. Thank you, Mr. Chairman. I am indeed honored by 
your invitation to appear here today to present some views with re- 
spect to the concerns which have led to the current controversy 
over whether we should or should not have a right of contribution 
‘under the antitrust laws. 

In my prepared statement, I make a number of observations con- 
cerning the issues which are raised by the contribution bills them- 
selves. I think, though, that the main point to which I want to ad- 
dress myself today is the same one which Mr. Sims has just dis- 
cussed—that is, that the current debate over contribution is in re- 
ality a symptom of a more pressing need to reconsider the treble 
damage sanction as one of the range of antitrust remedies. 

I think that some modification of the treble damage sanction 
would serve competition and innovation in our economy and, at the 
Same time, preserve adequate incentives for the reasoned and effec- 
tive enforcement of the antitrust laws. 

I have worked with the antitrust laws in three capacities for 7 
years in private practice, representing both plaintiffs and defend- 
ants, but a bit more on the defense side; I then spent 10 years in 
the Antitrust Division, including 5 as Chief Deputy Assistant At- 
torney General; and I am presently General Counsel of Consoli- 
dated Rail Corporation. In that capacity, I spend a good amount of 
my time attempting to reconcile a history of over 90 years of de- 
tailed regulation of commerce with the current emphasis on regu- 
latory reform and deregulation and the increasing antitrust con-— 
cern which accompanies deregulation. 

I agree with Mr. Cohen that, as we deregulate, the antitrust laws 
will replace the regulatory rules as the rules of the economic 
game—as the rules of the marketplace, if you will. 

I don’t think anyone—hardly anyone, anyway—questions the 
principal goals which are generally given as reasons for having a 
treble damage remedy. Those goals are to deter, to compensate 
people who have been hurt by antitrust violations, and to provide 
incentives for additional enforcement by private parties. 

I think those goals are served most clearly and most often with- 
out adverse side effects when the treble damage remedy is applied 
to conduct which has generally been characterized in antitrust par- 
lance as per se unlawful—conduct of the kind which spawned the 
electrical equipment antitrust cases and conduct of the kind which 
is reflected in the numerous construction industry indictments 
which are being returned today. That kind of conduct just cannot 
be justified under anyone’s economic theories. It is price fixing un- 
dertaken with the purpose and the intent, and which has the 
effect, of subjecting the economy to artificial restraints for private 
benefit. 

That kind of conduct ought to and must be deterred. Those in- 
jured by it should be compensated. In such cases, I think the more 
enforcement we have, the better off we are. ie 

But, in reality, based on my experience in the Antitrust Division, 
I think that few cases of that kind escape Government prosecution 
once they are called to the Government’s attention. 
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The problems that I have with the treble damage remedy are not 
as it is applied in cases of that kind. Those are cases in which eco- 
nomic conduct has been deemed so reprehensible that it will sup- 
port a criminal conviction. But the far larger number of antitrust 
cases, for one reason or another, just are not deemed to warrant 
criminal prosecution. They are sometimes brought by the Govern- 
ment on the civil side, and more often they are brought by the pri- 
vate plaintiffs. I think the ratio of private enforcement to govern- 
ment enforcement today is about 17 to 1. 

I think there are reasons for not applying the treble damage 
remedy to this far larger body of antitrust cases. Mr. Sims has dis- 
cussed some of the economic reasons in his statement. I think there 
are other reasons. A number of them stem primarily from the in- 
stitutions of antitrust themselves. 

The first observation which I think we have to make—and in 
making it I do not wish to take sides or pass judgment one way or 
the other—is that the antitrust laws, certainly as they are applied 
at the boundaries between permissible and inpermissible conduct, 
are really quite uncertain. Of course, this is not true of price fixing, 
it is not true of agreements to divide markets, it is not true of 
agreements to allocate customers. I think it is true, however, and 
becoming more so, of a lot of distribution arrangements and other 
vertical agreements. I think it is certainly true of many proposed 
joint venture arrangements. It is certainly true as we get into ques- 
tions involving the Robinson-Patman Act. And I think it is certain- 
ly true when we try to draw the line between what is really tough 
competitive behavior and attempts to monopolize. 

Since we are dealing with a set of principles and laws which are 
applicable to virtually every industry and to a wide variety of con- 
duct, I do not think that some amount of uncertainty is an evil in 
and of itself. Indeed, a lot of people, and I am included among 
them, are fond of saying that the flexibility and the adaptability of 
our antitrust laws is one of their great strengths. But flexibility is 
really another name for uncertainty, and when that flexibility is 
combined with a remedy which seeks to encourage the bringing of 
litigation in the hope of a recovery which has—I think we would 
all agree—some aspects of a windfall, the result is likely to be de- 
sirable as well as undesirable conduct is deterred and foregone. 

The task of counsel who must give advice to businessmen today 
is not simply to keep his client from being subject to antitrust lia- 
bility. It is to keep him away from the risks of the courtroom. I 
think that this encourages some extremely conservative advice. It 
is advice which is based largely on judicial rules developed in other 
cases with different facts, but stated sufficiently broadly that con- 
duct not contemplated falls within the stated rule. 

Both the uncertainty and the flexibility of the antitrust laws 
come, I think, in large part from two sources. The first are the in- 
stitutions of antitrust themselves. Under our system, we do not 
have any central antitrust agency from which we get our antitrust 
rules. There are a lot of people who are involved in the develop- 
ment of those rules—the Department of Justice, the Federal Trade 
Commission, State attorneys general, private plaintiffs, and ulti- 
mately the Federal courts, considering all of the information pre- 
sented to them—which may or may not be complete information. 
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Ultimately the Federal courts as decisionmakers make a good deal 
of this amorphous body that we call antitrust law. 

But, second and perhaps more important, we today do not have 
any general agreement on the goals of antitrust. A substantial 
debate is in progress over whether antitrust should serve economic 
efficiency alone, or whether other political and social ends are also 
appropriate goals of competition policy. 

Even the agencies whose primary role is to state antitrust policy 
can hardly be characterized as steadfast in their views. I think if 
we contrast the views of the Antitrust Division in 1980 on resale 
price maintenance with its views in 1981, that single example will 
suffice. Former Assistant Attorney General Sanford Litvak prom- 
ised and delivered criminal indictments against the practice of 
resale price maintenance. The present incumbent, Mr. Baxter, 
states that action is appropriate—and then only on the civil side— 
only where the practice is widespread within the industry, where 
the market is concentrated, and where the prices in fact remain 
relatively uniform. 

I don’t want to take sides in that divergence. To cite it is merely 
to point out the difficulty faced by businesses in determining today 
whether a particular economic decision is lawful and the conse- 
quences of that decision where those consequences may include the 
potential for treble damage actions. 

Since we have to prescribe general antitrust rules for a wide va- 
riety of the economic conduct, it means that the courts are going to 
apply those rules based on the rule of reason. And what is lawful 
in one context, depending on extraneous factors, may be unlawful 
in another. 

In counseling, I find that the difficulty of predicting in advance 
on which side of the line particular conduct is going to fall leads to 
conservative legal advice and the foregoing of conduct which might 
have proved beneficial to competion if undertaken. 

There are also fairly large sectors of our economy which are 
presently in transition from detailed regulation to increased reli- 
ance upon the antitrust laws to govern economic behavior. The im- 
position of antitrust concepts on the former regulatory environ- 
ment, I think, makes that transition more difficult. 

All those observations lead me to question whether the treble 
damage remedy is indeed appropriate in today’s antitrust world, at 
least in cases where the Government has not first been successful 
in a criminal prosecution. I use that test because it identifies a cat- 
egory of cases in which the judgment of a skilled antitrust prosecu- 
tor has been to indict, and the facts are such that they have per- 
suaded a court or a jury that the prosecutor is correct. Given those 
factors, we can, therefore, say with relative safety that those cases 
represent the hard-core violations. Those are the cases where 
severe sanctions are necessary, both for deterrence and to aid in 
the compensation of victims. 

In other cases—largely cases which are governed by the rule of 
reason—the more common legal remedy of single compensatory 
damages would seem to suffice. We have single compensatory dam- 
ages under the securities laws, for example, and the litigation his- 
tory under those laws is such that, when single damages sought 
under the current class action rules, single damages provide an ef- 
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fective deterrent, and also are certainly adequate incentive for in- 
jured parties to seek redress. ‘ 

The additional incentive provided in the antitrust area by the 
treble damage remedy is perhaps best characterized as overkill. 

I think, also, in the newly deregulated industries it would be ap- 
propriate to limit the antitrust remedy to single damages for a rel- 
atively short and temporary period of time. In a sense, the anti- 
trust rules are the common law of economic behavior. Industries 
which have been subjected to the kind of detailed regulation that 
the railroad industry has and that the trucking industry has, have 
developed institutions in response to that regulation—institutions 
which, in themselves, may well prove to be sources of antitrust lia- 
bility. The rate bureaus which played such a prominent part in 
both the rail and the motor industries will certainly, and properly 
so, play a much smaller role in the future. In time, I expect that 
role to become nonexistent. But their vestigial existence today, as 
those industries move from regulation to a competitive world, may 
lead to treble damage exposure which is both destructive and 
unfair. 

Counseling as I do in a newly deregulated industry, I find that 
that kind of counseling is proving especially difficult. Deregulation 
doesn’t come about—at least not very often—as a result of a single 
law or a single decision by the regulator. What happens is that 
some aspect is deregulated and other aspects of the same conduct 
remain subject to regulation. Let me.just cite one example. In the 
railroad industry, competitors today are forbidden to discuss single- 
line rates. On the other hand, there is a statute that directs them 
generally to maintain joint rates with each other. The maintenance 
of those joint rates requires some discussion among competitors. 
Even as to joint rates, railroads cannot discuss a rate which applies 
to a route in which they do not practicably participate. But, wait: 
They can, if those discussions are part of a broad tariff change. But 
that term is only generally defined in the statute, and it certainly 
has no inherent meaning in itself. 

Counseling in that morass of seemingly conflicting regulatory 
and statutory commands is, quite frankly, a nightmare. It frequent- 
ly has all the aspects of a game of chance, and the consequences of 
a wrong guess in that game of chance is exposure to treble damage 
actions. So I think a period of adjustment for the newly deregulat- 
ed industries—a period which would allow definition for and in 
those industries of appropriate antitrust guides—would certainly 
be appropriate. 

To conclude, I do not think that antitrust enforcement and com- 
petition in general will be harmed by restricting the treble damage 
remedy to cases which follow a successful Government criminal 
prosecution. Quite the contrary as Mr. Sims has noted, I think that 
a good deal of legitimate and desirable competitive behavior is 
going to be encouraged as today overly conservative legal advice is 
replaced by counsel which seeks to encourage the kind of innova- 
tive behavior that competition is all about. 

I think there may be a fortuitous side effect here. It might lessen 
a quandary in which the antitrust enforcement agencies occasional- 
ly find themselves. That is when, for example, a successful suit 
seeking necessary structural relief against a monopolist may give 
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rise to such substantial treble damage liability that the defendant 
might ultimately be removed as a competitor in the marketplace. 

Last, I want to note that there is legislative precedent for 
making antitrust consequences turn on prior successful Govern- 
ment prosecution. Congress, in the tax law amendments in 1969, 
provided that two-thirds of any judgment is not deductible as a 
business expense where the treble damage judgment follows upon a 
criminal conviction. That is also true of settlements. 

It should be emphasized that this proposed change—restricting 
mandatory trebling of damages—does not make legal anything 
which is illegal today. It does not preclude those who are injured 
from seeking to recover the full amount of their injury, as well as 
attorneys’ fees. But a punitive remedy for conduct which is not nor- 
mally thought to warrant punitive damages would be removed in 
appropriate cases. The treble damage remedy, of course, would be 
retained for conduct which has, in the language of another field, no 
redeeming social basis. 

Thank you, Mr. Chairman. 

Mr. Epwarps. Thank you, Mr. Wilson. 

(The statement of Mr. Wilson follows:] 


PREPARED STATEMENT OF BRUCE B. WILSON, GENERAL COUNSEL, CONSOLIDATED RAIL 
Corp. 


Mr. Chairman and Members of the Subcommittee: I am honored by your invita- 
tion to testify before you with respect to the concerns which have led to the intro- 
duction of H.R. 1242 and H.R. 4072, bills which would provide for a right of contri- 
bution among antitrust defendants. 

Both the general press and also the specialized lawyers’ press have noted the sub- 
stantial controversy and the intense interest which these proposals to create an 
antitrust right of contribution have generated. But perhaps this is to be expected 
when one is dealing with questions of who will have to pay how much of the really 
substantial treble-damage judgments which are being entered in some antitrust liti- 
gation today. The main point which I want to discuss with you today is that the 
controversy over contribution is in reality a symptom of a more pressing public 
need, and that is the need to reconsider the treble-damage sanction as one of the 
range of antitrust remedies. 

However, let me make three brief observations about the antitrust contribution 
issue before I reach that question. First, opinions have been expressed both that the 
existence of contribution will increase the deterrent effect of the antitrust laws and 
also that its existence will have an adverse effect upon deterrence. In my view, con- 
tribution will not have much of an effect one way or the other, simply because the 
issue of how damages are to be allocated among violators is too far removed from 
the violation itself. The real deterrent for individuals is the fear of jail; corporations 
are deterred and have programs to comply because they do not want to be held 
liable in damages. 

Second, there is no doubt but that the existence of a right of contribution will add 
further complications to litigation which is already complex. And to the extent that 
the formula for contribution is not readily ascertainable and easily applied, both 
complexity and uncertainty result. eae 

Third, any federal statute which creates the right of contribution should govern 
all actions which arise out of essentially the same facts where there are asserted in 
those actions claims arising under both federal and state antitrust laws. Forty-eight 
states now have antitrust laws which generally prohibit the same conduct as is un- 
lawful under the Sherman Act; thirty-nine states have either legislatively or judici- 
ally created rules of contribution. It seems to me to make little sense, if we are to 
have federal legislation in this area, to allow state laws of contribution to control 
for some purposes in actions which seek relief under both federal and state law and 
where those actions arise out of the same facts. 

These questions and the contribution issue in general, however, obscure what I 
believe to be a far broader and far more important problem. This is whether some 
modification of the treble-damage sanction would serve the interests of competition 
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and innovation in our economy, while at the same time preserving incentives for 
the reasoned and effective enforcement of the antitrust laws. I ; ‘ 

My views on these questions have been formed from experience with the antit- 
trust laws in three capacities: first, as a lawyer in private practice engaged exten- 
sively in antitrust litigation for both plaintiff and defendants but primarily on the 
defense side (1962-1969); second, as an antitrust prosecutor for ten years, including 
five as deputy assistant attorney general in the Antitrust Division; and third, in my 
present position as general counsel of Consolidated Rail Corporation, attempting to 
reconcile a history of over ninety year of detailed economic regulations with the cur- 
rent emphasis on, and increased antitrust concern which accompanies, regulatory 
reform and deregulation. . 

The treble-damage remedy is generally thought to serve at least three desirable 
goals. It deters antitrust violations. It provides compensation for victims of anticom- 
petitive conduct. And it is an incentive for antitrust enforcement by private parties, 
encouraging innumerable “private attorneys general” to ferret out and sue upon 
antitrust violations which escape the notice or attention of the two government en- 
forcement agencies. 

Abstractly, virtually no one questions these worthy goals. They are served most 
clearly—and most often without adverse side-effects—when the treble-damage 
remedy is applied to conduct generally characterized in antitrust parlance as per se 
unlawful. Conduct of the kind which spawned the electrical equipment antitrust 
cases in the 1960’s and the numberous construction industry indictments currently 
being returned cannot be justified under anyone’s economic theories. Price-fixing 
undertaken with scienter, for the purpose and with the intent and effect of subject- 
ing the economy to artificial restraints for private benefit, ought to be and must be 
deterred; those injured by it should be compensated; and, in such cases, the more 
enforcement the better. But in reality few such cases escape government prosecu- 
tion once called the the Government’s attention. 

The problems associated with the treble-damage remedy are not as it is applied in 
cases of the ilk just described. These are cases in which the government has deemed 
economic conduct to be so reprehensible that criminal proceedings have been insti- 
tuted and concluded adversely to those charged. The far larger number of antitrust 
cases, however, for one reason or another have not been deemed to justify criminal 
prosecution; they are brought either by the Government on the civil side or by pri- 
vate plaintiffs. Indeed, the ratio of private to government enforcement of any type is 
somewhere in the neighborhood of 17:1. And even if one were to attempt a distinc- 
tion by categories (such as subjecting “price fixing” to the treble-damage remedy), 
the fact is that there is a vast difference between “hard-core” price-fixing and the 
kind of economic activity at issue in such cases as Broadcast Music, Inc. v. Columbia 
eee System, 441 U.S. 1 (1979), and even Albrecht v. Herald Co., 390 U.S. 

). 

Are there reasons for not applying the treble-damage remedy to this far larger 
body of antitrust cases? I believe there are. And many of those reasons stem from 
the nature of antitrust laws themselves. 

The first observation which must be made—not in passing judgment but simply as 
relating fact—is that the antitrust laws as applied, and certainly as applied at the 
boundaries between permissible and impermissible conduct, are uncertain. By and 
large, this is not true of price-fixing, nor of agreements to divide markets or allocate 
customers. It is true, however, of most distribution arrangments and becoming even 
more so. It is true of many joint venture arrangements. It is certainly true in trying 
to define the line between tough competitive behavior and attempts to monopolize. 
Cf. Berkey Photo Co. v. Eastman Kodak Co., 603 F.2d 263 (2d Cir. 1979), cert. denied, 
444 U.S. 1098 (1980). 

Some amount of uncertainty is probably not an evil in itself, for we are dealing 
with a set of principles which is applicable to nearly every industry and to a wide 
variety of economic activity. Indeed, the flexibility and adaptability of our antitrust 
laws is one of their great strengths, for, as the Supreme Court stated in Northern 
Pacific Ry. v. United States, 356 U.S. 1, 4 (1958), “the Sherman Act was designed to 
be a comprehensive charter of economic liberty aimed at preserving free and unfet- 
tered competition as the rule of trade.” But when flexibility of the antitrust laws 
(flexibility being simply another name for uncertainty) is combined with a remedy 
which seeks to encourage the bringing of litigation in the hope of a recovery which 
has some aspects of a windfall, the result is likely to be that desirable conduct as 
well as undesirable is deterred and foregone. The task of counsel is not simply to 
ae ae eo ee been] subject to liability; it is to keep him out of the courtroom. 

g ely conservative advice—advice based largely upon judicial 
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rules developed in other cases and with different facts, but stated sufficiently broad- 
ly that conduct not contemplated falls within the stated rule. 

The uncertainty of the antitrust laws, and their flexibility as well, stems in large 
part from two sources. First are the institutions of antitrust themselves. There is no 
central antitrust agency from which antitrust rules flow. The Department of Jus- 
tice, the Federal Trade Commission, private plaintiffs and ultimately the federal 
courts as decision-makers all contribute to the amorphous body of antitrust law. 
Second, and perhaps more important, there is today no general agreement on the 
goals of antitrust: a substantial debate rages over whether economic efficiency alone 
is to be served or whether other political and social ends are also appropriate goals 
of competition policy and determinants of antitrust illegality. Both these observa- 
tions have been made by former Assistant Attorney General Thomas FE. Kauper in 
an insightful paper on “Competition Policy and the Institutions of Antitrust”, 23 S. 
Dak. L. Rev. 1 (1978). 

Moreover, even those agencies whose primary role is to state antitrust policy can 
hardly be characterized as steadfast in their views. Consider, for example, the diver- 
gence between the views of the Antitrust Division in 1980 and its views in 1981 on 
the legality of resale price maintenance: former Assistant Attorney General Sanford 
M. Litvack promised and delivered criminal indictments against such arrangements, 
while the present incumbent, William F. Baxter, states that action (and then only 
on the civil side) is appropriate only in a few cases where the market is concentrat- 
ed, the practice is widespread within the industry, and prices in fact remain rela- 
tively uniform. To cite this divergence is not to take sides, but merely to point out 
the difficulty faced by businesses in determining whether a particular economic de- 
cision is lawful and the consequences of that decision, which under the antitrust 
laws may include the potential of treble-damage actions. 

The necessity of prescribing general rules for a wide variety of economic conduct 
-also means that those rules will be applied by the courts based upon the “Rule of 
Reason.” What may be held to be lawful in one context may, depending upon a 
large variety of extraneous factors, be unlawful in another. The difficulty of predict- 
ing in advance on which side of the line particular conduct may fall again leads to 
conservative legal advice—and the foregoing of conduct which might have proved to 
be beneficial to competition if undertaken. 

Finally, large sectors of our economy are presently in transition from detailed reg- 
ulation to increased reliance on the forces of the free market to determine economic 
behavior. In those cases, the imposition of antitrust concepts on practices inherited 
from the former regulatory environment—with the potential for treble-damage lia- 
bility which flows from that imposition—makes the transition all the more difficult. 

These observations lead one to question whether the treble-damage remedy is 
indeed appropriate in today’s antitrust world—at least in cases where the govern- 
ment has not first been successful in a criminal prosecution. Since in that category 
of cases the judgment of the skilled antitrust prosecutor has been to indict, and the 
facts are such to persuade a court or jury that the prosecutor is correct, we can with 
relative safety say that those cases represent the hard-core violations where severe 
sanctions are necessary both for deterrence and compensation of victims. 

In other cases—those which the government prosecutor has deemed not to war- 
rant criminal prosecution and which are likely to be governed by the Rule of 
Reason—the more common remedy of single compensatory damages would seem to 
suffice. The litigation history in securities law violations, for example, is such that 
compensatory damages, when sought under the current class action rules, provide 
both an effective deterrent and also an incentive for injured parties to seek redress. 
The additional incentive provided by the treble-damage remedy is perhaps best 
characterized as ‘overkill.’ opts ; BS ai 

Especially in the newly deregulated industries, it would seem appropriate to limit 
the antitrust remedy to single damages for a short and temporary period of time. In 
a sense, the antitrust rules are a “common law” of economic behavior; industries 
which have been subjected to detailed regulation have developed institutions in re- 
sponse to that regulation, and those institutions themselves may well prove to be 
sources of antitrust liability. The rate bureaus which played such a prominent part 
in the rail and motor carrier industries will certainly play smaller, and perhaps 
nonexistent, roles in the future; but their vestigial existence as those industries 
move from regulation to a competitive world may lead to treble-damage exposure 
which is both destructive and unfair. lage 

I think it is fair to say that counseling in the recently deregulated industries is 
proving especially difficult. Deregulation seldom seems to come about completely in 
a single law or a single decision, and perhaps wisely so. But the result is that one 
aspect of a commercial problem becomes subject to the antitrust laws, while other 
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aspects remain subject to regulation and arguably retain antitrust immunity. In the 
railroad rate field, for example, competitors are forbidden to discuss single-line 
rates; but they are directed—generally—to maintain joint rates as well, and as to 
joint rates discussion is still necessary. But even as to joint rates, railroads may not 
discuss a rate which applies to a route in which they do not practicably partici- 
pate—unless those discussions are part of a “broad tariff change, a term which is 
only generally defined in the statute and which certainly has no inherent meaning 
in and of itself. And this one example could be multiplied a hundredfold as more 
and more aspects of surface freight transportation are partially or completely dereg- 
ulated and made subject to the antitrust laws. 

Counseling in this morass of seemingly conflicting statutory commands is, quite 
simply, a nightmare. It frequently has all the aspects of a game of chance—with the 
consequence of a wrong guess being exposure to treble-damage actions. A period of 
adjustment for the newly deregulated industries—in which damages were linited to 
single damages—would allow definition for and in those industries of appropriate 
antitrust guides by the enforcement agencies and the courts. 

To conclude, I do not think antitrust enforcement and competition in general 
would be harmed by restricting the treble-damage remedy to cases which follow a 
successful government criminal prosecution. Quite the contrary, legitimate and de- 
sirable competitive behavior would likely be encouraged, as today’s overly conserv- 
ative legal advice to businesses is replaced by counsel which seeks to encourage the 
kind of innovative behavior which competition seeks to stimulate. A fortuitous side 
effect might be to lessen the effect of a quandary in which the enforcement agencies 
occasionally find themselves—that is when, for example, a successful suit seeking 
structural relief against a monopolist may give rise to such a substantial treble- 
damage liability that the defendant might ultimately be removed as a competitor in 
the marketplace. 

There is legislative precedent for making antitrust consequences turn on prior 
successful government prosecution. Congress in the tax laws has already provided 
that two-thirds of any judgment is not deductible as a business expense where a 
treble-damage judgment follows upon a criminal conviction. See 26 U.S.C. 162(g) 
(added in 1969). 

It should be emphasized that so restricting the mandatory trebling of damages 
would not make legal any conduct which is illegal today, nor preclude those injured 
by violations from seeking to recover for the full amount of their injury. But a puni- 
tive remedy for conduct which is not normally thought to warrant punitive damages 
would be removed in appropriate cases, while the treble-edamage remedy would be 
retained for conduct which has no redeeming basis. 


Mr. Epwarps. The gentleman from Illinois, Mr. McClory. 

Mr. McCrory. Thank you, Mr. Chairman. We have heard a large 
number of very interesting suggestions on the very broad subject of 
our antitrust laws, departing from time to time from the basic 
issue of contribution, including alternatives and variations and so 
on. 
Mr. Wilson, your suggestions are most interesting and perhaps, 
warrant careful study and consideration, although I forsee the com- 
plexity of translating your views into legislation. Especially when 
we would vary the subject of single and treble damages in the de- 
regulated industries, I suppose we would have to consider different 
periods of time for different industries, depending upon how long it 
takes for a particular deregulated industry to adjust to this new 
economic freedom which is inherent in deregulation. 

I am concerned, however, that to limit treble damages in those 
cases which the Attorney General presumably decided that he is 
going to bring criminal prosecution—and I guess there is a lot of 
judgment and a lot of latitude in the Attorney General’s office as 
to which ones that he decides he wants to prosecute—and then to 
say that private parties can recover or not recover treble damages 
depending upon the outcome of the criminal case, I can’t help but 
feel that it further complicates our function here. 
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In a corollary to that, what it suggests to me is that maybe if we 
are going to do that, why not just give the treble damages to the 
taxpayers and more of it might reach the parties who were actual- 
ly damaged. 

Iam wondering, in connection with this overall subject, have you 
given any thought to the overlapping that we have at the present 
time in the enforcement of antitrust laws between the Federal 
Trade Commission and the Department of Justice? I have had a 
feeling myself that, as far as litigation, as far as prosecutions are 
concerned where violations of antitrust laws are alleged, it ought to 
Pe fe in one Department, and it ought to be in the Department of 

ustice. 

We have heard testimony here from time to time in the exercise 
of our oversight where, frankly, we get one point of view from the 
FTC and we get another point of view from the Department of Jus- 
tice. Have you thought about just letting the FTC serve solely as 
an administrative body, and having the prosecutorial function be 
carried out by the Department of Justice? 

Mr. Witson. I used to give that subject a good deal more thought 
than I do in my present position, Congressman. 

I think that the existence of two agencies sometimes presenting, 
as you note, Congressman, conflicting views is a matter of concern 
not only to the Congress. It is indeed a matter to those of us who 
must try to counsel people as to what is and what is not permissi- 
ble under the antitrust laws. I think that is a reason perhaps for 
concentrating antitrust enforcement in a single agency. 

I can also see reasons why the present division of responsibility 
which, based on my observation, I think has worked pretty well 
should continue. I think it worked pretty well between 1969 and 
1979 when I was at the Department. Criminal prosecutions of 
course, all go to the Department of Justice since there is no crimi- 
nal enforcement authority in the Federal Trade Commission. Rob- 
inson-Patman matters, as a general rule, all go to the Trade Com- 
mission. And with respect to other matters, there is a division of 
responsibility on an ad hoc basis in the merger area and in the 
area of other rule of reason practices. 

I think, from an administrative standpoint, it might be well to 
concentrate enforcement in one agency or the other. On the other 
hand, it seems to me that history has shown us that when one 
agency is down—as the Trade Commission perhaps was in the late 
1960’s—the other agency takes up the antitrust slack. And I think 
antitrust is pretty important in this economy and, therefore, it does 
not really bother me, other than with respect to the problem of the 
conflicting views and the difficulty that I have in counseling. 

Mr. McCuory. Mr. Cohen, you have delineated a real horror 
story, as far as the poor plaintiffs’ attorneys and the poor plaintiffs 
are concerned, with regard to enforcement of antitrust laws and 
seeking recovery of treble damages. ; 

Actually, we had a National Commission for the Review of Anti- 
trust Laws and Procedures a few years ago, and we undertook to 
make recommendations for administrative and legislative changes 
in the laws which we thought might help streamline and expedite 
the enforcement of the antitrust laws. And some of those have 
been put into law, and some of them have been effective. 
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The Chief Justice of the United States, in deploring the terrible 
delays to litigants, suggested we should have compulsory arbitra- 
tion and keep many types of litigation out of the judicial process 
entirely. : 

What is your proposal or your recommendation to us for stream- 
lining and accelerating this process? I don’t think you commented 
on Mr. Kelly’s suggestion that maybe we could eliminate the whole 
subject of contribution and just exclude the market share of the 
person who has paid up and reduce the claim by that amount, and 
then proceed against the numbers of persons who remain in the 
case. That would simplify it, wouldn’t it? 

Mr. CouEN. I am not sure I understand your proposition. 

Mr. McCrory. The claims reduction theory, instead of the contri- 
bution. There are varieties of the contribution, I might say, but just 
the general concept of claims reduction as opposed to contribution. 

Mr. CoHEN. Obviously, anything would be more simple than con- 
tribution. It is sort of a when did you stop beating your wife ques- 
tion. 

Claims reduction, again, it depends on the claims reduction you 
are talking about. There is claims reduction today that the courts 
have built into the system themselves. If we get a judgment for 
$300 million, for instance, in the Corrugated case, and we already 
got $200 million in settlements involving the same violation, the 
courts reduce the amount of your judgment by the amount you 
have already received. - , 

Mr. McC tory. I think his idea was that you reduce the claim by 
the portion of the market share of the settling defendant. 

Mr. CoHEN. Are you suggesting this is a way to deal with the 
problem? 

Mr. McCuory. I am suggesting that that be a way of accelerating 
the litigation. 

Mr. CouEn. I don’t understand how it would accelerate the litiga- 
tion. The biggest thing in litigation is showing that liability in fact 
exists and in showing the damages that result. 

Mr. McCuiory. The parties who remain in the case don’t feel that 
they should remain liable for the entire amount of the damage 
claim; they feel that they should only be liable for that part of the 
market share for which they were guilty of price fixing. 

Mr. Conen. I understand. But that doesn’t go to making the 

matter more simple. All I am saying is that goes to the fairness 
doctrine. 
_ As far as simplicity is concerned, if you have got one defendant 
in the case, you have got to still show that liability of all, because 
you are talking about a conspiracy between a lot of people. And the 
reason I think that joint and several makes sense in this type of 
case is because no conspiracy can exist unless all the members are 
part of the game. The way conspiracies break down is if one of the 
price fixers pulls out. And for the price fix to be effective, they 
have all got to participate. 

Mr. McCtiory. Well you are opposed to claims reduction, Mr. 
Cohen? j 

Mr. CouEN. I am opposed to claims reduction on market share. I 
do not believe that any plaintiff should recover twice for the same 
violation. If he has already got settlements, and if the jury brings 
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in a verdict, your settlement should be reduced. You shouldn’t col- 
lect twice. 

But I don’t agree that claims reduction based on market share is 
a fair way to deal with the subject matter. 

Mr. McCtory. Well, I think that is all. You have already made 
your case. Mr. Kelly. 

Mr. KE tty. I would like to say a word about deterrence, because 
that comes in constantly. And I would like to say another word 
about horizontal arrangements. 

With deference to the other speakers, all three of them have dis- 
tinguished between price-fixing arrangements, horizontal arrange- 
ments like that, and all other types. But a lot of what is swept 
under the name “price-fixing arrangements” are industry prac- 
tices, all sorts of things, conscious parallelism, all sorts of arrange- 
ments that the court would regard as a violation of section 1 of the 
Sherman Act. 

I am not simply talking about hotel meetings. When we talk 
about absence of any redeeming aspect of the conduct, we are not 
talking about, as I say, closet hotel meetings and the like, we are 
talking about a broad spectrum of conduct. It can include that, but 
it includes a great deal else. It includes individuals that are linked 
together throughout the country with occasional communications. 
The conspiracy law is terribly broad today. I think we have to re- 
member that we are putting the label “price fixing’ on a whole 
battery of arrangements. 

Mr. McC ory. It is definitely your view, is it not, that the claims 
reduction process in theory would expedite the disposition of the 
antitrust litigation tremendously, as opposed to going through the ~ 
litigation of contribution? 

Mr. Ketty. Yes. It would be far more expeditious than contribu- 
tion, and I think it would be fairer than the present system. The 
fairness of it would tend to, I think, increase settlements because 
both parties would have a recognition of what their liability is to a 
greater extent. 

If I could say one word on deterrence. We have talked about de- 
terrence a lot. But remember we are talking about both individual 
and corporate deterrence. Nobody is talking about individual penal- 
ties here. The individual penalties, the jail penalties, for example, 
have escalated, so we are not simply talking about months in jail, 
but years in jail. And corporations, by and large, cannot violate the 
antitrust laws on paper alone. We have a lot of deterrence against 
individuals repeating violations, and I have never noticed any 
great problem of recidivism in the antitrust laws for individuals. 

As far as the organizations are concerned, we have very tough 
penalties now, the million-dollar criminal penalty. And we have in- 
junctive relief in which the court can fashion a decree that will 
avoid a repetition of the conduct if the court is concerned about 
that. 

So I think we ought to go behind the catch word of “‘deterrence”’ 
and really examine it. 

Mr. CouEeN. Congressman McClory, one point on your claims re- 
duction. I guess what I am objecting to is having the Government 
impose claim reduction on defendants. If the defendants want 
claim reduction, they have it now. In fact, in a lot of big cases, the 


212 


defendants enter into sharing agreements among themselves volun- 
tarily which is, in fact, a claim reduction, where they all agree to 
be responsible for a market share. So that is available to defend- 
ants if they want to use it. I just don’t like to see the Government 
of the United States forcing claim reduction down the throats of 
defendants who go into it voluntarily if they want to. 

That was my first point. 

Mr. McCtory. Yes, but that does require the agreement of all 
the defendants. You can do that outside of the courtroom. 

Mr. CoHENn. Right. ; 

Mr. McCtory. What I am talking about is what the judge could 
do or what the Department of Justice could do, as far as disposition 
of a large—— ; } 

Mr. Couen. All I am saying is that, where the procedure is avail- 
able and defendants want to utilize it, it shouldn’t be necessary for 
the U.S. Government or Congress to have to pass legislation to tell 
them they have to utilize it even if they don’t want to. 

The second point is that—I suspect from the tone of your voice 
when you talked about the horrors of plaintiffs antitrust practice— 
if I made that sound like a horror story, I did not intend it. I knew 
what I got into when I got into plaintiffs work. I accept those as 
part of the trade. 

My point was not to characterize them as horrors, but there are 
safeguards to defendants built into the system under present law 
and present rules. And it was for that reason that I was discussing 
those particular procedures. 

Mr. McCtory. Well, I suppose I took special note of that because 
the defendants’ lawyers have always delineated the horror story of 
the way the plaintiffs’ lawyers drag out litigation and drag them 
through all of the rules of civil procedures and all the mechanics of 
delaying the thing and harassing, as they call it. This is the first 
time I had heard the attorney for the plaintiffs explain how really 
difficult it was to ultimately get one of those great big treble 
damage judgments. 

Mr. CoHEN. Let me give you the ultimate. I have lost so many 
antitrust suits after 10 or 12 years that I kind of react very strong- 
ly. But there are two reasons why what you have been told is abso- 
lutely backward, and there is no question about it from an econom- 
ic point of view that the average plaintiff's lawyer does not get 
paid unless he wins. The idea is to win as quickly as possible so you 
can get paid. , 

Most of the defendants’ firms are on an hourly basis for each of 
the lawyers they have assigned. All you have to do is go to a depo- 
sition where you see one plaintiff's lawyer and his assistant sitting 
there and maybe 10 or 12 defense lawyers to know how this system 
in fact benefits the defendants. 

Now I am not saying that defense lawyers deliberately drag out 
cases. I am simply saying that if a case is dragged out, a defense 
firm is going to get paid for the extra time, where the plaintiff's 
lawyer does not. It is a matter dear to my heart, as my wife and 
children will be my witnesses. 

Mr. McCrory. Let me state in defense of this committee that 
what we are anxious to receive is balanced testimony describing 
the advantages and problems of both sides of the litigation. 
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Mr. Epwarps. Mr. Butler. 

Mr. Butter. Thank you, Mr. Chairman. I, too, appreciate the tes- 
timony and the presentation that we are receiving from the panel. 
I admire your restraint, Mr. Cohen. It is difficult for us to watch a 
grown man cry. I feel that you have held up very well in your pres- 
entation. 

Mr. Kelly, just for a moment on claims reduction, in essence, the 
defendant’s market share is subtracted from the total claim. 

Mr. KEL Ly. That is correct. 

Mr. ButLEr. How good is the science of calculating the market 
share? Is that something you can arrive at easily? We had an earli- 
er witness that indicated that there are a number of approaches to 
that, amount of sales, production. Is this a problem, or would this 
be a problem if claim reduction were the universal rule? 

Mr. Kettiy. A problem, but not a major problem, Congressman 
Butler. Mr. Cohen has referred to sharing agreements. Sometimes 
sharing agreements are possible, and sharing agreements call for 
precisely that delineation of market shares, basically based on 
sales. They will be based on the determination of the markets that 
the courts think are there, both the product and the geographic 
market. Let us assume it is shipping containers and it is United 
States, and then you look at the trade association numbers and get 
either shipments or sales and work it from there. 

There are problems and it is not as simple as that. It wouldn’t be 
as simple as that in some of the cases. But the courts have dealt 
with those problems, I think, quite easily in the past, and could in 
the future. 

Mr. BuTLER. What impact would universal claims reduction as a 
principle of the law have on the settlements, in your view? 

Mr. Ke.ty. I don’t think it would have an impact on the number 
of settlements greatly because, where we have had sharing agree- 
ments, there have been the extensive settlements in those cases 
right now, and sharing agreements are akin to this. I think that it 
is true that the extreme coercion of being responsible for billions of 
dollars of sales would not be present and, therefore, one could go to 
court freer in that situation of that unfair burden. That might 
cause more people who, let us say, are on the periphery of the con- 
duct to want to go to trial. That could happen, that would be good. 
That, to me, would be a laudible result of the legislation. 

But in the main, we have sharing agreements in various cases, 
and there have been settlements in those cases. I think it is a 
straw man. I don’t see that there is any great problem in connec- 
tion with doing it. 

Mr. But er. I am not very sophisticated in this area of the law, 
but my perception of what goes on is that a good deal of the resolu- 
tion by agreement between plaintiff and defendant takes place in 
antitrust litigation in the midst of a long litigation. But it seems to 
me that the calculation of market share is something that would 
take place at the end of the litigation. 

Now how does the plaintiff know whether he has got a good deal 
or not when he gets an interim offer of settlement? 

Mr. Ketty. If there has been class certification, Congressman 
Butler, then he knows the product market and he knows the geo- 
graphic market. He looks at that geographic market and product 
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market and he has access to the trade association statistics and 
access to the statistics of the various defendants, and he can devel- 
op his own view on market shares. 

The defendant might disagree with that market share calcula- 
tion. But those numbers are there and they can be thrashed out. 

Mr. Butter. Well, I think that answers my question. Like I say, I 
have had limited experience in that area, so I will have to take 
your word for it, and I am prepared to do that. 

Mr. Wilson, somewhere in your prepared statement, you suggest- 
ed that in newly deregulated industries, single damages might 
apply while they rid themselves of such institutions as rate bu- 
reaus, which might prove to be sources of antitrust liability. 

My question is this: Is this a real problem in the real world in 
airlines and trucking? Have not the institutions protected by regu- 
lation been dismantled rather promptly and completely? Is there 
any antitrust litigation which has actually arisen by reason of 
these residual anticompetitive practices? 

Mr. Wison. I think that is true, Congressman, in the airline in- 
dustry perhaps more than it is true in the trucking industries. The 
airline industry has certain capabilities—namely, to devote its capi- 
tal plant where it will and when it will and with the frequency 
that it will. Certainly the railroads do not have that kind of flexi- 
bility. You can’t pick up the track and lay it down somewhere else. 

The problem, really, in the railroad industry has been that in 
virtually no area has deregulation been complete. In no area has it 
come about whole-hog, with the exception perhaps of piggy-back 
traffic which has been deregulated by order the Interstate Com- 
merce Commission pursuant to the exemption authority in the 
Staggers Act. There is presently a petition pending before the ICC 
filed by Conrail to deregulate boxcar traffic. If you get that kind of 
a thing, yes, you can go out boldly into the world and say that 
there is no more regulation, and now I am governed totally by the 
antitrust laws. Some people think that is wonderful, and some 
poe think it is not so wonderful. I happen to think it is a good 
thing. 

In other areas, we have the problem. There is a statute that says 
where we are regulated, we have to maintain joint rates. If Conrail 
goes from Philadelphia to Cleveland and, let us say, the Chessie 
goes from Philadelphia to Cleveland, which they do, we can’t talk 
to each other about our single-line rates. But on the other hand, if 
our railroads join at Pittsburgh, we must maintain joint rates with 
the Chessie between Philadelphia and Cleveland via Pittsburgh. So 
we have to talk to them about the joint rate, but we can’t talk to 
them about single-line rates. 

If there is some other railroad, some other combination that goes 
from Philadelphia to Cleveland, let us say, a Chessie-NW route, the 
statute says I can’t talk to them about their rate between Philadel- 
phia and Cleveland, I being Conrail. On the other hand, if it is a 
broad tariff change, we can. 

Now, that kind of thing just creates a monstrous counseling 
headache. It presented such a counseling headache for us that we 
just withdrew totally out of the rate bureau. We are the only rail- 
road that has resigned totally from the rate bureaus, and we did it 
because of conservative antitrust advice. 
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There are certain things that we still arguably could do which 
would be protected by antitrust immunity from with the treble 
damage sanction. But I am not willing to take that chance. These 
would generally be procompetitive things, I think. 

Mr. Butter. Thank you. I appreciate that answer. 

Mr. Wilson, I have one more question, though. You would re- 
strict the treble damage remedy to cases which follow a successful 
Government prosecution. Of course, it makes it that much harsher 
upon the defendants already found liable for the sizable damages, 
fines, and jail terms. Those who got away, those who were not pros- 
ecuted by the Government, would be liable for no more than actual 
damages. 

Is this fair? Is it really fair? 

Mr. Witson. I think, in general, Congressman Butler, the history 
in the Antitrust Division is that everyone who is indictable gets in- 
dicted with one possible exception. That exception comes about 
where someone comes in and lays at the doorstep of the Depart- 
ment of Justice a criminal price-fixing conspiracy in which they 
may have participated, about which the Department did not know, 
and when that person’s assistance substantially and materially 
brings about the prosecution of that conspiracy. The Department 
has a stated policy that sometimes it does not indict that kind of 
person. 

That policy, I think it is safe to say, has been an absolute failure. 

Mr. Butter. It has been a failure in what way? 

Mr. Witson. It has not brought forth many people who are will- 
ing to take the chance on the subsequent treble damage actions. 

Mr. Butter. If we adopted your proposal, that born-again price 
fixer would be relieved of treble damages. 

Mr. Witson. That is right. I think that if one really wants to en- 
courage people to come forward and get religion, as the Congress- 
man put it, one way to do that is to provide for single damages in 
the case of people who have materially and substantially aided in a 
Government prosecution. 

I don’t know how one would determine that. Two things that 
occur to me—you could let the Attorney General certify it, or you 
could let the court certify it. 

Mr. Butter. Turn it around from the point of view of the plain- 
tiff, the plaintiff in an action in which the Department of Justice 
has done all of this hard work would get the treble damage free 
ride, and yet those cases in which the Department of Justice has 
not prosecuted or not been successful, those plaintiffs would have 
to work that much harder and only get the single damage recovery. 

Is that fair and what is that impact on private enforcement of 
the antitrust laws? 

Mr. Wixson. I think that the major impact of that kind of a dis- 
tinction is in the area of deterrence. The kind of cases that I am 
trying to identify by that test are the hardcore criminal price- 
fixing activity. he. ! 

The Department’s standards on criminal prosecution have been 
set forth, I think, in a couple of statements: One by former Assist- 
ant Attorney General Shenefield, and one by his deputy, Richard 
Favretto. I would be happy to supply the committee with copies of 
those statements in which the Department has set out when it 
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brings a criminal case and what its standards are for bringing 
cases. I am trying in my proposal to maintain the deterrence of 
treble damage sanctions where you have really hardcore price 
fixing. : 

Mr Kelly alluded to the problems of conscious parallelism, and 
so forth, sometimes being equated with price fixing as horizontal 
arrangements. I have some of that difficulty myself. Hardcore, 
hotel-room-type price fixing just isn’t the same as the kind of con- 
duct that was at issue in Broadcast Music v. CBS or even in Al- 
brecht v. Herald Company. 

So I am trying to identify by a rather simple test what are the 
kinds of hardcore price fixing where we want to maintain that de- 
terrence. And I think the cases in which the Department has pro- 
ceeded criminally are those cases. 

On the other hand, in other cases, we don’t tell private plaintiffs 
that they cannot be made whole. The single damage remedy, plus 
attorneys’ fees, would be preserved. There are some other things 
that could be added to that mix. Congressman McClory suggested 
we ought to give it to the taxpayers. If you went to single damages, 
yes, then I think you could provide a discretionary larger penalty 
in Government actions as a further deterrent. What one wants to 
do, I think, is to distinguish between the hardcore cases and cases | 
governed by the rule of reason in which, depending on what side of 
the line they fall, conduct may be legal or illegal and where I think 
you are deterring some procompetitive conduct. 

Mr. BuTLER. Yes, sir. 

Mr. Sims. Congressman, I would just make one point on that. I 
think here is where we would be well served by focusing on Mr. 
Cohen’s test of fairness to the consumer. We should be talking 
about, and I assume the committee is talking about, what kinds of 
rules will maximize consumers’ interest—not plaintiffs’ interests or — 
defendants’ interest, but consumers’ interests. To the extent we are 
concerned about plaintiffs and defendants, we are concerned be- 
cause what happens to them affects the person that the antitrust 
laws are trying to protect, the consumer. | 

There is no particular virtue, I would think, in being “fair” to 
plaintiffs who bring private treble damage actions that are not in 
the public interest, and there are one heck of a lot of such folks. 

Mr. Butter. I can accept what you are endeavoring to do, to find 
an index for treble damages versus single damages. I want to stop | 
right here to thank the whole panel for not—you mentioned John — 
Shenefield—for not using the word he coined here, the word “de- 
treblizing.” I am grateful that you didn’t try to do that today. 

Is there really a precedent for making civil liability dependent in 
this degree upon the Attorney General’s discretion? I know the 
guidelines are there, and I know that every Attorney General 
agrees with his predecessor or successor and there is uniformity of 
application always in the Attorney General’s office. So I am sure 
that we have ironclad guidelines here, but there is still a discre- 
tionary element. 

I want to ask you, is it not without precedent to do this? 

_ Mr. Sims. Well, if that question is directed to me, I am not sure 
its really a relevant question. In fact, there are very few statutes in 
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this country, Federal or State, except antitrust statutes, that call 
for mandatory multiple damages. 

I did a quick look when I was participating in this program last 
summer in New Orleans and tried to find some State statutes that 
called for automatic multiple damages, I could only find a very few, 
one in Michigan and, I believe, one in Illinois dealing with racial 
discrimination. Then I found one in Vermont dealing with theft of 
a Christmas tree, for which you get quintuple damages automati- 
cally. But such statutes were a rare breed indeed. There are very 
few precedents outside the antitrust area for automatic multiple 
damages. 

I think the reason for that is that automatic multiple damages, 
like any other automatic factor, is inherently nonselective and in- 
herently nondiscriminatory. The fact of the matter is that we are 
dealing with complex situations with which you ought be quite se- 
lective and you ought to be quite discriminating. 

Bruce Wilson’s idea has one great virtue: It is simple, it is easy, 
it draws the line in a way that the only argument will be over 
whether the Attorney General did the right thing or not in decid- 
ing whether to bring a criminal case; not whether this is the kind 
of case that gets treble damage treatment. 

There are, and I tried to list some of them in my prepared state- 
ment, any number of other possibilities that would accomplish, 
hopefully, roughly the same result. You could have multiple dam- 
ages only for covert conduct, assuming you could properly define 
“covert.” You could have multiple damages only for cartel conduct, 
assuming you could properly define “cartel.” 

You could put single damages with automatic interest from the 
date of violation. One of the ideas that Assistant Attorney General 
Baxter advanced in New Orleans was to provide discretionary dam- 
ages, depending on a judge’s or jury’s finding of some kind of will- 
fulness or intentional violation or the like. Any discipline that cre- 
ates a rule of reason as its guiding legal principal has plenty of 
room for creative thought in it, and I dare say there are other pos- 
sibilities. 

The point is—and I think this is the important point—there are 
1,500 to 2,000 antitrust damage cases filed each year. A substantial 
portion of those cases—you will get a lot of disagreement on how 
many but a substantial portion of them—and I believe the major- 
ity, do not serve any public interest whatsoever, and in fact deter 
socially desirable conduct. If that is true, then we ought to be look- 
ing real hard at how we can fix the antitrust laws so that doesn’t 
happen, or at least we minimize its effects. 

Mr. Butter. I thank you. 

Mr. Wilson, did you want to comment on the precedent? 

Mr. Witson. I just have one brief comment. If we are talking 
about a situation in which prior successful criminal prosecution by 
the Department of Justice were some sort of precondition to a pri- 
vate suit, I could see where the Congressman would have difficulty. 
I think, in the EEOC area, there are some areas which require a 
previous government finding before one can bring a private suit. I 
am not certain of that, but I think there are. But here we are not 
saying that the prosecution by the Attorney General is a precondi- 
tion of the plaintiffs being able to sue. They can still sue. They can 
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get compensatory damages, they can be made whole, they can get 
attorneys’ fees. But what we are trying to do is identify that class 
of cases where the index of evil is sufficiently high, that we really 
want to deter that kind of conduct with the possibility of treble 
damages. I think a fairly simple test of whether there has been a 
successful criminal prosecution is the best and most easily adminis- 
trable index of that kind that I can think of. 

Mr. Couen. I would just like to say the line between simple and 
simplistic is a very narrow one, but, nevertheless, I think impor- 
tant. I think that is a simplistic approach. 

Mr. Butter. I recognize the distinction that you are drawing 
also. The only thing that concerns me is that index might be how 
well you know the Attorney General. That is the aspect of it that 
concerns, although I appreciate that. 

Mr. Sims, if I can sneak in one more question: If we change the 
rules. on treble damages—and others have suggested this—would 
not it result in a general migration of private treble damage ac- 
tions into the State courts and not the Federal courts? 

Mr. Sims. It is certainly a serious possibility and a matter of 
some concern. I would think that, were the Congress to seriously 
consider a change in the treble damage penalty, some thought 
would have to be given as to what, if any, action the Congress 
would want to take to limit the possibility of the problem simply 
migrating down to the State level. 

In fact, if you look at private actions today, you see a fair migra- 
tion already into State courts. The broad trend, if you can call it a 
trend, in Federal court actions has been to restrict recoveries on 
the treble damage side ever so slightly with more focus on the eco- 
nomics of the problem and a little less emphasis than had been 
true in prior decades on noneconomic concerns. The result has 
been a selection by plaintiffs, in many cases, of State court alterna- 
tives where they thought they had a better chance of not running 
into that particular problem. 

I dare say that if you change the treble damage remedy in the 
way that Bruce or I have suggested, you would exacerbate that 
problem quite dramatically and, therefore, I think the Congress 
would have to think about whether it was appropriate to just 
simply leave that hole there, whether they ought to try to do some- 
thing to stop it up. ' 

Mr. Butter. Did anyone else on the panel want to respond to 
that or comment on that? 

Mr. Chairman, I yield back. Thank you, gentlemen. 

Chairman Ropino. Thank you very much. 

I have several questions before the panel is excused. I would like, 
first of all, to make reference to the statement made by Mr. Wilson 
concerning treble damages. I guess Mr. Sims takes the same view. 
It is intriguing to me. I would like a little amplification because it 
seems to me that both of you suggest that the treble damage 
remedy really deters socially useful conduct because of certain am- 
biguities in the law. In effect, you suggest there is a failure to do 
that which might be more efficient and, as a result, the public suf- 
fers ultimately. How does this situation occur? How does it occur 
that companies, recognizing the antitrust laws, do not engage in 
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joint conduct, and therefore, something occurs which is prejudicial 
to the public? Will you give me an example? 

Mr. Wison. By and large, Mr. Chairman, I don’t think we are 
talking in the area of conduct where companies get together and 
agree that they are going to do something or other. There are some 
joint ventures, for example, which might be undertaken to manu- 
facture a product or do some research which are foregone because 
of the dangers of associating with one’s competitors. 

I think the vast greater number of cases in which efficiency is 
deterred arises in the area which Mr. Sims alluded to in his testi- 
mony of when does tough competitive behavior become predatory 
pricing. When we are talking about predatory pricing, we are gen- 
erally talking about a price which is somehow too low, and too low 
for some reason. As long as that kind of conduct can give rise to 
civil treble damage actions, one is going to hesitate before one 
takes that last step of going down to the lowest permissible level. 
You are always going to maintain a little margin of safety there. It 
seems to me that that is a very clear example of how the consumer 
welfare is indeed injured by the existence of the treble damage 
remedy. 

Perhaps Joe has some more examples of that order. 

_ Mr. Sms. In my statement on page 7, I quote Bob Bork. I re- 
strained myself so that I only had one Bork quote. If I could just 
read this short one: 

Just as protected speech lies next to that which may be outlawed, so does vigorous 


price competition adjoin that which goes too far and is predatory. It is not socially 
desirable that conduct in either of the two adjacent areas be deterred. 


It seems to me that that is the principle we are talking about. 

We are not really talking here about many instances of collusive 
or potentially collusive behavior. We are talking, in the most part, 
about independent conduct in terms of organizing your distribution 
system, in terms of establishing a particular method of pricing, in 
terms of dealing with your customers and suppliers, which you be- 
lieve will be more efficient and which, if you exist in a competitive 
market, efficiencies will be passed on in the form of lower prices. 

I think that we could probably supply you with reams of materi- 
al from economists and others delineating particular adverse effi- 
ciency effects of the current system in detail. As long as you are 
faced with getting your right arm cut off when you step over the 
line, you are going to make darn sure that you are far enough 
away from the line that you don’t run the risk of stepping over it 
accidentally. A lot of people, a lot of well counseled people, in fact 
take that extra step away frorn the line, and it is the distance be- 
tween where they could and should be in a competitive market, fo- 
cused on efficiency, and where they are now, because of the fear of 
losing their right arm, that we are talking about when we talk 
about the cost to society from this particular system. 

Mr. Couen. Mr. Chairman, may I make a comment on that? 

Chairman Roprno. Sure. 

Mr. CoueEn. I think so much of this is nonsense—I don’t mean it 
in a derogatory way—but if there are reams of material, not from 
economists, but in the case law, that would make the point of Mr. 
Sims and Mr. Baker, I think it would be useful to have it on the 
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record, because predatory pricing behavior and that kind of pricing 
is not a violation in and of itself. 

It arises in two contexts: No. 1 is section 2 of the Sherman Act, 
which does not rely in combination or conspiracy. It is basically a 
single company violation which relates to attempts to monopolize, 
based primarily on monopolization. That is one of the factors which 
you may utilize in showing a violation of section 2. 

But there are many others, including size, the market involved, 
the number of firms that are involved in that market. And because 
of recent case law, you also have to show intent or motive in sec- 
tion 2 cases. It is a well known to any lawyer that a section 2 case 
is very, very difficult to win. But predatory pricing is only one 
factor that is considered. i 

The other area you might get into is Robinson-Patman. But be- 
cause of recent Supreme Court decisions in the Robinson-Patman 
area as to proof of damages—I mean those cases are almost vacant 
now. You don’t find—at least with the average plaintiffs lawyer— 
bringing any more Robinson-Patman cases, unless it is one big cor- 
poration against another. 

So if there are reams of cases indicating that vigorous pricing is 
a violation of the law, I think it would be useful to have them. 

The other area he mentioned was the distribution area. As every- 
one knows now, it is almost impossible to win a distribution case or 
a dealer cutoff case. This committee knows it. The automobile man- 
ufacturers had to come before this committee for separate legisla- 
tion and relief because antitrust law was not adequate. The gaso- 
line dealers, the big franchise groups, had to get their PMPA 
which this committee had hearings on because the antitrust laws 
were not useful to them. So that, in the average distribution case, 
the courts themselves pretty much will let a distributor do what he 
wants to do. 


I think it would be very useful to have actual examples of where © 


a company was stopped from pricing in a vigorous way because of a 
fear of the antitrust laws. I don’t think that can be discussed in a 
seid it has to be discussed in the context of the law that is in- 
volved. 

Mr. Sims. I guess just a little postscript on that, I don’t know 
many average plaintiff's lawyers, or at least I don’t know how to 
identify the average ones from the different from average. But 
there are an awful lot of plaintiff's lawyers out there who appar- 
ently haven’t gotten the word that Mr. Cohen has because they 
keep bringing cases based on those theories. 

Once those cases get into court, it is real tough to get those cases 
out of court until you have spent of a lot of money on discovery. 
Even then, you have to be fortunate to get him out on summary 
judgment. 

Chairman Ropino. Mr. Sims, I know you have to leave at 3:30. If 
you want to be excused, you may go. 

Mr. Sims. Thank you. I appreciate that. 

Chairman Ropino. Thank you. 

Let me ask a question that is of interest to me. Is there any case 
that you can cite where any firm went bankrupt as a direct conse- 
quence of having to pay an antitrust settlement? 

Mr. ConHEen. My answer to that is no. 
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Chairman Ropno. Mr. Kelly. 

Mr. KE ty. I don’t know of any that have gone bankrupt. I know 
that, as a result of the transfer in the shipping container settle- 
ments of $400 million, a lot of very well developed plans that could 
otherwise have materialized in connection with that industry 
didn’t go through. I don’t think anybody went bankrupt there. 

I guess, according to what I have read, one of the very small 
companies, Green Bay, had to sell one plant. But I don’t think any- 
body actually went into bankruptcy, Mr. Chairman. 

Shmmap Ropino. Mr. Wilson, do you have anything to offer 
there’ 

Mr. KEtLy. But I hope that is not the test. 

Chairman Roprno. I am interested in knowing, anyhow. 

Mr. Witson. I can’t think of any in which the bankruptcy was 
directly attributable to the treble damage action, Mr. Chairman. 
There were, I think, substantial fears back in some of the electrical 
equipment cases that some of the smaller manufacturers were get- 
ting dangerously near the line. 

Chairman Rop1no. Mr. Wilson, what would you suggest as a sub- 
stitute for treble damages—because that seems to be the direction 
you are going in? 

Mr. Witson. I am sorry, Mr. Chairman? 

Chairman Rop1no. What would you substitute for treble damages 
if treble damages may not be as effective as they should be? 

Mr. Witson. I wouldn’t do away with the treble damage remedy 
altogether. I would retain it in those cases where you have a hard- 
core antitrust violation. 

My test for defining that is where the government has first suc- 
cessfully prosecuted that conduct on a criminal basis. Certainly 
there are other ways to do it. Some of them are mentioned in Mr. 
Sims’ testimony. Whether one would want to submit whether con- 
duct is willful and intentional to a jury or a judge, I think is cer- 
tainly less certain, but certainly an administrable test. 

In the areas in which one would have eliminated treble damages 
and gone to a single damage remedy—I emphasize that we are not 
making that conduct legal. We are putting it on the same basis 
with conduct for which other people sue, and often quite successful- 
ly, for single compensatory damages every day. We put it on the 
same basis as fraud. We put it on the same basis as securities viola- 
tions. We are not making that conduct legal. 

Chairman Ropino. Do you think it is possible to define the differ- 
ences so that this Committee could write specific legislation, or 
would trebling be something for the courts to decide? 

Mr. Witson. If I were to write a general test, rather than the one 
which I suggested in my testimony, I think I would write one 
which was based, number one, on willful and intentional collusive 
behavior, willful and intentional cartel behavior. That would be the 
trigger for treble damages. 

Chairman Roprno. Mr. Cohen, I know your reaction to that. 

Mr. CoHEN. I can give you another idea, your Honor, if you 
would like. Your Honor—I can’t get away from that—Mr. Chair- 
man, if you would like. 

Chairman Roprno. We are not always addressed that way. 
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Mr. CouEen. When I say “your Honor,” and I use that in court, I 
don’t always use it in—it is like calling Mr. President “Mr. Presi- 
dent.” You are honoring the position, not necessarily the man. 
When I use “Mr. Chairman” here, I use it with a great deal of re- 
spect. 

Chairman Roprino. Thank you. 

Mr. CoHEN. One way, I suppose—if someone felt that treble dam- 
ages had to go—and, of course, you know my position on that—a 
good example is to simply require that the money be paid when 
you get it, in terms of present-day dollars. 

For instance, we have a case where the defendants have been 
able to keep me going for over 10 years through extensive discov- 
ery and the rest of it. When I go to court to prove damages, say, for 
$16 million, if you were to apply inflationary factors to it, those 
damages would be worth $78 million, about 6 times what they were 
at the time. In other words, when in an antitrust case you get 
there 8 or 9 years later, you are getting paid in terms of 1964 dol- 
lars, when actually, a 1964 dollar is worth about 20 cents compared 
to today—or give interest from the date the violation began. That 
would be back in 1965. Just like in those IRA plans, you would be 
billionaires by now. 

If you have got to do away with treble damages, then you ought 
to start giving a plaintiff full compensation in terms of present dol- 
lars, and taking into account the.interest he has lost because he 
didn’t have that money available to him at the time that the viola- 
tion actually occurred. 

I suspect that after the defendant’s bar had examined those pos- 
sibilities, just simply to make the plaintiff whole, that they would 
be very happy to stay with their treble damages because it is going 
to come to a lot more than treble damages. 

Chairman Ropino. Mr. Wilson, let me ask this hypothetically: If 
the automatic trebling of damages were removed in certain in- 
stances, what would your reaction be to a system that provided the 
plaintiff within total compensation for its loss, including interest 
from the day of violation? 

Mr. Witson. That is, of course, the same proposal that Mr. Cohen 
just made. I would have no objection to a system which simply was 
designed to make the plaintiff indeed whole in terms of today’s dol- 
lars. I don’t think one can rationally object to that kind of a 
system. 

In other words, it would be interest from the time of the over- 
charge on the overcharge. I can’t see that that presents any terri- 
ble conceptual problems. It may present a few problems of adminis- 
tration, but I think that one can calculate that and handle that on 
an actuarial basis. Mathematicians can do that; I can’t. 

Chairman Roptno. Mr. Kelly, do you have any ideas on that? 

Mr. KE ty. Yes. I don’t think it is a good idea. 

We are penalizing someone that wants to assert their rights in 
court. If I am in doubt as to whether the conduct was correct or 
not, I would like to see it determined by a court and, under our 
system today, I can do that. But here you would impose a penalty 
on me if I decided to wait that out, and we know that might take 
several years, particularly with the appeal process. 
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Mr. Witson. If I could suggest a variation on that, it might alle- 
viate some of the delay if plaintiffs were penalized in terms of in- 
terest denied for unnecessary delay, and defendants penalized in 
terms of interest granted for unnecessary delay. 

Chairman Ropino. Mr. Cohen, would there be a harmful impact 
on our antitrust laws if we were to establish a system based on 
fairness so that those who were the wrong-doers share equally in 
the blame and the damages are distributed accordingly? 

Mr. CouHEN. I think it would be highly unfair and dangerous to 
the system because of the nature, for instance—take a section 1 
violation, which is a combination or conspiracy. It could not exist 
unless each member participates. Suppose you have a large compa- 
ny with 4 percent of the market. The other companies could not 
make their prices stick, their artificial prices stick, unless a large 
company with a small market share went along with that conspir- 
acy. So, in fact, the fact that a person has a small market share is 
not really the measure of the damage. The damage is that a person 
with a small market share, by staying in the conspiracy or the 
combination, makes it effective. Without him, it wouldn’t be effec- 
tive. And because he has participated in that effectiveness, he 
ought to be liable for the damages that result. 

It is like the criminal law. You’ve got eight people that partici- 
pate in a bank robbery; one sitting in a car, one is inside, one is a 
lookout, one planted, one standing up on the roof with a shotgun. 
Should liability be different for each one? Instead of 20 years, we 
give one 2 years, one 3 years, let them divide the sentence between 
all eight of them. It doesn’t make any sense to me. 

I guess that is a real problem. It is just like any other crime. Be- 
cause a lot of people participate doesn’t mean that you should 
divide the penalty up among all those who have participated. They 
are equally as guilty in the eye of the law. 

Chairman Ropino. The question, I think, really comes to this: In 
considering legislative changes, would one system have a greater 
deterrent effect than the other, or would there be no change? 

Mr. CoueEn. I think the thing that would have the least deterrent 
effect is the carve-out, namely, if you take out a—a person can only 
be responsible for his market share. Anyone that has a small 
market share—if you use the expression I learned at my moth- 
er’s—would be a damn fool not to engage in price fixing. What dif- 
ference does it make? All he is going to be responsible for is 2 or 3 
percent of the market if he gets caught. So there is no deterrent. 

There would be a deterrent to a company that had 60 or 70 or 80 
percent. But it doesn’t make any difference to him because, if he 
has got 60 or 80 percent, whether you carve out or whether you 
don’t carve out, he is still responsible for a large share of it. 

Chairman Ropino. You don’t think that the concern with crimi- 
nal prosecution has any effect on that? 

Mr. CoHEN. No. I guess my problem, Mr. Chairman, is criminal 
prosecution—I think the point was well made by Mr. Butler—is 
such a function of discretion, who gets prosecuted, who doesn’t get 
prosecuted, how much do you prosecute him. Then it depends en- 
tirely on the judge. In white collar crime, 95 percent of your judges 
will not, in 1,000 years, send to prison the same type of people that 
are—elders in the church, serve on fund-raising committees in the 
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community, the people we hold up as paragons of virtue to our 
children. ; 

Chairman Roprno. But do you think the wrong-doer knows in ad- 
vance that that is the way he is going to be dealt. with? ; 

Mr. CoHEN. The average corporation now, since the electrical 
cases, the top people tend to shield themselves from direct criminal 
liability. There are a lot of techniques which I don’t need to go into 
now which we have seen in the Folding Carton and the Corrugated 
cases. 

So, you are talking about basically, in most cases, the corporation 
is going to be found guilty. Now what do you do with a corpora- 
tion? Do you throw them into prison or jail? Do you fine them 
$100,000, $500,000, $1 million, in terms of a price conspiracy from 
which the overcharges alone might have been worth $20 million or 
$30 million or $40 million? 

I just don’t think the criminal law is a deterrent in the antitrust 
field to any great degree unless you are dealing with judges who 
are willing to send people to prison. I admit that after the electri- 
cal conspiracy cases, there was a scare that went through the in- 
dustry, and there was a real letup in antitrust violations. That 
means you can’t blame the corporation, you are blaming a real live 
human being. 

But I just think, generally speaking, that, because of good advice 
from lawyers like sitting to my left and to my right, top manage- 
ment is able to insulate themselves. They just let lower manage- 
ment know that, unless they meet certain objectives, by God, they 
are not going to have their job. So they are the ones upon whom 
the pressure is put. So that is why I think that the only real deter- 
rent to a corporation is having to pay out large amounts of money 
in a civil action. 

Chairman Roprno. So you wouldn’t support any effort if we were 
dealing with antitrust laws to consider increasing criminal penal- 
ties and making them stick? 

Mr. Cowen. I don’t really think it would do an awful lot of good 
unless you are going to put people in jail. 

General Electric, for instance, what did they take in last year, 
$30 or $40 billion? They didn’t have to pay any taxes on it, and I 
can appreciate that, I have a lot of sympathy for them. There is no 
reason the rest of us should pay 30 and 40 percent, and General 
Electric sold all of their little tax pockets to other companies, so 
they don’t have to pay any taxes on it. And they are found guilty, 
the corporation is. Fine them $8 million, $9 million, $10 million. 
That isn’t 1 percent of the money they saved in taxes. It makes no 
difference to them. That is what I am saying. 

The smaller corporation, it might, a very, very small corporation. 
But most very, very small corporations don’t get sued by plaintiffs 
it is not worth it, they don’t have the money. 

Chairman Ropino. Well, I am not going to keep you gentlemen 
any longer. 

Mr. Wixson. Mr. Chairman, could I just add one word? 

Chairman Roprno. Sure. 

Mr. Ke ty. If you will permit me to say so I think that those last 


CONEY are purely fanciful. They have nothing to do with reality 
at all. 
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Mr. Witson. Mr. Kelly has stated the point which I wish to 
make. I think the fear of jail, the fear of the criminal deterrent, is 
a very real fear in American corporations today. Indeed, in coun- 
seling, it is one of the things which is most effective as a deterrent 
to anyone even contemplating getting near that cliff that Mr. Sims 
was talking about earlier, and perhaps falling over and breaking 
his arm. It is a very real deterrent to the kind of willful, collusive 
behavior to which the antitrust laws assign the highest index of 
evil, about which we were talking earlier. 

On the other hand, there are a great number of problems where 
people come to me and say, this is what we want to do. I have to 
analyze those problems in terms of whether the consequences are 
going to be procompetitive or anticompetitive. Because this is going 
to be judged under the rule of reason, I have to balance those pro- 
competitive consequences against what perhaps may be alleged in 
some future case to be an anticompetitive effect. When I have to 
counsel that way, then I really have to back off considerably far, 
because that is going to be judged under the rule of reason. If I am 
wrong, that is treble damages, not simply making somebody whole. 

Mr. CoHEN. Maybe we can end on a word of agreement. I agree 
with both people here that, if you were to pass a law that provided 
compulsory—you know, like drunk drivers go to jail—compulsory 
jail sentences for antitrust violators, that would be a deterrent. We 
can all agree on that. 

Mr. BuTLer. How about the death penalty? That would be pretty 
good, too, wouldn’t it? 

Mr. CoHEn. There would be nobody left to collect from. 

Chairman Ropino. Maybe we can consider writing some contri- 
bution legislation with something that also suggests that we won’t 
in any way lessen our efforts to assure that criminal penalties are 
also substantial. 

Mr. CoHEN. I might just say, Chairman McClory—Congressman 
McClory mentioned a national commission to study the antitrust 
laws. 

Chairman Roprno. He would like to be. 

Mr. CouHeEn. I don’t want to appear to be taking any sides here. 

That Commission’s report is not a bad place to start to have 
hearings in terms of strengthening the antitrust laws, as opposed 
to hearings that, in my opinion, can lead to somewhat the opposite 
result. I had forgotten that he probably was on that Commission. 

Chairman Roprino. We both served on that Commission. 

Mr. CoHeEN. I really pulled two boners at one time. 

But that was an excellent report. 

Chairman Ropino. Thank you very much. 

I would also want to remind you that I believe that staff made 
available to you some of the proposals that we floated. We would 
like you to consider them and maybe send us your comments on 
them. In considering what is a very important subject, I think we 
just can’t dismiss that there is a serious problem here. While I 
have great respect of the antitrust laws and believe in deterrence, I 
think there is a great deal to the argument that has been made 
time and again for fairness and somehow distributing the burden. 
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So I would like you to consider these proposals, in any event, so 
that we have everything before us when this committee deliber- 
ates. 

Mr. Wison. We will be happy to comment on those, Mr. Chair- 
man. Thank you. 

Chairman Ropino. Thank you very much. And thank you for 
coming here. 

[Whereupon, at 3:49 p.m., the subcommittee was adjourned. ] 


ANTITRUST DAMAGE ALLOCATION 


WEDNESDAY, JUNE 9, 1982 


HOusE OF REPRESENTATIVES, 

SUBCOMMITTEE ON MONOPOLIES AND COMMERCIAL Law, 

COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to call at 10 a.m., in room 2141, 
Rayburn House Office Building, Hon. Jack Brooks presiding. 

Present: Representatives Brooks, Mazzoli, Hughes, Evans, 
McClory, Butler, and Railsback. 

Staff present: Warren S. Grimes, counsel; Jonathan W. Cuneo, 
assistant counsel; Franklin G. Polk, associate counsel; and Charles E. 
Kern II, associate counsel. 

Mr. Brooks. Today the Subcommittee on Monopolies and Com- 
mercial Law will be hearing testimony about a special aspect of the 
antitrust contribution and claims reduction proposals—the effect 
this legislation would have on the judicial processes in the adjudi- 
cation of private antitrust cases. 

Data supplied to the subcommittee by the Administrative Office 
of the U.S. Courts demonstrate the complexity and burden of anti- 
trust litigation. Private antitrust cases remain in the courts for ap- 
proximately twice as long as other cases; they account for a dispro- 
portionate share of the backlog in the courts; and they take longer 
to try than the average case. Five of the ten longest civil trials last 
year involved private antitrust issues. The Administrative Office 
reckons, based on a 1979 study, that private antitrust cases may be 
expected to consume over five times as much judicial time as the 
average case. According to the Administrative Office, “[P]rivate 
antitrust cases remain in the courts longer and if they do come to 
trial, consume more trial time than any other case type.” 

It is alleged that the current contribution and claims reduction 
proposals may, if enacted, create new causes of action, raise new 
issues, allow new parties to be brought into the litigation, and pos- 
sibly discourage settlements. Some opponents of the legislation be- 
lieve that there would be a geometric increase in the complexity of 
private antitrust litigation with severe adverse consequences for 
the judiciary, and, they say, for plaintiffs and antitrust enforce- 
ment. 

Proponents of the legislation, which I personally am one, believe 
that it would make sharing agreements more common, that there 
would not be a flood of new claims and litigation, and that any in- 
crease in complexity would be manageable. Proponents contend 
this legislation would cure an inequitable situation and promote 
justice. This legislation would not subject an individual with a 
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minute portion of the market to the potential risk of assuming re- 
sponsibility for up to 300 percent of the damages. we 

It is difficult to choose between the differing scenarios on litiga- 
tion burdens and to make a prediction of the likely consequences of 
the legislation. A major reason the subcommittee has been study- 
ing alternatives is to determine if any existing unfairness may be 
significantly reduced through less burdensome means. 

As responsible legislators we must attempt to gage the effects of 
this legislation on the judiciary and private antitrust enforcement. 
Chairman Rodino has requested the official views of the Judicial 
Conference of the United States on the effect of the pending contri- 
bution and claims reduction proposals on the judiciary. Because he 
believes that a full and expeditious consideration of these bills is 
important, he requested, in the interim, that the Administrative 
Office of the U.S. Courts furnish judicial witnesses to express their 
own views. 

I might observe, it will be interesting if we call in Federal judges 
and the U.S. courts to give us information on every piece of legisla- 
tion that we handle. It will be a new way in the world. 

We do have two judges here today who certainly can give us 
some insights into the rather difficult issues we are confronting in 
this instance. We are honored to have as witnesses, Judge William 
W. Schwarzer and Judge Hubert L. Will. Before welcoming you to 
the committee, I want to yield to the senior Republican, Mr. 
McClory, a distinguished member of this committee. 

Mr. McCtiory. Thank you, Mr. Chairman, I want to concur in 
your remarks and observe that we have heard from the plaintiff's 
and defendant’s lawyers in connection with contribution cases and 
law school professors and from the administration and they have 
all had many things to tell us about the impact of contribution and 
claims reduction on plaintiffs and on defendants, on settlements 
and the courts and the fairness and the delays that are involved 
and so on. 

Now the time has certainly arrived when we need to hear from 
the persons who have the actual on-the-ground experiences, the ul- 
timate experts, the members of the Federal Bench who will hear 
and who have heard the cases, and so that is our privilege this 
morning. 

I want to welcome both of you distinguished judges and especial- 
ly my long-time personal friend, Judge Hubert Will, the senior 
judge of the Northern District of Illinois. I look forward to your tes- 
timony this morning. I thank you, Mr. Chairman. 

Mr. Brooks. Thank you, Mr. McClory, and I would ask unani- 
mous consent to place in the record a letter I have requested from 
former U.S. district judge and Deputy Attorney General Charles B. 
Renfrew. Without objection, I would ask that that letter be insert- 
ed in the record. 

Gentlemen, we have 8 minutes to go over and record our vote on 
a very important and significant matter, that being the adoption of 
the Journal from yesterday. 

[The information follows:] 
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PititspuRY, MApison & Sutro, 
San Francisco, Calif., June 7, 1982. 


Re the Antitrust Equal Enforcement Act (H.R. 1242, H.R. 4072). 


MEMBERS OF THE SUBCOMMITTEE ON MONOoPOLIES AND COMMERCIAL Law, 
House of Representatives, Washington, D.C. 


GENTLEMEN: I am writing to respond directly to the concerns expressed by Judge 
Hubert Will in his letter of March 12, 1982, to Chairman Rodino. As you know, I 
have testified concerning those matters during Committee hearings in both the 
House and the Senate. 

At the outset, I should tell you that only with some trepidation do I take issue 
with Judge Will, because he is a valued friend and was also a judicial mentor. How- 
ever, based on my experience as an antitrust practitioner, as a United States Dis- 
trict Judge for eight years, and as Deputy Attorney General, I feel I must express 
my views even if they differ from those of Judge Will. I strongly support the princi- 
ples of this legislation. The rights of contribution and claim reduction (or carve-out) 
are urgently needed in order to prevent inequity. The absence of such rights has 
created an inherent unfairness which I believe is undermining the purpose of the 
antitrust laws., The confluence of the judicially created doctrine of joint and several 
liability, treble damages, the modern-day class action, parens patriae legislation, 
and the extensive use of the judicially created doctrine of fraudulent concealment 
has resulted in companies becoming exposed to damage claims in the hundreds of 
millions of dollars, irrespective of market share or culpability. Congress never con- 
templated that companies with a minor market share could be exposed to damage 
claims in excess of their net worth. But that is the case today. Justice, moreover, is 
poorly served. All too frequently, the less culpable companies with small market 
shares are coerced into disproportionate settlements and are effectively denied 
‘access to the courts because the alternative is to bet their company. Larger, more 
culpable companies are encouraged by current law to settle at a discount and shift 
their potential liability to competitors who attempt to defend themselves, thus using 
the goers laws to gain a competitive advantage. Deterrence is thereby under- 
mined. 

This legislation is a step in the right direction to correct the problem. It will 
assure that all companies pay their fair share of damages. It will permit the inno- 
cent to have access to our courts. It will assure that settlements are reasonably re- 
lated to market shares and culpability. No longer will a large culpable company be 
able to avoid its share of damages. 

Judge Will objects to this legislation because of possible: 

(1) increased complexity and management difficulties; 
(2) serious additional impediments to settlement; and 
(3) erosion of the deterrent force of the antitrust laws. 

Before responding to each of these concerns, I would like to address the implicit 
premise which underlies all of Judge Will’s concerns. This is his perspective that 
‘Price-fixing is not a crime of necessity or passion; it is a contemplative commercial 
crime done knowingly to enjoy supracompetitive prices and profits by avoiding the 
rigors of competition. It is a serious distortion of our free enterprise system.” Will 
letter, p. 5. As a preliminary observation, not all antitrust violations are crimes, and 
not all antitrust violations require intentional or volitional acts. Indeed, in the Cor- 
rugated Container Antitrust Litigation, MDL 310 (S. D. Texas), the single remaining 
defendant in the civil case was acquitted in the criminal trial! Similarly, claims par- 
allel to those made in the Plywood Antitrust Litigation, MDL 150 (E. D. La.), were 
found by the Ninth Circuit not to constitute a violation of the Federal Trade Com- 
mission Act, and a federal grand jury decided to bring no charges after investigating 
the plywood industry. was 

Judge Will’s statement is similar to those of other opponents of contribution and 
claim reduction. They argue that the judicial process should not be made available 
to assist a wrongdoer, particularly an intentional or willful wrongdoer. They urge 
that fairness has no place when one deals with an intentional tort which can also be 
a crime.! This argument shows a failure to appreciate American history and the 
hallmark of our jurisprudence. Due process, after all, is nothing more than funda- 
mental fairness, and fundamental fairness is offered to all charged with a crime, 
even those found guilty. Due process or fundamental fairness is the bedrock of our 
legal system. ; : ro tiene: 

The thrust of the law has been going steadily toward permitting contribution as a 
rule of fairness even in the case of an intentional wrong. Moreover, refusal to 


1 F.g., Statement of H. F. Easterbrook before Senate Committee on the Judiciary, Dec. 7, 1981. 
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permit contribution may allow a willful and intentional tortfeasor to escape without 
any liability whatsoever simply because the plaintiff has sued someone else. Most 
antitrust cases do not involve intentional behavior in the usual sense of the word, 
but most significantly, even in price-fixing cases there may not have been an inten- 
tional violation of the law. For example, following the 1969 case of United States v. 
Container Corp. of America, 393 U.S. 333 (1969), many companies still believed that 
under some circumstances it was lawful to verify their competitors prices to cus- 
tomers in order to avoid violations of the Robinson-Patman Act. Several federal 
courts of appeals agreed. See, e.g., Gray v. Shell Oil Co., 469 F. 2d 742 (9th Cir. 1972), 
cert. denied, 412 U.S. 948 (1973); Belliston v. Texaco, Inc., 455 F. 2d 175 (10th Cir.), 
cert. denied, 408 U.S. 928 (1972). However, in United States v. United States Gypsum 
Co., 438 U.S. 422, 458-459 (1978), the Supreme Court held such conduct to be in vio- 
lation of the antitrust laws. 

We should not hold the business community to a higher standard of knowledge of 
the law than we expect from our courts of appeal. Furthermore, the Supreme Court 
made it clear that intent was necessary only to establish a criminal violation of the 
antitrust laws. There could be a civil violation of the antitrust laws by showing anti- 
competitive effect; you need not also show anticompetitive purpose. 

Finally, intent is a very elusive concept when talking about the vicarious liability 
of a corporate employer for the acts of its employees. 

While I agree with Judge Will that the three concerns he raised need to be ad- 
dressed, I disagree with the conclusions he reached and believe that his concerns 
are met by the proposed legislation. 


MANAGEABILITY 


Judge Will predicts that the proposed legislation would complicate antitrust liti- 
gation and make it unmanageable for two reasons: (1) contribution claims would 
flood the courts and (2) claim reduction would require “monumental” amounts of 
trial time because every defendant’s damages would have to be proved. Neither con- 
cern is warranted by our experience with these principles. 

First, allowing contribution among named defendants and permitting them to 
seek contribution from third parties would not unduly complicate private antitrust 
litigation. In many cases, plaintiffs sue those companies upon whose sales they seek 
damages. Thus, allowing defendants to sue each other for contribution will not add 
any additional parties to the litigation. Even if additional third-party defendants are 
named, few manageability problems would arise because nearly all of the issues to 
be tried against the impleaded defendants would be the same as those which would 
have to be tried in any event against the originally named defendants. What must 
be borne in mind is that for plaintiffs to recover damages against defendants, they 
must prove a conspiracy, impact, and damages attributable to the sales of the var- 
ious companies. Furthermore, for plaintiffs to claim damages based upon the sales 
of unnamed co-conspirators, they must establish the same proof as to the unnamed 
co-conspirators. Thus, contribution does not increase the complexity of the proof 
that must be offered at trial for plaintiffs to recover. 

As a practical matter, moreover, it is highly unlikely that any defendant would 
seek to prove liability against an absent third party or any co-defendant before final 
judgment of liability in the case in chief. Instead, contribution rights would be pre- 
served by appropriate pleadings and litigated only following adjudication of plain- 
tiffs claims. This commonly occurs in securities actions, which have long had contri- 
bution claims. 

Nor would claim reduction add complexity. Judge Will’s concern with claim re- 
duction incorrectly assumes that settling parties whose sales were removed from a 
case under this legislation would be required to stay in the litigation to prove up the 
amount of any damages they caused. But, under present law, for plaintiffs to recov- 
er damages against litigating defendants based upon sales of settling defendants, 
they must prove such sales. What Judge Will ignores, however, is that the courts 
will be permitted to determine claim reduction in advance of trial, and the amount 
of such claim reduction will be pursuant to the flexible formula established by H.R. 
1242 and H.R. 4072, which permits the parties to agree on the amount of the reduc- 


* The Supreme Court stated: “Our analysis focuses solely on the elements of a criminal of- 
fense under the antitrust laws, and leaves unchanged the general rule that a civil violation can 
be established by proof of either an unlawful purpose or an anticompetitive effect. See United 
States v. Container Corp., 393 U.S. 338, 337 (1969); id., at 341 (MARSHALL, J., dissenting). Of 
course, consideration of intent may play an important role in divining the actual nature and 


effect of the alleged anticompetitive conduct. See Chi B [ 
USS. 231, 238 (1918).” 438 U.S. at 436 n. 13. i cemrese SI cae 
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tion. This should simplify rather than complicate litigation. Indeed, the availability 
of the flexible carve-out formula of these bills will simplify and expedite the settle- 
ment of many cases. For example, as the Chairman of Plaintiffs’ Steering Commit- 
tee in the Corrugated Container Antitrust Litigation wrote Chairman Rodino: “If 
anything, passage of this legislation . . . would facilitate settlement with Mead and 
allow the attorneys to wrap up case... ” 

oe lg from Stephen D. Susman to the Honorable Peter Rodino, at 7 (Dec. 17, 

Judge Will cites Folding Cartons Antitrust Litigation as an example of a case 
which would have been unduly complicated “if contribution and claim reduction 
were allowed.” The history of that case, however, demonstrates the opposite—that 
the rights provided in these bills would not only lend additional fairness, but also 
prove quite manageable. Indeed, the opt-out cases in Folding Cartons provide an ex- 
cellent “control group” that experimentally proves the manageability of cases liti- 
gated with a market-share-based claim reduction principle applied. I am informed 
that with respect to the opt-out actions, which Judge Will notes were settled with- 
out trial as was the class action, the defendants entered into a sharing agreement 
based upon market share.® This private equivalent of H.R. 1242 and H.R. 4072 did 
not lead to any management difficulties. The plaintiffs’ attorneys in the opt-out 
cases readily agreed to claim reduction as they settled with each defendant. The fact 
that Judge Will and Judge Robson were able to manage the numerous opt-out cases 
succeeds in proving the wisdom of allowing these rules of reasoned fairness. 

Moreover, no significant judicial manageability problems have arisen in Securities 
Act and Securities Exchange Act cases, Federal Employers’ Liability Act (FELA) 
cases, air collision cases, or in negligent and intentional tort cases, in all of which 
contribution has been recognized and applied. Nor do there seem to have been prob- 

-lems of undue complexity in cases arising under state laws permitting contribution. 

See Testa v. Winquist, 451 F.Supp. 388, 392 (D.R.I. 1978) (Rhode Island law); McLean 
v. Alexander, 449 F.Supp. 1251, 1266-1267 (D.Del. 1978), rev’d on other grounds, 599 
F.2d 1190 (8rd Cir. 1979) (Delaware law). For many years, contribution has enhanced 
the fairness of securities fraud cases, without creating unmanageable complexity. As 
the Eighth Circuit noted: ‘no unmanageable administrative problems ... have 
been caused by allowing contribution in securities cases.” 4 Since no unmanageable 
administrative problems have arisen in securities cases which are often as complex 
as antitrust cases, none can reasonably be anticipated in the antitrust field. 

The judiciary has ample tools available to manage contribution and claim reduc- 
tion issues in antitrust cases, including both pending and future cases. Under Rules 
14,° 16,® 217 and 428 of the Federal Rules of Civil Procedure, trial courts have wide 
discretion to deny impleader, sever issues and parties, and order separate trials. 
Trial courts also have discretion to permit adjudication of contribution cross-claims 
or third-party complaints in one action to avoid separate proceedings. However, if a 
court feels an individual case may become too complicated, it can order separate 
trials on contribution and claim reduction issues. 

The essential ingredient for the management of complex litigation is the early 
and continuous involvement of the trial judge.® All too often lack of effective judi- 
cial control is at the root of unreasonably protracted cases.!° The Manual for Com- 


* Indeed, the defendants informed the Court of the negotiation of a sharing agreement that 
would facilitate fair settlement. F 

4 Professional Beauty Supply, Inc. v. National Beauty Supply, Inc., 594 F.2d 1179, 1185 (8th Cir. 
1979). See also Huddleston v. Herman & MacLean, 640 F.2d 534 (5th Cir. 1981), modified in part 
on other grounds, 650 F.2d 815 (5th Cir. 1981) (10b-5 case); Kohr v. Allegheny Airlines, Inc., 504 
F.2d 400 (7th Cir. 1974), cert. denied, 421 U.S. 978 (1975) (air collision case); Gomes v. Brodhurst, 
394 F.2d 465 (8rd Cir. 1967) Cee case); Chicago & North Western Railway v. Minnesota 
Transfer Railway, 371 F.2d 129 (8th Cir. 1967) (FELA case). _ j ; 

5 Rule 14(a) provides that “[a]ny party may move to strike the third-party claim, or for its 
severance or separate trial.” ; 4 ; " 

6 Rule 16 provides that the trial court may use pre-trial conferences to consider [t]he simplifi- 
cation of the issues” and “{s]uch other matters as may aid in the disposition of the action. 

7 Rule 21 provides that “[a]ny claim against a party may be severed and proceeded with sepa- 
rately.” : ; : 

8 Rule 42(b) empowers the trial court to order consolidated or separate trials of any claim or 
issue ‘in furtherance of convenience or to avoid prejudice, or when separate trials will be condu- 

i ition and economy.” 

ec te Complex Litigation § 1.10, at 14 (4th ed. 1977); Report of the National Commis- 
sion for the Review of Antitrust Laws and Procedures, 80 F.R.D. 509, 526-30 (1979). 

10 Indeed, the National Commission found that “stronger judicial management and control 
may be the single best solution for unreasonably protracted cases. . . .” 80 F.R.D. at 523. 
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plex Litigation and the Report of the National Commission for the Review of the 
Antitrust Laws and Procedures both support this conclusion. — ald. epil,. 

Finally, the present rule prohibiting contribution and claim reduction is simply 
unjust and should not be allowed to continue even if correcting it did place some 
additional burdens on the judiciary. As stated by the Supreme Court in analyzing 
the effect of comparative negligence: “Congestion in the courts cannot justify a legal 
rule that produces unjust results in litigation. . . .””*! 


2. EFFECT ON SETTLEMENT 


Judge Will states that he is concerned that this legislation would “impede” settle- 
ments because knowing their share of total damages would eliminate defendants 
incentive to settle. Experience shows, however, that claim reduction does not impair 
the settlement processs. Indeed, the very purposes of providing claim reduction 
rather than contribution as to claims against settling parties is to safeguard and 
facilitate the settlement process. For example, as stated in the Senate Report on S. 
995: 

Subsection (c). To protect the settlement process, subsection (c) provides that any 
person who settles a price-fixing suit in good faith is not liable for contribution to 
any other person with respect to the claim that is the subject of the settlement. De- 
fendants will not enter into settlement agreements unless they know in advance 
that the settlement will end conclusively their involvement in litigation and expo- 
sure to liability. That is the principal purpose of settling, and a major purpose of 
this bill is to help effectuate just settlements. 

The committee recognizes that under the procedure set forth in subsection (b) de- 
fendants who do not settle will ordinarily not be liable to the plaintiff for damages 
attributable to a settling defendant’s sales or purchases. Thus, nonsettling defend- 
ants will not have a basis upon which to claim contribution for such damages from 
settling defendants. However, to encourage settlements, subsection (c) has been in- 
cluded to provide conclusively that a settling party would not be liable to other par- 
ties for contribution. 

Senate Report No. 97-359, 97th Cong., 2d Sess., at 29-30 (April 26, 1982) (“Senate 
Report’”’).!2 

To ensure that settling parties have “bought their peace,” the proposed legislation 
provides “carve-out” so that the transactions related to a settling defendant are re- 
moved from the case. A flexible formula is provided to remove the greatest of: (1) a 
stipulated amount, (2) the amount of consideration paid in settlement, or (3) the set- 
tling defendant’s contribution share, which in a horizontal case would be equivalent 
to treble the actual damages based on the settling defendant’s sales (or purchases). 
One who settles under this formula will have no more involvement in the rest of the 
case than settling defendants do under current law. 

This also simplifies the computation of damages, using data already available to 
the Court and to the parties.1* Carve-out by market share based upon sales (or pur- 
chases) is the almost universal means used in the cases where it has been possible to 
negotiate a private judgment-sharing agreement. Where judgment-sharing arrange- 
ments with market share claim reduction provisions have been negotiated, they 
have not inhibited settlements. This has been shown in Folding Cartons, Plywood, 
Cement, and other cases.'* Thus, the carve-out provisions of the proposed legislation 
are a proven, straightforward method of facilitating fair settlements. 


‘1 United States v. Reliable Transfer Co; 421 U.S. 397, 408 (1975). Comparative negligence is 
analogous in many respects to contribution as provided in H.R. 1242 and H.R. 4072. 

‘2 Similar provisions were contained in the Senate Report on the predecessor hill. See Anti- 
trust Equal Enforcement Act of 1979, Senate Report No. 96-428, 96th Cong., Ist Sess., at 23 (No- 
vember 27, 1979) (‘1979 Senate Report”). : 

13 Published data provide eacy accessible market share data in almost every industry. 
These data are usually determined by counsel at the very outset of litigation and are frequently 
the subject of the initial discovery requests. 

14 See 1979 Senate Report, at 19-20, 25. The problem with private sharing agreements is that 
they frequently cannot be negotiated, and where negotiated, they often do not provide uniform 
or complete apportionment of damages. E.g., Corrugated Container (opt-out cases), where one de- 
fendant was not permitted to sign; In re Cement and Concrete Antitrust Litigation, MDL 296 (D 
Ariz.), and Plywood, where only partial coverage was obtained. Where there has been a conspir- 
acy, the most culpable do not enter the agreement because they know they will want to settle 
cheap. Others will not sign because they wish to avoid the implication of guilt if the agreement 
is disclosed. Negotiation of sharing agreements tends to reflect litigation strategy and the rela- 
tive strength of the various parties. Congress should provide a consistent and fair rule that is 
available equally to all parties, as in H.R. 1242 and H.R. 4072. 
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Furthermore, the Supreme Court has concluded that an analogous approach, com- 
parative negligence, had not appeared to discouraged settlements. 15 

I do not deny that certain settlements may be discouraged—the coerced or unfair 
settlements, or the ‘‘sweetheart”’ settlements. With respect to the sweetheart settle- 
ment, there will be less incentive for the plaintiff to accept an early, very low settle- 
ment from one of the defendants if the plaintiff is not able to transfer a substantial 
portion of the potential liability of that defendant’s sales to the non-settling defend- 
ants. And in the case of the coerced settlement, since the non-settling defendant will 
no longer be faced with industry-wide liability in the event of trial on the merits, 
there will not be the immense pressure to settle even though that defendant be- 
lieves it has a good defense on the merits. But, the basic strong incentives to settle 
antitrust claims will remain with contribution and claim reduction. The existence of 
treble damages itself encourages settlement. Each antitrust defendant faces very 
large litigation expense plus the prospect of trebling any damage suffered by a 
plaintiff, plus attorneys’ fees, plus its costs of litigation. These strong incentives to 
settle would, of course, continue under the proposed legislation permitting contribu- 
tion. 

Thus, the carve-out provisions of Section 4 I(b) should enhance fairness and facili- 
tate the settlement process. As Judge Will admits, this approach permits the parties 
to assess quickly the proportionate responsibility of each defendant. Parties would 
settle on the basis of damages attributable to their own sales, thereby removing the 
coercive effect of damage claims attributable to sales of settling defendants. Sweet- 
heart settlements would be discouraged, as they should be. Companies which believe 
they have a good faith defense would be able to exercise their right to a trial with- 
out risking exposure to crippling damage claims based on sales of others. The flexi- 
ble carve-out formula provided in this legislation should be made available, without 

‘delay, in pending cases to prevent further unfairness. 


3. DETERRENCE 


Our antitrust policies should favor and encourage private enforcement because it 
serves a public purpose—the deterrence of anticompetitive behavior. Judge Will is 
concerned that if contribution is permitted, it will reduce the deterrent effect of the 
antitrust laws because: (1) it would reduce each co-conspirator’s liability and (2) it 
would permit each defendant to predict more accurately his potential liability. I re- 
spectfully disagree with this position. 

This legislation will not have the effect of reducing each co-conspirator’s liability; 
total liability will remain the same. It will merely provide a means of distributing 
damage claims according to sales. The company that profited most will potentially 
face the greatest damage claims. The bill will permit prediction of the percentage 
share of potential liability, but this will not reduce deterrence for the following 
reasons. 

First, Judge Will ignores the tremendous deterrent effect of the criminal sanction. 
Since 1974 when Congress passed the Antitrust Procedures and Penalties Act, indi- 
viduals have been subject to a fine of up to $100,000 and 3 years’ imprisonment—a 
felony conviction with all of the consequences that follow, e.g., potential loss of civil 
rights. The corporate fine is now one million dollars per violation. There also has 
been a drastic increase in the use of the criminal sanction and in the severity of 
sentences imposed during the 1970’s. In 1972 only one person was jailed; in 1978 
there were 29. The time served ranged from 50 days in 1974 to 2,921 days in 1978. 
The trend has continued. For example, in the first half of fiscal 1981, of the 69 per- 
sons indicted, 36 actually served time for a total of 3,111 days. Criminal prosecutions 
under the Sherman Act are continuing today at the historic level achieved during 
1980. 

Second, treble damages and attorney’s fees with respect to the damages caused by 
a defendant, plus the costs of antitrust litigation, are in themselves very substantial 
deterrents. 

Third, I know of no case nor have I seen any study or data that suggest a busi- 
nessman decided to forego illegal activities because of a concern that his company 
may be responsible for treble damages resulting from the sales of his co-conspirators 
rather than just his own. There is simply no empirical evidence of such behavior.** 


15 421 US. at 408 n. 13. : " ee. ; : 
16 Fg, Senate Report, at 15-16; Polinsky & Shovell, “Contribution and Claim Reduction 


Among Antitrust Defendants: An Economic Analysis” 33 Stan. L. Rev. 447 (1981); Sullivan, 
Continued 
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Even assuming business judgments were made on the basis of risk analysis, and I 
have substantial question that that is the case, such analysis should not stop at an 
evaluation of the potential liability of an antitrust violation. It necessarily must also 
include an assessment under the present system of the amount of an early settle- 
ment permitting a conspirator to get out of litigation to keep part of its illegal prof- 


its. : 

Finally, the deterrent effect of the antitrust laws may actually be diminished if 
some wrongdoers are permitted to escape liability altogther. 

A defendant should be able to claim contribution from nondefendants. Indeed, one 
of the principal problems with a no-contribution rule has been that an antitrust vio- 
lator who has not been originally named by a plaintiff can escape liability because a 
named defendant cannot implead such nondefendant for his proportionate share of 
damages. Because the present law is known to permit some antitrust violators to 
escape scot free, antitrust deterence is being undermined. If a named defendant is 
able to seek contribution from an unnamed party who has violated the antitrust 
laws, antitrust deterrence would be enhanced because each named defendant would 
have the economic incentive and the mechanism to bring in unnamed conspirators. 
Each antitrust violator would be made accountable for treble damages for injuries 
that result from its own unlawful conduct.!7 

This legislation is designed to bring about fairness and justice in the litigation of 
antitrust damage claims. As the Supreme Court stated in Cooper Stevedoring Co. v. 
Fritz Kopke, Inc., 417 U.S. 106, 111 (5th Cir. 1974), a case involving comparative neg- 
ligence, “a ‘more equal distribution of justice’ can best be achieved by ameliorating 
the common-law rule against contribution which permits a plaintiff to force one of 
two wrongdoers to bear the entire loss, though the other may have been equally or 
more to blame.” 

This is simply all we are talking about in this legislation. Congress surely did not 
intend to expose companies te damage claims in excess of their net worth because 
their larger competitors chose to settle at a discount. 


4. APPLICATION TO PENDING CASES 


Since this legislation provides important rights, it is greatly needed in cases now 
before the courts. More than 900 companies, small and large, are now defending 
antitrust claims within the scope of H.R. 1242 and H.R. 4072. It would be a cruel 
irony to deny the remedial benefits of this legislation to those in the very cases that 
so clearly have demonstrated the necessity for legislation.1® Judge Will does not dis- 
pute that under the normal rule a remedial statute should apply to pending cases.'® 

ie do not hesitate to contact me if you have further questions concerning this 
matter. 

Respectfully submitted, 
CHARLES B. RENFREW. 


[Brief recess. ] 

Mr. Evans. The hearings will come to order. 

Do Mr. Butler or Mr. Railsback have opening statements before 
we go ahead with the testimony? 


Judge Schwarzer, please proceed with your statement. 


“New Perspectives in Antitrust Litigation: Towards a Right of Comparative Contribution,” 1980 
co sat ge 389. : 
or did Professor Easterbrook offer any such empirical data in his submission to 
pi the Hea in Seance with the Dee. 7, 1981 hearings. Be Panne" 
ndeed, one of the principal purposes for permitting contribution is to enhance deterr ; 

E.g., Huddleston v. Herman & Maclean, 640 F. 2d 534, 5o8 (5th Cir. 1981); Alexander & Buldivin 
Inc. v. Peat, Marwick, Mitchell & Co., 385 F. Supp. 230, 238 (S.D.N.Y. 1974): Because of the deter- 
rent policy of the securities laws, even intentional tortfeasors will not escape liability. This pur- 
pose will be served if defendant tortfeasors are allowed to implead any other tortfeasors in- 
bia in the fraud. 

18 Some had opposed application of this legislation to pending cases, pur 
application might jeoperlien existing settlements in the Cocriae gale. Bithong epee 
previously, that argument was without substance, it has finally been put to rest by the Supreme 
Court's order of May 24, 1982, which affirmed the decision of the Court of Appeals for the Fifth 
Circuit rejecting challenges to the settlement approved in that case by the District Court 

'° E.g., Gulf Offshore Co. v. Mobil Oil Co., 101 S. Ct. 2870, 2879 n. 16 (1981) and Bradley v 
Richmond School Board, 416 U.S. 696, 715 (1974); cf Rules announced April 28, 1982, by the 


S C ; : : 
Seas rea a a States to govern habeas corpus and other proceedings in the feder- 
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Without objection, your entire statement will be placed in the 
record. Please proceed as you wish. 


TESTIMONY OF HON. WILLIAM W. SCHWARZER, U.S. DISTRICT 
JUDGE FOR THE NORTHERN DISTRICT OF CALIFORNIA 


Judge Scowarzer. Thank you, Mr. Chairman. I am glad to be 
here this morning and I hope some of what I have to say may be of 
some help to the committee. 

I have stated what I had to say in large part in the prepared 
statement which I take it is part of the record, and I do not intend 
to go over that, but I thought that I might briefly summarize some 
of the principal issues that are treated in the statement and then 
address any questions that any of the members of the committee 
may have. ; 

I want to make it clear that the views that I express are those of 
myself, my own views only, and I do not speak for the Judicial Con- 
ference or for any other judges. 

In addition to that, I don’t intend, and nothing that I say here is 
intended to address any policy issues or to express any normative 
judgments. I intend to confine my comments to judicial impact in- 
sofar as one can quantify that and one way to approach that prob- 
lem is to try to envision how this kind of legislation is likely to 
work in practice, if it were enacted. 

The legislation addresses two topics, contribution and claims re- 
duction, and those are really two entirely separate subjects and 
they should be talked about separately. 

What I will do is talk first briefly about contribution, and then 
second, about claims reduction. 

I think it helps to analyze the contribution provision a bit more 
and get beneath the surface. Contribution, as it is known in the 
law, really is a doctrine under which a judgment defendant is enti- 
tled to seek contribution toward the satisfaction of that judgment 
from other joint tort feasors on a pro rata basis, and so, as is now 
known in the law, contribution really means that there is a judg- 
ment. There are one or more judgment defendants, and one defend- 
ant proceeds against other defendants or joint tort feasors for a pro 
rata contribution to the payment of that judgment. 

That is not really what we have in this legislation. 

This is not legislation in which contribution would be simply 
made on a pro rata basis. 

What this legislation really would do is to enable a judgment de- 
fendant to pass on part of the responsibility for the wrongful con- 
duct to another defendant or another joint tort feasor, and in that 
sense, what we really have is in the nature of indemnity rather 
than contribution. It is helpful to clarify that terminology, because 
you will have a better understanding of what we are talking about 
when you recognize that this is really an indemnity statute. 

In fact, under H.R. 1242, the indemnity rights are not limited to 
a judgment defendant, but on the face of it, at least, that statute 
would enable a defendant who has settled to recover a portion of 
the settlement from other defendants or joint tort feasors. I don’t 
know whether this was intended or not, but by way of contrast, 
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H.R. 5794 specifically precludes any right of contribution or indem- 
nity on the part of a settling defendant. 

That is one issue that should be looked at very carefully in the 
way the legislation is now drafted. ' 

Whether you call it contribution or indemnity, the first question, 
of course, is how much is this legislation likely to be used, how 
much of an effect is it likely to have. 

I would personally question whether there will be a great deal of 
resort to the contribution part of this legislation for several rea- 
sons. 

In the first place, in most antitrust cases, the plaintiffs tend to 
join all of those prospective or alleged wrongdoers who are solvent 
and are likely to be in a financial position to make a contribution, 
so it is not going to be a very common case in which a defendant 
will need to bring in additional parties, people that are obviously 
left out. 

Another reason why I don’t think it will be used too much is be- 
cause defendants are likely to be reluctant, they will think twice 
before they introduce any additional parties against whom they 
would wish to proceed to place some of the blame, because those 
people that they bring in will have an incentive to prove that it 
was those defendants who were the wrongdoers and not them- 
selves, so they are really introducing allies of the plaintiff into the 
litigation, and they may think twice-about doing that. 

Defendants also may be reluctant to expand the scope of the liti- 
gation by adding additional parties. 

Also, if this contribution legislation is limited to horizontal price 
fixing, there are not all that many cases, and finally, by the time 
there is a judgment to be paid, in most cases, the defendants will 
work out the responsibility for the judgment, and there will not be 
resort to it that frequently. Therefore, I really question whether 
there is a great need, based on what I have observed in litigation, 
for contribution or indemnity legislation, and I doubt if it were 
adopted, it would have a major impact. 

One of the major concerns of the committee is over what will be 
the impact of contribution or indemnity legislation on the settle- 
ment of lawsuits. It can be argued that because this kind of legisla- 
tion reduces the risk of defendants, it also reduces the defendants’ 
incentive to settle. 

On the other hand, with this remedy available to defendants, 
that is, the ability to proceed against third parties, they have in 
hand a threat that they can use against third parties or codefen- 
dants with which to generate contributions toward a settlement, 
and in that sense, I think this legislation could perhaps aid as 
much as deter settlements by making those additional funds from 
additional contributors available for settlement. 

If the contribution or indemnity legislation is adopted, there is 
of course, the risk that the defendants might complicate the legisla- 
tion by adding parties, enlarging discovery, enlarging the proceed- 
ings. ] have suggested in my prepared testimony that if you were to 
adopt this kind of legislation, you might include some additional 
provisions in the statute to limit its applicability and to prevent it 
rout ee we used in ways which would materially increase the com- 
plexity. 
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Those suggestions are set forth on page 6 of my proposed testimo- 
ee I don’t plan to go into them here, but I will be glad to address 

em. 

They are really technical changes, but they deal with the timing, 
the kinds of parties that could be named, and what kind of relief 
would be available. 

That is all that I was going to say about contribution indemnity 
and I will pass on briefly to claims reduction. 

Of course, as you are aware, under the present state of the anti- 
trust laws, a defendant who does not settle a price fixing conspir- 
acy case would be liable for the full amount of damages caused by 
the conspiracy, less the amounts received in settlement and that 
reduction is applied after the trebling. That means a defendant 
who does not settle and goes to trial can face a risk of having to 
satisfy a judgment of relatively astronomical size. It is my percep- 
tion that as a result of that state of affairs in large multiparty 
price-fixing cases, there is great pressure on defendants to settle 
and get on the settlement bandwagon as early as possible before 
the price goes up or they are left out in the cold. 

That does give plaintiffs considerable leverage to negotiate favor- 
able settlements. There is not any question that some sort of claims 
-reduction procedure which lessens the exposure of defendants at 
trial would also lessen their incentive to settle, but I don’t think 
that it necessarily follows that the number of cases that are settled 
would be significantly reduced. 

As you know, of course, in the federal system, about 90 or more 
percent of all civil cases are settled before trial, and that includes 
antitrust cases, so settlement is indeed a very important considera- 
tion. 

I do not think anyone can really predict what would happen with 
any degree of confidence and assurance, but I think that one could 
apply an economic analysis. If you did that, you might conceive 
that lessening the defendant’s exposure will not mean that settle- 
ments will necessarily decline, but that the price of settlement will 
be reduced. So I think there would be probably as many settle- 
ments, but plaintiffs, having lost some of their leverage, would 
lower their demands, and because of the lower demand, settlement 
would again be attractive to a defendant. 

The incentive to settle remains because the risk of the treble 
damages at the end of the trial is still a very large risk and a very 
powerful compelling factor leading defendants to settle cases, but | 
think that it is probably true that the cases would be settled at 
lower amounts than now because of the decline in the plaintiff's 
leverage. The principal problems I see under the claims reduction 
statute is how the court is going to fix the amount of the claims 
reduction, and that is where the potential sources of complexity lie. 

There are a number of alternatives that are before you that have 
been suggested and I will comment very briefly on a couple of them 
and then I will stop. 

The underlying problem, of course, arises because of the treble 
damage provisions under the antitrust laws. , 

If you did not have that, it would be a simple matter just to 
reduce any final judgment by the amount of the prior settlements, 
and that would probably be a satisfactory solution, but in antitrust 
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cases, under the rule of the Flintkote case you don’t apply the re- 
duction to prior settlements until after trebling, so if you have a 
$100 verdict and $25 in prior damages, you treble the $100 to $300 
and then take the $25 off so you end up with $275. If you add bil- 
lions or millions to those figures, you can see it makes a difference. 
If you overrule Flintkote, so that prior settlements are required to 
reduce judgments before trebling, you would greatly reduce the di- 
mensions of the existing problem, but the drawback to that solu- 
tion is that the amount of the claims reduction depends entirely 
upon the amount of the prior settlement and that may not have 
any relationship to the relative responsibility or the relative 
market shares of the parties involved—that is, a big defendant 
with a big share may settle early on for a relatively small amount 
and although the full amount of that would be applied to a later 
judgment, it may still leave the remaining defendant with a share, 
although much less than it is under existing law, which is out of 
proportion to his share of the market. So with that in mind, I guess 
the proposed legislation bases claims reduction on market shares or 
purchases and sales. 

As I have pointed out in my testimony, with claims reduction 
based on market shares or purchases on sales, there would be some 
potentially complex issues to be litigated, because there is so much 
at stake in claims reduction that the parties may for example dis- 
pute the relevant market for purposes of determining which pur- 
chases and which sales are to be included, and what are the true 
amounts of purchases and sales, and what are the relevant time pe- 
riods. You could have a minitrial over that issue. Those are issues 
that are regularly and frequently tried in the Federal courts and 
they can be tried without great burden, but they may require an 
additional trial, and of course, it might have to be done on more 
than one occasion, depending on the timing of the settlements. 

There is a further complexity and that relates to the effect of set- 
tlements. I could envision that claims reduction would become a 
subject involved in the approval of settlements. 

Under this legislation, in order for a defendant to be immune 
against contribution, he has to get a settlement approved because 
it has to be a settlement in good faith and, in addition, because 
these are usually class actions, they would have to be approved in 
any event. 

The remaining defendants have an interest that settlements not 
be approved unless they result in a substantial claims reduction, so 
a settlement approval proceeding may pit the settling defendants 
against the remaining defendants. 

The settling defendants will come in and say, “Well, actually our 
eae very low, and therefore, this is a very generous settle- 
ment. 

The remaining defendants will come in and say, “Well, I think 
your share is much bigger, and this settlement is not reasonable, 
and you either ought to pay more or we should have an adjustment 
in claims reduction.” Because a settlement may have an impact on 
claims reduction in the future, and because it has an impact on the 
amount of contribution liability that is taken out of the case, there 
is therefore a potential there of significant adversary proceedings 


239 


in connection with the approval of settlement, pitting the remain- 
ing defendants against the settling defendants. 

With that in mind, if you are going to go this way, you would 
want to consider, the recommendation in the ABA proposal, which 
gives the plaintiff a choice whether to have the determination of 
claims reduction made at the time of settlement or after trial or at 
the trial. 

The plaintiff has an interest in knowing how much the settle- 
ment will affect the claims against the remaining defendants and if 
you don’t allow plaintiffs to have that determination made early in 
the lawsuit, you would deter settlements, but if you give the plain- 
tiff the choice, it may be that some plaintiffs in order to avoid 
those kinds of ancillary adversary proceedings at the time of the 
settlement approval may opt to have the claims reduction determi- 
nation made after the trial which could then be readily done in 
connection with any contribution proceeding; it could also, of 
course, become moot. 

That may be one way to lessen the complexity of determining 
claims reduction, but as you can see that is a cause of complexity. 

Now, I have indicated in my statement that these are all matters 
-with which judges can and do deal to some extent, but they are 
challenges to the ability of a judge to manage and some may be 
able to do it better than others. 

That concludes my remarks at this point. Thank you very much. 

[The statement of Hon. William W. Schwarzer follows:] 


PREPARED STATEMENT OF Hon. WILLIAM W. ScHwarzer, U.S. District JUDGE, FOR 
THE NORTHERN DISTRICT OF CALIFORNIA 


My name is William W. Schwarzer. I have been United States District Judge for 
the Northern District of California since August 1976. Prior to that time, I was a 
partner in the San Francisco law firm of McCutchen, Doyle, Brown & Enersen, en- 
gaged in antitrust and other commercial litigation. I have published a number of 
articles and have lectured on various aspects of judicial management of litigation. 
Recently I completed writing a book entitled Managing Antitrust and Other Com- 
plex Litigation which will shortly be published by Michie-Bobbs Merrill. I am a judi- 
cial fellow of the American College of Trial Lawyers and a member of the American 
Law Institute. ; 

I appear before the Subcommittee at the request of William E. Foley, Director of 
the Administrative Office of the United States Courts, made in response to the invi- 
tation contained in Chairman Rodino’s letter of April 8, 1982. I speak only for 
myself, not for the Judicial Conference or any other members of the judiciary. 

The issues raised by contribution and claims reduction legislation are thoroughly 
discussed in the Senate Report on S. 995, and in prior testimony before this Subcom- 
mittee. They are controversial issues which implicate policy and value choices. 
Under the principle of separation of powers, those choices are for Congress; it is not 
my purpose to express any views on them. I will address the question raised by the 
Chairman “whether these proposals would substantiually add to the complexity and 
burden of private antitrust litigation.” 

Predicting judicial impact is a hazardous undertaking. There are no objective cri- 
teria or bases for meaningful comparisons. Experience leads us to have some expec- 
tations but beyond those we are largely in the realm of speculation. 

It may. be helpful at the outset, to put the matter in context: 

(1) Contribution claims are allowed in other types of federal court litigation, such 
as cases under the securities acts and admiralty and tort cases, including complex 
multiparty product liability claims which arise under state law and fall within fed- 
eral diversity jurisdiction. 

(2) About ninety percent of all antitrust cases are settled. In 1980, for example, 
1457 private antitrust cases were filed and 1644 were terminated. Of the latter, 718 
were terminated without any court action, 792 were terminated during the pretrial 
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phase, and only 134 were terminated during or after trial. Of those that went to 
trial, 26 required 20 or more days to try. 

(3) Most antitrust cases involve only a single or perhaps two or three, often com- 
mercially related defendants (such as subsidiaries, officers or dealers of the princi- 
pal defendant), and many do not involve joint and several liability. It is the large 
multiparty class actions that are the principal source of management problems. 
Those cases are usually in multidistrict litigation. Presently there are pending be- 
tween thirty and forty multidistrict dockets comprising price fixing cases under the 
antitrust laws. : 

(4) Not all antitrust cases are complex, and not all complex cases are antitrust 
cases. Complexity is a function of a number of factors, one of the most important of 
which is the effectiveness of judicial management. The expense, duration and bur- 
densomeness of litigation in large part is determined by whether the judge applies 
enlightened, innovative, energetic, practical and fair management techniques. Such 
techniques include early definition and narrowing of issues, reasonable control of 
discovery, effective pretrial, and control of the scope of the trial. 

With this background, I will address some of the specific aspects of the pending 
bills (H.R. 1242, 4072, 5794) which affect their judicial impact. In the limited time 
available to prepare this statement, I have not attempted to make a comprehensive 
analysis. I address what I consider to be the four principal issues: 

(A) How, when, by whom and against whom can contribution claims be made. 

(B) What will be the procedure for litigating contribution claims. 

(C) How will release by settlement operate. 

(D) How will claims reduction operate. 


A. MAKING CONTRIBUTION CLAIMS 


Under H.R. 1242 and 4072 contribution claims can be made substantially without 
restriction, i.e., they can be made (1) by any person liable for antitrust damages in a 
horizontal price fixing action, (2) against anyone, whether or not named as a defend- 
ant or coconspirator in the underlying action, (3) in that action or in a separate 
action, and (4) without limit of time. This lack of restrictions creates a potential of 
increasing the complexity of antitrust litigation. Among other things, defendants 
would be able to bring in numerous contribution defendants not named in the pend- 
ing action; they could commence separate contribution actions, possibly long after 
conclusion of the underlying action, against persons not parties to that action, 
thereby requiring a virtual retrial of the prior action; and they could seek contribu- 
tion from nonsettling defendants after they themselves have settled with plaintiffs. 

Whether these kinds: of consequences will occur, and, for that matter, whether 
many contribution claims will be made at all is a matter for speculation. To begin 
with, there is no reason to assume that in most cases, plaintiffs will not themselves 
name as defendants most of the solvent alleged wrongdoers. If good faith settle- 
ments immunize defendants from contribution, there may not be many persons left 
against whom contribution claims can be made. While there are obvious incentives 
for filing such claims in appropriate cases, there are also disincentives. Defendants 
may decide that on balance the gains from a contribution claim are offset by the 
costs and delays caused by adding defendants, such as through additional discovery 
and a lengthier and more cumbersome trial. Particularly in actions based on anti- 
trust violations other than price fixing, in which H.R. 5794 (Sec. 41(£)(3)) makes con- 
tribution available on the basis of “relative responsibility,” defendants may not 
wish to add parties whose interest might be to try to prove plaintiff's case against 
the original defendant in order to reduce their own contribution liability. Most of 
those kinds of actions, moreover, probably do not involve joint and several liability. 
Finally, defendants, wishing to avoid the risks and costs of contribution claims, will 
often prefer to enter into sharing agreements apportioning the cost of all settle- 
ments and judgments and requiring claim reduction by plaintiff as a condition of 
any settlement. 

The mere availability of contribution may, however, provide a defendant with lev- 
erage to obtain a settlement contribution from a prospective contribution defendant. 
This augmentation of resources available for settlement may facilitate settlements 
in antitrust actions. 

One potential problem under H.R. 1242 and 4072 is whether defendants who have 
made settlements should be entitled to seek contribution. To allow such claims 
would diminish the utility of settlements since settling defendants would remain in 
the litigation as contribution plaintiffs and the other defendants would have to 
defend against both sets of claims. H.R. 5794, Sec. 41(d), addresses this problem by 
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providing that contribution may not be claimed by a defendant who by settlement is 
himself relieved from liability for contribution. 

The potential sources of complexities under a contribution statute discussed above 
could be significantly lessened by the following revisions: 

(1) Contribution claims can be asserted, by crossclaim or third party claim, only in 
the underlying action in which the damage claim against the claimant is asserted; 

(2) Contribution claims can be asserted only against persons named as defendants 
or as coconspirators in the underlying action, i.e., against the persons for whose al- 
leged misconduct damages are sought; 

_(3) Contribution claims can be asserted only within a specified period of time, say 
six months, from the service of the complaint on the contribution claimant in the 
underlying action; 

(4) Contribution claims may not be asserted by persons who have entered into 
good faith settlements of the claims against them in the underlying action. 


B. LITIGATING CONTRIBUTION CLAIMS 


The bills generally provide that contribution in price fixing cases shall be made 
according to the damages attributable to each person’s sales or purchases of goods 
or services. H.R. 5794, Sec. 41(f)(2), would have the determination turn on relative 
market shares. 

Determining the amounts of sales or purchases of particular defendants poses no 
great difficulty. That information is customarily obtained through interrogatories 
and may also be available from published sources. It must be recognized, however, 
that the parties may disagree over which sales or purchases are to be included for 
contribution purposes; disputes may have to be litigated over the relevant products, 
geographical area, and time period. 

Before the amounts of contribution can be determined, moreover, additional 
issues must be resolved: 

(1) If contribution is to be assessed according to sales or purchases, there must be 
a formula by which the court can determine what percentage of sales or purchases 
is to be assessed as damages. Normally, that percentage figure will be determined at 
trial and can be applied in post-trial contribution proceedings without much difficul- 
ty. Fairness would require, however, that all contribution claims be adjudicated in a 
single proceeding and on the basis of the same figures. 

(2) If contribution is to be assessed according to market shares, however, as under 
H.R. 5794, Sec. 41(f)(2), a determination of those shares must be made. Since it is not 
usually necessary to make that determination in the trial of a price fixing conspir- 
acy case, it will have to be made separately in the contribution proceedings. It is 
however, routinely made in most other antitrust cases in which the definition of the 
relevant market and the parties’ market shares are an issue. In many cases, the 
court is able to try that issue expeditiously and without encountering complexity. In 
some cases, of course, the court may be faced with hotly contested positions on what 
constitutes the relevant market, the relevant sales or purchases, and the defend- 
ants’ respective shares. Here the problem could be aggravated if an issue is raised 
whether to include sales or purchases of absent co-conspirators. 

Additional problems are presented by H.R. 5794, Sec. 41(f(3), which, unlike the 
other bills, makes contribution available in all antitrust cases, including those not 
alleging horizontal price fixing. The first problem is how to allocate contribution in 
vertical price fixing cases. It would seem that sales and purchases of parties in a 
vertical relationship are not particularly meaningful here and a more realistic ap- 
proach would be to let the determination be made according to “relative responsibil- 
ity,” which is the standard made applicable by that bill to non-price fixing cases. 

Under that standard, the judge is left with wide discretion on how to allocate lia- 
bility for contribution among defendants. A number of factors would be relevant 
here: comparative size and business volume, degrees of initiative and participation, 
policing activities, coercion, etc. These kinds of considerations are not foreign to 
courts; they come up in other comparative fault cases, and where pari delicto or 
other equitable doctrines are raised. cn 

Having to receive such evidence may of course extend the litigation but much of 
it may, in any event, have been relevant to the issues and received in the principal 
trial. Trying comparative fault along with liability is not uncommon in multi-party 
tort cases, particularly in states having comparative negligence rules. It can compli- 
cate the trial somewhat and often helps plaintiff prove his case, but is does not in- 
evitably make the trial unmanageable. A ok \ ; 

The judge has discretion to bifurcate the contribution issue instead and try it sep- 
arately immediately following return of the verdict (which may make it moot). In a 


242 


bifurcated proceeding, the judge would consider all of the relevant evidence pro- 
duced at the trial (which will still be fresh in mind) and any additional evidence 
offered by the parties. With sound judicial management, the contribution proceed- 
ing could be expected to be brief. However, if the contribution proceeding were de- 
layed, possibly till after conclusion of the appeal, it would entail in effect a whole 
new lawsuit with a resulting increase in expense and burden. 

The suggestion that proceedings to determine contribution can be conducted by 
the court promptly following the trial is based on the premise that there is no sev- 
enth amendment right to a jury trial in such proceedings. As yet there is no author- 
itative answer on the point. The argument would be that since there was no right to 
contribution among joint tort feasors at common law, there is no right to a jury 
trial to be preserved. But even if a jury were required, the jury which sat on the 
principal case and has already heard much of the relevant evidence could, immedi- 
ately following return of the verdict, hear the contribution case. This kind of seg- 
mentation of a jury trial is common. : 

As a practical matter, it seems likely that contribution claims, even if asserted, 
will only rarely be litigated. This is true because the contribution issue does not 
come up until after a judgment has been entered against two or more defendants 
jointly and severally liable. Neither the proponents nor the opponents of the legisla- 
tion have urged that it is likely to affect the manner in which judgments are satis- 
fied; normally, the defendants can be expected to reach agreement on how the judg- 
ment is to be paid rather than litigate about it. 

From the literature and discussion concerning the legislation, it appears that the 
heart of the controversy is over the effect of settlements on the liability of non-set- 
tling defendants. That, of course, is an issue not of contribution but of claims reduc- 
tion. 


C. RELEASE BY SETTLEMENT 


The bills provide that a good faith settlement immunizes a defendant against lia- 
bility for contribution. Settlements would presumably have to be submitted for judi- 
cial approval to assure a defendant the benefit of this provision. This type of proce- 
dure is common under state contribution statutes and creates no significant judicial 
burden. Moreover, since most of the affected cases will probably be class actions, 
any settlement would in any event have to be approved by the court under Rule 23. 

Complexity may arise, however, from the relationship between good faith settle- 
ments and claims reduction. Although the bills set. forth no criteria for good faith, 
the court would normally examine the settlement amount in the light of the rela- 
tive size of the claim against the settling defendant, i.e., the relative size of his pur- 
chases or sales. Because that is the usual yardstick also for claims reduction, a con- 
flict may develop between the settling and nonsettling parties. The settling defend- 
ant has an incentive to understate his sales and purchases to make the settlement 
payment appear sufficiently large to be in good faith; the settling plaintiff has the 
same incentive in order to minimize whatever effect the settlement will have on 
claims reduction. The nonsettling defendants, to protect their interest in maximiz- 
ing the claims reduction effect of the settlement, may then try to attack the settle- 
ment as not being in good faith. That interest may be sufficient to give them stand- 
ing in the proceding and permit them to intervene. 

If such intervention were permitted, issues concerning relevant sales or purchases 
may have to be litigated just as in a contribution proceeding, discussed in the pre- 
ceding section. However, since settlement approval, unlike contribution, comes up 
before, not after the trial, the court, lacking the benefit of complete discovery and 
trial evidence, would face a much more difficult task. There could even be disputes 
over valuing the plaintiffs chances of obtaining a verdict; the objecting defendants 
might be placed in the position of having to argue plaintiff's case in support of their 
contention that the settlement is inadequate. 

Thus, settlement approval proceedings may become the real battleground on 
which claims reduction is fought out. They would become much more complex and 
extended than in the usual class action proceeding, and some settlements, which 
would otherwise be approved, might be disapproved. ; 

Another possible approach would be for judges before whom the settlement comes 
for approval simply to exercise their inherent power to require plaintiffs to with- 
draw their claims against the settling defendants as a condition to approval. Al- 
though this may be a satisfactory way to avoid the complexity of the proceedings 


under the bills, the discretionary feature could result in great di iti 
courts in the availability of relief to defendants. oA Bi ae pas ar at 
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These observations underline the importance of giving careful attention to the in- 
terplay of settlement and claims reduction. 


D. CLAIMS REDUCTION 


_ The first question raised by the claims reduction procedure is at what stage of the 
litigation the court is to make the determination. The bills leave that question un- 
answered. 

The amount by which plaintiff's claim is to be reduced on account of a settlement 
can be determined by the court (as we have seen) either at the time the settlement 
is approved or after trial. 

Plaintiff has an interest in knowing, when he enters a settlement, what its effect 
will be on his remaining claims; uncertainty about the amount of the resulting 
claim reduction will deter settlements. It is reasonable, therefore, to require the de- 
termination at the time of the approval proceeding. The disadvantages of that proce- 
dure, as pointed out in the preceding section, are that (1) the proceeding will become 
adversary and (2) the court lacks much of the needed information. 

These difficulties would be-avoided by deferring claims reduction until after trial. 
A defense verdict would obviate the need for it altogether. If a proceeding is held, it 
could be combined with the contribution proceeding since the determinations are es- 
sentially the same. Normally the amount by which the claim is reduced will be 
about the same as the contribution that would have been assessed against that de- 
fendant had he not settled. 

The disadvantage of this procedure, however, is that some settlements will simply 
not be made. 

Various alternative suggestions have been made to deal with these problems. 

One approach would, of course, be to eliminate or modify joint and several liabili- 
ty. Since it is joint and several liability—as opposed to liability judicially appor- 
tioned among defendants—which creates the problems at which the legislation is 
aimed, its modification or elimination would reduce the need for legislation and 
hence simplify judicial proceedings. Whether to pursue that alternative is essential- 
ly a policy question. 

Another alternative would be to place arbitrary limits on the amount for which 
any defendant could be held liable (e.g., six times his sales or purchases). Such an 
approach would be simple to administer. However, there does not appear to be any 
rational basis for selecting any particular multiplier, or any argument that it would 
operate fairly as to either plaintiffs or defendants. 

Another approach would be to simply change the present (Flintkote) rule under 
which prior settlements are applied to reduce plaintiff's recovery after trebling 
rather than before. If the prior settlements reduced the basic damage recovery, 
treble damages could not be recovered on those settlement amounts. This procedure, 
however, would not take into account the relative size of a defendant’s participation 
as reflected by his purchases or sales. Thus claims reduction would not be in accord- 
ance with market participation and might even have an inverse relationship to re- 
sponsibility for or benefit from the price fixing conspiracy. 

Another approach would be to subject a settling defendant to contribution to the 
extent -he did not require plaintiff to reduce his claims. All of the issues of adequacy 
of the claims reduction aspect of the settlement previously discussed would then 
have to be litigated in a contribution proceeding. Such a proceeding would have to 
deal both with simple contribution and “imputed contribution” on account of an in- 
adequate settlement. The result would be to complicate the proceeding greatly. 

Finally, some of the problems under the proposed claims reduction procedure 
could perhaps be eliminated if the statute gave plaintiff a choice between (1) formal- 
ly withdrawing his claim against the settling defendant at the time of the settle- 
ment and (2) accepting a reduction of any verdict by the amount of contribution for 
which that defendant would have been liable. The plaintiff would thus be given the 
option of asking the court to determine the amount of reduction in the settlement 
approval proceeding or waiting for any post-trial contribution proceeding and taking 
his chances. This procedure would enable plaintiffs to avoid the risk of uncertainty 
about the effect of a settlement if they thought this was advantageous; to obtain 
approval, the plaintiff would have to come forward with a reasonable calculation of 
his claim. On the other hand, a pretrail hearing on claims reduction would not be 
mandatory and hence some might be avoided altogether by reason of defense ver- 


dicts or later stipulated reductions. 
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CONCLUSION 


Claims reduction legislation, and to a lesser extent contribution, will take the 
courts into uncharted seas. Although the courts are somewhat familiar with contri- 
bution statutes, this legislation raises novel issues, some of which might be simpli- 
fied by further refinements of the bills. Just what the impact of the legislation will 
be cannot be predicted with any assurance. It is clear, however, that the degree of 
judicial impact will to a considerable extent be determined by the inclination and 
ability of judges to engage in sound and practical management of the litigation. 


Mr. Evans. Thank you, Judge Schwarzer. 
Judge Will, you may proceed as you wish. 


TESTIMONY OF HON. HUBERT L. WILL, SENIOR U.S. DISTRICT 
JUDGE FOR THE NORTHERN DISTRICT OF ILLINOIS 


Judge WiLL. Thank you, Mr. Chairman. 

I, too, am very pleased that this committee has asked the judici- 
ary to comment on the potential judicial impact of proposed legisla- 
tion. I said to Congressman Brooks before you arrived that I 
thought we didn’t talk to each other enough. He said, well, he 
would be more happy to talk with me if I agreed with him, and I 
said, we ought to talk whether we agree or not. 

The important thing is communication. We might even persuade 
each other on occasion and end up in agreement. So I am very 
pleased that we are talking to each other at this time, and I hope 
to continue to do that in the future because we could have done a 
better job in the past on both sides of the separation of powers if 
we had, in fact, talked to each other more frequently. 

With respect to my statement, it points out my interest in this 
matter as a result of my experience. Like Judge Schwarzer, I speak 
only for myself. The Judicial Conference speaks as a result of what- 
ever decisions they make and they have not yet made a decision on 
this subject. Since I have had a number of complex cases and anti- 
trust cases, I have some feelings about what is involved in the leg- 
islation which is under consideration. 

In order to demonstrate my conclusions as effectively as I know 
how, I would like to take MDL 250, which was the Folding Carton 
antitrust case, and very briefly attempt to give you a birds-eye 
view of MDL 250, which took 4% years from beginning to end. I 
would like to give you some feeling for what is involved in a large- 
scale antitrust class action and related opt-out actions involving a 
class of 35,000 potential members and 24 defendants, plus 14 opt- 
out actions. ; 

When you are talking about judicial impact, you have to start 
with what does the status quo involve in terms of judicial impact 
and then what you contemplate might happen. So I would like to 
give you MDL 250 as it was and as I conceive it might have been if 
claims reduction and contribution had been on the books. 

MDL 250 had its genesis in a Government criminal prosecution 
against 59 individuals and 238 corporations. Of those, 22 corpora- 
tions and 48 individuals pleaded nolo contendere. As soon as that 
happened, on February 18, 1976, the Government filed a civil 
action with respect to all folding carton purchases by Federal Gov- 
ae es eerie i, eee 

e next day, February 19, 1976, the first of the private acti 
was filed. Before we got through, we had 93 cases th ual different 
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Federal districts, all of which were transferred to Chicago by the 
io panel, the first one in May of 1976, and the last in July of 

Ultimately, all 93 cases ended up in the Northern District of IIli- 
nois. I held the first pretrial conference on June 29, 1976, and I 
said to my minute clerk, can we hold this in chambers? He said, 
“Oh, no, there are too many lawyers.” I went out into the court- 
room and there were people standing in the courtroom and out into 
the hall, so we recessed it to the ceremonial courtroom. When we 
added up the total, we had over 200 people attending the first pre- 
trial conference in MDL 250. 

We dealt with a number of subjects, getting the plaintiffs counsel 
to select a liaison committee, lead counsel, liaison counsel, coordi- 
nating committee actually. The defendants, it was the same. You 
couldn’t deal with that -volume of people unless you had some sort 
of organization. 

We told them that, if we could not agree, we would appoint lead 
counsel to deal with the court and the parties. We had no difficul- 
ty. Over a relatively short period of time, with some slight dissent, 
they got agreement as to steering committees for both sides, liaison 
and lead counsel, and we had a manageable situation, even though 
there were over 200 lawyers representing potentially 35,000 class 
members and 24 defendants. 

We said we were going to follow the “Manual on Complex Litiga- 
tion” procedures, first wave discovery, et cetera. We made it clear 
that compensation would be allowed plaintiffs counsel only if it 
was supported by explicit time sheets, setting out the amount of 
hours involved, what work was done, by whom and that we were 
going to eliminate duplication. We told lead counsel to make sure 
they allocated work so that there was a minimum of duplication. 
Anyone who wanted to attend a deposition could do so, but not at 
the expense of the class. 

The motions came almost immediately. All of these cases are de- 
fended by what in my law practice we used to refer to as the “Sta- 
lingrad” defense. You start out with every defensive motion you 
can come up with before you even file an answer. 

We had motions attacking the constitutionality of rule 23. We 
had motions for summary judgment with affidavits saying that this 
could not be a national conspiracy. At most, they said it could be a 
number of regional conspiracies and the plaintiffs could not estab- 
lish a national conspiracy because there were unique products 
manufactured for particular consumers in particular areas—if it is 
Heilman Brewing, they contended a 6-pack container of theirs is 
different than Michelob or Pabst, et cetera. The defendants argued 
that it is difficult to have a national conspiracy when you have di- 
versity of product. 

It took us 6 months to sort out these preliminary motions. They 
wanted a severance of the milk carton cases, because they said 
milk cartons were a different ball game than folding cartons. 
During the 6 months we ruled on all the preliminary motions and 
in September of 1976, answers were filed. From July of 1976 to 
March of 1977—I brought these along—they are simply the docket 
pages in the clerk’s office in the Northern District of Illinois on 
MDL 250 and these two piles are the docket pages on the individu- 
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al cases which were consolidated in MDL 250 and the opt-out cases. 
In MDL 250 alone, there are 320 pages of entries with an average 
of 16 entries per page each reflecting some action, not necessarily 
by the court, but each reflecting some action, filing of answers, mo- 
tions, objections, depositions, briefs, rulings, notices of appeal, et 
cetera, et cetera. There are over 5,000 individual entries reflecting 
separate actions in MDL 250 from February 19, 1976, when the 
first civil action was filed to date. ; 

There are only three entries in 1982 and they deal with late 
claims approvals, things of that sort, but there are 5,000 entries 
from 1976 through 1979 when the final opt-out case was settled. We 
are obviously talking about a massive operation. I am not going to 
go through all of these. We held 35 pretrial conferences, and we en- 
tered 378 separate orders, some of them as long as 25 pages, deal- 
ing with rulings on various matters, preliminary matters, motions, 
discovery, objections, et cetera. We had fifth amendment issues 
raised. There were five appeals and one mandamus proceeding in 
the court of appeals during the period and this was all under the 
present rules, including treble damages, joint and several liability, 
and no contribution or claims reduction. 

No serious settlement discussions took place until 1977. 

I think it is very important that this committee, in enacting any 
legislation, consider carefully its impact on settlements. Without 
settlements, we cannot effectively operate a judicial system. 

Something over 90 percent—actually 92 percent of all civil cases 
and roughly 89 percent of antitrust cases—are settled. There are 
more settlements in civil cases across the board than there are in 
antitrust cases at the present time. More important, in my judg- 
ment, a settlement is a better quality of justice in almost every 
case than the all-or-nothing result of even a perfect trial, because 
settlements can reflect a lot of factors which can never be reflected 
in a judgment—relative responsibility, financial ability, a whole 
host of things. I feel better inside if I participate in an arm’s-length 
freely negotiated settlement than I do presiding over a perfect 
trial, at the end of which the jury or judge finds all for the plaintiff 
or all for the defendant, because that is not really the best justice 
in cases. 

Mr. Evans. I think we have a pretty good idea of the status quo. 

Judge WiLL. I was going to tell you how the settlement process 
worked, because that is an important part of this picture. 

I have given you the mechanics. 

There was a big fight about whether or not you could have a 
class and who could be in it. Until we declared a class in 1977, 
nobody talked settlement. Once we did, some discussions got under- 
way, largely at our stimulation. We said, “Why don’t you talk 
about a settlement’’—and they came up with a proposed global set- 
tlement for all defendants of $35,400,000 which was rejected by the 
plaintiffs. That represented about 20 percent of the estimated 
single damages, and the plaintiffs said, ncthing doing. I was previ- 
ously on record that, in light of the nolo contendere pleas, a settle- 
ment for less than 100 percent of single damages would have to be 
justified by some special considerations, such as inability to pay 
relative culpability, and so forth. With possible treble damages if 
you can establish the amount of single damages, it is difficult to 
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justify settlements of less than single damages and thereby permit 
alleged antitrust violators to retain part of their illegal profits. 

In any event, the $35,400,000 was turned down. In 1978, the first 
of the serious settlement discussions with individual defendants 
took place, and from September 1978 to September 1979, with fre- 
quent court participation, we settled all of the class claims against 
all of the 24 defendants. Contrary to what I understand you have 
been told happens in cases, though I don’t know what cases they 
are talking about, the last settlement was comparable in terms of 
the percentage of sales represented by the settlement with that in 
the first settlement, plus the fact that there had been 1 year of ad- 
ditional expense and the defendant had continued to have the use 
of $13 million for that year. The plaintiffs’ counsel, indeeed, were 
anxious to collect substantially more from the late-settling defend- 
ants, and Mead was the last settling defendant in Folding Cartons. 

I said, no, I would not approve it. The court has to approve a set- 
tlement as fair and reasonable for both sides, and I said I was not 
going to permit anybody to be extorted or gouged. 

I said that I was prepared to approve a legitimate increment but 
not a penalty for late settlement. The result of all those individual 
settlements is that that original $35,400,000 proposed settlement 

went to $200 million. The aggregate of the settlements of all of the 
defendants in the class action went to $200 million. It took 1 year 
with continuous prodding by the court to achieve those settlements 
and each of them reflected the kinds of factors which you, I believe, 
would want. They reflected, for example, ability to pay, relative 
culpability and the strength of the evidence. 

We approved settlements with four defendants far below the 
average settlement for all defendants. We approved a settlement 
with Georgia Pacific, for example, at a very low figure, because 
plaintiffs conceded that they had a weak case. Georgia Pacific had 
not been indicted by the Federal Government. Plaintiff's case es- 
sentially was that, since Georgia Pacific’s prices paralleled the 
prices of the identified conspirators, they must have been a partici- 
pant. Plaintiff's had no direct evidence, no telephone calls, no at- 
tendance at meetings, no correspondence. 

In any event, by September 1979, we had settled the class action 
with all 24 defendants which left us 14 opt-out cases. They took an- 
other year and a half and we finally scheduled them for trial. Ulti- 
mately, we settled both the class action claims and all of the opt- 
out claims for something over $250 million. No trial, and on a basis 
an independent economist, whom we retained, Professor Scherer, of 
Northwestern University, whom, I believe, you know, found was 
fair, both with respect to the class action and with respect to the 
opt-out actions. ' 

We participated in, and passed upon, the fairness of the opt-out 
settlements, although we didn’t have rule 23 authority to approve 
the opt-out cases settlements because they were individual cases, 
not class actions. But we felt we had to look at those settlements to 
see what impact they might have on our previous determination 
that the class action settlements were fair. 

Since the opt-out plaintiffs were represented by counsel who 
were also in the class actions, there was an interest in not opening 
up the settlements in the class action. As a result, we were able to 
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exercise some influence and restraint on the settlement in the opt- 
out cases. 

All cases were settled within a period of 4% years from the date 
the first action was brought. ; f ; 

We increased the settlement fund in the class action by investing 
it. For 1 year, I was a sort of manager of a big investment fund; we 
had an ultimate $200 million. We made $19 million in interest in 
the year from September 1978 to September 1979, which more than 
covered the more than $13 million in ultimately allowed plaintiffs 
attorneys’ fees and all expenses and left another $5 million over 
and above the settlement fund. 

Mr. Evans. Excuse me. 

Mr. Butter. I think you could have done better than that. 

Judge WiLL. We had an average of about $100 million that year, 
so making $19 million on an average of $100 million dollars isn’t 
all that bad. I was approving the decisions and I ended up approv- 
ing every investment that was made over that period of time and I 
thought getting $19 million on an ultimately $200 million fund, but 
an average of $100 million wasn’t all that bad. I don’t do that well 
for myself. 

Mr. Evans. You may continue. 

Judge Wit. That is very quickly MDL 250 in capsule, 4% years 
378 orders, 5,000 events; 35 pretrial conferences, five appeals, 1 
mandamus, and so forth. 

Now let’s talk about what I think would have happened in 250 if 
we had had contribution and claims reduction on the books at the 
time. No doubt, the preliminary maneuvering, the “Stalingrad” de- 
fense, the first 7 months before the defendants even answered 
would have been substantially the same whether or not there was 
claims reduction or contribution. I think when they answered, how- 
ever, the defendants would have done three things. I would have if 
I were representing a defendant. First, I would answer, denying lia- 
bility. I would deny there was any conspiracy to fix prices. Second, 
I would deny that my defendant was a member of any conspiracy, 
if there was one. Third, I would cross claim against every other de- 
fendant. After all, that is what contribution contemplates that you 
will do. You will put yourself on record as saying I want contribu- 
tion from every other defendant, so you cross claim. In addition, I 
would file third-party contribution actions against nondefendants 
who were competitors of my client. 

Mr. Evans. Are you talking about what you would do if this bill 
were passed? 

Judge WILL. I am not now in 250 as it was, but in 250 as I believe 
it might have been if this legislation, were passed and I agree with 
Judge Schwarzer, it is impossible to predict accurately. I will try to 
be as accurate as the daily weather forecast is. 

The first 7 months, the usual maneuvering. After 7 months, you 
get to the answers and the answers would contain three things, 
denial of liability, cross claims against the other defendants, and 
claims against third party defendants from whom it might be possi- 
ble to collect additional contribution as part of the overall distribu- 
tion of damages. This would also permit me to control the identity 
of the defendants. We would then go into discovery, and it is a big 
deal these days, as you know. We would go into discovery not only 
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on the issues that underlie the antitrust claim as we do now, but 
also on all of the cross claims and third party issues, the relative 
market share, relative culpability, et cetera, et cetera, et cetera. 

_We are now talking about cross claims and third party claims 
discovery. If you simply assume each of the 24 defendants cross 
claiming against each of the others, foregetting third party claims, 
you have 552 separate claims, 24 times 24 minus 24, 

You have 552 separate claims. You don’t deal with each of those 
separately as a matter of discovery, but you ultimately have to deal 
with them separately and rule on each, one or move times. If you 
add third party claims, the number progresses geometrically. 

I have no way of scientifcially predicting, but I suspect that will 
be as much additional or more discovery than the discovery on the 
basic antitrust claims, and will involve all of the same preliminary 
motions, objections, interrogatories, objections to questions at depo- 
sitions, etc. It would certainly substantially increase the inevitable 
discovery in any antitrust action and the discovery in antitrust ac- 
tions is now monumental. 

In MDL 250, there were over 100 depositions that the plaintiffs 
alone took and I don’t know how many the defendant’s took, but a 
lot of depositions, a lot of objections, a lot of interrogatories, a lot of 
discovery maneuvering went on for a year and a half in the class 
action until we succeeded in settling it. Then, another year and a 
half of the same in the opt-out actions. I don’t agree with Judge 
Schwarzer that it will have no impact. J think it will have a sub- 
stantial impact, because if all of the defendants have filed cross 
claims against all of the others, and there are in addition a number 
of third party claims, then the plaintiffs are, I think, not going to 
be able to obtain settlements, because there is little or no incentive 
for a defendant to settle and the discovery will go on and on. 

Defendants settle for two reasons. First, to cut their costs, to get 
out of the discovery and pretrial process, and second, to get a fix on 
their damages, to get certainty as to what they are going to have to 
pay. Under contribution, they cannot get out from under the costs 
because they have to participate in the discovery process, parti- 
cuarly as it relates to culpability, market shares and their particu- 
lar market share. They probably will be involved in a trial. Wheth- 
er it is as part of the basic trial or whether as a separate trial, they 
will have to be involved in the trial on their culpability, their 
market shares and the fairness of any settlement they may make. 

They get no fix on their damages because they are still open to 
additional damages in the event that it is determined that they 
succeeded in settling for less than they should have on a fair basis. 

I think inevitably there are going to be few if any settlements, 
unless you can achieve a global settlement, and in my experience, 
global settlements are very hard to get—we didn’t get them in fold- 
ing carton or in any other of the cases in which I have been in- 
volved. We got settlements ultimately as a result of individual ne- 
gotiations. That was true both in the Folding Carton class action 
and in the opt-out actions, even where there were sharing agree- 
ments, and in the opt-out actions, there were sharing agreements. 

The defendants were saving any possible contribution under the 
sharing agreements as part of the settlement, but, with contribu- 
tion and claims reduction, I think individual settlements are going 
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to be highly unlikely. I believe you will end up with a substantial 
number of defendants and plaintiffs standing trial and the number 
and complexity of trials are both going to be increased substantial- 
ly. They may increase geometrically to the extent you have to try 
claims reduction or contribution separately. To me it is frightening 
to think of a jury hearing and deciding all of these things in one 
trial. I believe juries can do great things, with effective judicial 
management and lawyers not attempting to obfuscate. But there is 
no question in my mind that you will have much more complicated 
trails, that you will have more trials and less settlements and you 
will have more appeals because every time you get into more rul- 
ings, more hearings, more decisions, you get more appeals. 
[The statement of Hon. Hubert L. Will follows:] 


PREPARED STATEMENT OF HuBErT L. WILL, BEFORE THE COMMITTEE ON THE 
JUDICIARY, SUBCOMMITTEE ON MONOPOLIES AND COMMERCIAL LAW 


Mr. Chairman, Members of the Subcommittee: My name is Hubert L. Will. Since 
1961 I have been a United States District Judge for the Northern District of Illinois 
in Chicago. Prior to that I was a senior partner in the Chicago law firm of Nelson, 
Boodell and Will engaged in a general, corporate and trial practice. During World 
War II, I was chief of the counter-espionage branch of OSS in Europe and before 
that served in several government agencies here in Washington, including the Secu- 
rities and Exchange Commission, as secretary to Senator Robert F. Wagner of New 
York and Clerk of the Senate Banking Currency Committee of which he was chair- 
man, and as a special assistant to the Attorney General in the Department of Jus- 
tice. 

For more than fifteen years I have been a faculty member of the seminars for 
new federal district judges conducted by the Federal Judicial Center discussing prin- 
ciples and practices of judicial administration, the handling of complex cases and 
other subjects of importance of district judges. During that same period, I have been 
a member of the Board of Editors of the Manual for Complex Litigation and have 
handled as the transferee judge a number of complex multidistrict cases as well as a 
number of complex cases filed in Chicago, including securities, patent, aircraft disas- 
ter and antitrust cases. 

The three most recent multidistrict cases are typical. MDL 223 involved class 
action cases filed in a number of districts challenging under the federal securities 
laws the tender offers of Esmark, Inc., a conglomerate holding company whose sub- 
sidiaries included Swift and Company, Playtex and others, seeking to acquire the 
shares of TransOcean, Inc., an oil and gas exploration and development company. 

MDL 250, the so-called Folding Carton Antitrust cases, involved antitrust class ac- 
tions filed against the manufacturers of approximately 70 percent of all folding car- 
tons used in the United States, with 1974 annual sales of folding cartons (including 
milk cartons) in excess of one billion dollars, charging them with a nationwide price 
fixing conspiracy. These actions were filed in several districts after the Department 
of Justice brought both criminal and civil cases in Chicago charging the same price- 
fixing conspiracy. The first one and one-half years after the cases were transferred 
by the Multidistrict Panel to Chicago were involved primarily with pretrial confer- 
ences, depositions, document discovery, motions, discovery maneuvers, rulings, five 
interlocutory appeals, and a mandamus effort. 

Commencing in the spring of 1978, after court-induced efforts at a “global” settle- 
ment with all defendants had failed (the total settlement offer of $35,400,000 was 
rejected by plaintiffs’ class counsel), individual settlement negotiations were com- 
menced. In September 1978, four defendants, two large and two small, settled the 
class claims against them subject to court approval, for an aggregate of $47,760,000 
which was deposited at interest in a settlement fund. During the next year, the re- 
maining twenty defendants settled the class claims against them for an additional 
$151,855,000 or an aggregate settlement of just under $200,000,000. There remained 
some fourteen opt-out plaintiffs and after another year and a half of discovery 
during which some defendants settled with some opt-out plaintiffs, we set the re- 
maining cases for trial. During the months just before the trial date, the remaining 
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Throughout the entire period, Senior Judge Edwin A. Robson, one of the authors 
of 28 U.S.C. § 1407 creating the MDL Panel, an original member of that panel and 
of the Board of Editors of the Manual for Complex Litigation shared responsibility 
with me for the supervision of both the class action and the opt-out cases. At the 
parties request, we participated in numerous settlement conferences and ultimately 
passed upon the reasonableness and fairness of all settlements, fees, expenses, etc. 

As a rough measure of the fairness and reasonableness of the settlements, the 
first class settlement, with Container Corporation of America on September 22, 
1978, represented 4.39% of that corporation’s sales in the four year period involved 
whereas the last class settlement, with Mead Corporation one year later on Septem- 
ber 1, 1979, represented 5.36% of that corporation’s sales, a difference justified by 
the substantial additional discovery expenses incurred by the plaintiff class during 
the year and the interest income on the settlement amount during that year lost by 
the plaintiff class and enjoyed by the defendant. The over-all settlement of approxi- 
mately $200,000,000 represented 4.24% of all defendants’ sales. In this connection, 
we had secured the opinion of a court-selected expert, Professor F. M. Scherer of 
Northwestern University that, from the discovery evidence which he had examined, 
the settlements were fair including the four which were settled on terms substan. 
tially more lenient than those of most other settling defendants. 

The third multi-district case, MDL 391, which Judge Robson and J are currently 
handling, constitutes all of the cases filed in federal courts as a result of the crash 
at O’Hare Airport in May 1979 of American Airlines Flight 191 caused when a DC- 
10 airplane manufactured by McDonnell-Douglas Corporation lost one of its wing 
engines on take-off and in which some 257 persons were killed. 

One additional background item. On two occasions, the Chief Justice of the 
United States has named me to serve on special commissions or committees. The 
’ first was the Commission on the Bankruptcy Laws of the United States to which the 
Chief Justice named Judge Edward Weinfeld of the Southern District of New York 
and myself as the judicial members. On that Commission I met, learned to greatly 
respect and became good friends with two outstanding members of the House Judici- 
ary Committee, Don Edwards and Chuck Wiggins. The other was the Committee on 
the Quality of Advocacy in the Federal Courts (the so-called Devitt Committee) com- 
posed of leaders of the bar, law school deans and judges whose recommendations for . 
improving the quality of advocacy in the federal courts are now being implemented 
in a number of federal districts across the country. 

I appear before your subcommittee in response to Chairman Rodino’s letter of 
April 8, 1982 to William E. Foley, Director of the Administrative Office of the 
United States Courts and the Chairman’s letters to me of May 18 and May 27. The 
opinions which I express are, of course, solely my own and not those of the Judicial 
Conference of the United States or other judges although I have discussed them 
with a number of judges experienced in handling complex, and particularly anti- 
trust, cases. 

The first observation I would make is that the letter of April 12, 1982 which I sent 
to each member of the subcommittee contains most of my comments on H.R. 1242 
and H.R. 4072 and, rather than repeat them, I should like if permissible to incorpo- 
rate that letter in this statement. In that connection, I would like to thank those 
members of the subcommittee who were kind enough to send me their reactions to 
my comments. as 

Partly as a result of those reactions and to clarify further my position, I should 
like to make two additional points. First, I do not believe that any litigation can be 
so complex that a competent and experienced judge cannot handle it. I do believe, 
on the other hand, that cases can be so complex that the difficulty and expense of 
handling them both to the parties and to the judicial system makes them not viable. 
It is clear, I believe, that contribution and claims reduction would greatly increase 
the number and the length of antitrust trials and appeals as well as the complexity 
and length of handling antitrust cases of all sizes. Your committee has, I believe, 
received an analysis of private antitrust litigation in the district courts prepared by 
the Administrative Office which confirms that antitrust cases under the principles 
which have applied since the Sherman and Clayton Acts were enacted remain in 
the courts longer and, if tried, consume more trial time than any other case type. 
Making them more likely to be tried, making both the pretrial handling and the 
trial or trials substantially longer and more complex, increasing the probability of 
appeals, all will inevitably tax further an already overburdened federal judiciary 
and require the creation of more judgeships. Given the extent of the problem and 
the possible alternatives for dealing with it which would have less judicial impact, I 
conclude that contribution and claims reduction legislation as embodied in H.R. 
1242 and H.R. 4072 is not desirable. 
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The second, additional observation I would make is that I recognize that the 
present applicable principles of no contribution and no claims reduction may, in a 
few cases, result in excessive judgments. I would point out that almost all private 
antitrust cases, and there have been many since the antitrust laws were enacted, 
have been disposed of without any such problem. And this is not because a dispro- 
portionately large number of them are settled. In 1981, some 89.6% of all antitrust 
cases were disposed of without trial and 10.4% were tried. The comparable rations 
for all civil cases was 91.3% disposed of without trial and 8.7% tried. Nor have de- 
fendants who stood trial always been found liable. A number of cases comes to mind 
in which defendants who stood trial won. They include MDL 65—In re Auto Fleet 
Antitrust Litigation (N.D. Ill. 1978); Phillips v. Chicago Merchantile Exchange, 70 C 
1216 (N.D. Ill. 1978); In re Nissen Antitrust Litigation, 577 F. 2d 910 (5th Cir. 1978); 
MDL 323— In re Fine Paper Antitrust Litigation (E.D. Pa. 1980); and MDL 376—In 
re American Bag and Paper Antitrust Litigation (E.D. Pa. 1980). : 

I am not personally familiar with the history of the cases in which the problem 
has arisen. And I do not suggest that nothing should be done about it. I do believe, 
however, that there must be a better solution than to greatly complicate every anti- 
trust case to solve the problems of a few defendants in a few cases. 

The Chairman in his letters to me has asked me also to comment as to the poten- 
tial judicial impact of some of the possible alternatives which he forwarded to Attor- 
ney General Smith in his letters of March 15 and May 17, 1982. Without attempting 
to quantify the exact extent to which each would complicate the handling of anti- 
trust cases, since this is obviously impossible, I believe all would result to a greater 
or lesser degree in more trials since they would all diminish settlement incentives 
and some would also result in longer pretrial and trial times. Those that retain con- 
tribution and claims reduction in some form will, I believe, impact most on the judi- 
ciary as will any proposal requiring a determination of the “relative responsibility” 
of each defendant whether by a jury or by the court. 

In this connection, it has been my experience, as I will discuss more fully in my 
oral presentation, that such factors as the defendants’ responsibility, its financial 
capacity, the strength of the plaintiffs’ evidence against the particular defendant, 
etc., are all taken into consideration in settlement negotiations. This has been true 
in all the many settlement discussions in which I have participated and the ulti- 
mate settlements reflect these facts. 

Those alternatives which would put some ceiling on damage judgments such as 
two or three times treble damages would not, in all probability, make the pretrial or 
the trial more complex but would probably produce more trials and, accordingly, 
place a greater burden on the judiciary than at present. 

I have not directed any comments herein to the obviously important policy ques- 
tions of the probable impact that each of the proposals for change will have on de- 
terrence, on the incentives for ‘private attorneys general” and their clients to bring 
antitrust suits and, therefore the enforcement of the antitrust laws, on the fairness 
of the dispositions of antitrust claims and other policy questions which I recognize 
as the province of the legislative and not the judicial branch. I am pleased, however, 
that the Subcommittee has requested the views of individual members of the judici- 
ary as to the potential judicial impact of the proposed legislation. I hope my obser- 
vations will be of assistance to you in your deliberations. 


U.S. District Court, 
Chicago, Ill., April 12, 1982. 


Re H.R. 4072—Contribution legislation. 


Hon. Peter W. Ropino, Ir., 
Chairman, Subcommittee on Monopolies and Commercial Law, 
Rayburn House Office Building, Washington, D.C. 


Drar CHAIRMAN Ropino: In more than twenty years as a federal judge, this is 
only the second time that I have felt impelled to communicate to Members of Con- 
gress my views on pending legislation. The legislation now pending before the Judi- 
ciary Committee that would establish rights of contribution and claim reduction in 
price-fixing antitrust litigation is, in my opinion, seriously defective and should not 
pass. In light of my many years of experience in handling complex antitrust litiga- 
tion and as a longtime editor of the Manual for Complex Litigation, published by 
the pederal J nea Soar feel compel to point out several important areas in 
whic e pending contribution legislation would di justi 
apes ibe Dee ue c gl d disserve justice and the purposes 

My concerns over the proposed legislation are in three areas (1) i - 
plexity and management difficulties; (2) serious additional \ ana rina ane oe 
ment, and (3) an erosion of the present deterrent force of the antitrust laws. 
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First, complex antitrust litigation under our present procedures poses substantial 
management problems for litigants and, in particular, the courts. If these cases are 
not capable of speedy and inexpensive determination, then the policy and purposes 
of the antitrust laws are eroded. Overlaying this already complex litigation with 
contribution and claim reduction would create immense additional management 
problems. For example, along with Senior Judge Edwin Robson, I presided over the 
Folding Carton Antitrust Litigation which involved a national price-fixing scheme 
in the folding carton industry and resulted in payments by the defendants to the 
plaintiffs in excess of $250,000,000. Ultimately, both the class action and all of the 
opt-out actions were settled without trial. The collusive activities in this major na- 
tional industry cost consumers hundreds of millions of dollars over the 14-year 
period of the conspiracy, as dramatically exposed in the Seventh Circuit’s affir- 
mance of the conviction of one of the conspirators in United States v Consolidated 
Packaging Corp., 515 F.2d 11 (7th Cir. 1979). The other defendants either pleaded 
guilty or nolo contendere to the criminal charges. 

In the Folding Carton civil litigation there were over 40 companies and individ- 
uals named as defendants. If contribution and claim reduction had been the law at 
the time, each of these defendants could have and undoubtedly would have filed 
cross-claims for contribution against the other defendants and these hundreds of ad- 
ditional claims, cross-claims, third-party claims, answers and related motions would 
have seriously threatened any chance for the successful management of the case. 
Your Committee is acutely aware of the present overcrowding in the federal courts, 
yet this serious situation would become even more critical if contribution and claim 
reduction were allowed to further complicate already complex litigation. Scarce ju- 
dicial resources would be diverted to try to handle the flood of additional work that 
would be generated if antitrust defendants could sue on cross-claims or third-party 
claims against each other. 

Several additional points should be stressed as to the increased complexity of anti- 
trust litigation if contribution and claim reduction were enacted. 

As I discuss later, settlements would be substantially impeded by a contribution 
pe and any additional obstacles to settling these complex cases should be discour- 
aged. 

A new rule of claim reduction would require a separate determination of the 
market shares and damages attributable to each settling and non-settling defendant. 
Thus, much of the case against settled defendants would have to be tried even 
though those defendants had settled expressly to avoid the substantial cost and in- 
convenience of further litigation. 

The additional trial time devoted to determining the market shares of defendants 
because of claim reduction would be monumental in multi-party cases such as Fold- 
ing Carton since market share and damage issues are extremely time consuming, 
and normally take up 50 percent or more of the time spent in trying an antitrust 
case. 

Antitrust cases would proliferate out of proportion because without contribution 
the number of defendants is determined by the plaintiffs, whereas with contribution 
named defendants could and would bring into the litigation by third-party claims, 
tens—or—hundreds of additional party defendants. Moreover, there is the addition- 
al risk that financially sound defendants would, for coercive and ultimately anti- 
competitive purposes, sue financially weak competitors. Frequently, such financially 
weak defendants seek early settlements to save the expense of discovery and possi- 
ble trial. Under the proposed statute, they could still be brought back into the litiga- 
tion because of the need to establish market shares under the bill’s claim reduction 
provisions. 

All of these additional management problems fly in the face of the Supreme 
Court’s message in J/linois Brick, 431 U.S. 720 (1977), that policies must be shaped 
to eliminate, not to add to, the complexities of antitrust litigation. From my vantage 
point as a judge who has spent over two decades presiding over just such complex 
litigation, it is clear to me that contribution and claim reduction would add enor- 
mous difficulties in managing antitrust cases which in turn would threaten the 
basic antitrust enforcement mechanisms currently in place. 

In this connection, I should emphasize that my prime concern is justice, not effi- 
ciency. In my opinion, however, the proposed legislation will not only greatly in- 
crease the complexity of these cases but, more importantly, will seriously derogate 
the quality of justice achieved. It is simply unjust to permit defendants who elect to 
stand trial and lose to pass their losses, or most of them, on to plaintiffs through the 
mechanism of claim reduction, which eliminates each settling defendant’s full tre- 
bled market share from the amount of damages the plaintiffs may recover. Under 
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the proposed legislation, plaintiffs may well lose a substantial share of their total 
damages because of settlements made with less culpable or insolvent defendants. 

I find it inexplicable that Congress would seriously consider making it the law of 
the land that a defendant who elects to stand trial will enjoy all the benefits of no 
liability and no damages if it wins, but will pass on to others the bulk of its losses if 
it loses. This is the kind of “heads I win, tails you lose” arrangement which the law 
generally frowns upon because it is basically unfair. Not only is it unfair but, as 
previously indicated, it will so complicate already complex antitrust cases that they 
may become impossible to conduct. If Congress desires to repeal the antitrust laws, 
which I assume it does not, it should do so directly and not by making them unfair 
and impossibly complex. aa ‘ 

Second, contribution and claim reduction would create major disincentives to set- 
tlement. Claim reduction, by eliminating the deterrent effect of joint and several 
liability, would allow a price-fixing defendant to calculate in advance its potential 
damages based upon its market share. Armed with this information a defendant has 
little, if any, incentive to settle because if it chooses to go to trial it knows in ad- 
vance the full extent of its damage exposure. There is no reason for me to belabor 
this point. Professor Frank Easterbrook of the University of Chicago Law School has 
shown in his testimony before your Committee the serious obstacles to settlement 
that contribution and claim reduction would create, and from my experience on the 
bench Professor Easterbrook is clearly correct. Contribution and claim reduction 
would inhibit settlements and thus further add to the burdens already facing the 
courts in handling these difficult and time-consuming cases, most of which, as you 
know, are settled. 

Finally, I respectfully dissent from the view that contribution and claim reduction 
would somehow increase the deterrent effect of the antitrust laws. That simply is 
not so. It is obvious to me that reducing the penalties which businessmen can rea- 
sonably expect if they engage in price-fixing and other anticompetitive activities 
will only encourage such activities. Price-fixing is not a crime of necessity or pas- 
sion; it is a contemplative commercial crime done knowingly to enjoy supracompeti- 
tive prices and profits by avoiding the rigors of competition. It is a serious distortion 
of our free enterprise system. 

Businessmen are of necessity risk-averse, and if penalty risks are reduced the dis- 
incentives to price-fixing will likewise be reduced. This is the heart of the matter. 
My experience on the bench has persuaded me that the present penalties of treble 
damages and joint and several liability do not create unfair or unreasonable risks to 
businessmen who are acutely aware of these risks in advance of any potential price- 
fixing activities. These risks can and should be avoided by not engaging in price- 
fixing. Any legislation which reduces the present deterrents to price-fixing should 
not be enacted. Given the number of price-fixing conspiracies which have come to 
light, it is apparent that even the present sanctions do not inhibit all such anticom- 
petitive activity. What is needed is better and more cost-effective enforcement of the 
present antitrust laws, not a weakening of their deterrent force. 

I note that considerable attention has focused on the question of retroactivity of 
the proposed legislation. This shift in emphasis is unfortuante for two reasons. First, 
it is basically unfair for litigants to try to use Congress to upset results fairly 
reached in lawsuits tried under the existing rules when these rules were known to 
all the parties before they made their litigation or settlement decisions. But more 
importantly, the dispute over retroactivity works to obscure the basic truth that the 
pending contribution and claims reduction legislation is fundamentally seriously 
flawed and should not be passed. Legislation of this kind most certainly should not 
be made retroactive. More important, it should not be enacted at all. 

Sincerely, 
Husert L. WILL. 


Mr. EvANs. Excuse me. 

Judge Wi... I am through. 

Mr. Evans. Judge, we have to catch a vote and we will stand in 
recess for about 10 minutes. 

[Brief recess. } 

Mr. Brooks. Your Honors, we are delighted to have you. In view 
of the fact a good many of the members are going to be in and 
out—we may have another vote at any time—I would ask unani- 
mous consent that the members be allowed to submit questions to 
you. I do not think they would be that involved or difficult for men 
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of your rare competence, but if we could do that, then the few 
people who do not have an opportunity to question you could send 
any question they might have. Would that be agreeable with you 
gentlemen? 

Judge WILL. Certainly. 

Judge ScHwarzer. Certainly. 

Mr. Brooks. I have a couple of questions that I would like to ask 
that are of major interest to the chairman of the full committee. 

In reviewing your testimony, Judge Schwarzer, it appears you 
feel that management problems that exist in the current legisla- 
tion could be reduced significantly through redrafting. Your princi- 
pal worry about management is the claims reduction feature, is 
that correct? 

Judge SCHWARZER. Correct. 

Mr. Brooks. Do you have any suggestions on that drafting that 
would remedy that situation as you see it? 

Judge ScHWARZER. The answer breaks down into two parts. 
There are other simpler approaches, and as I tried to suggest earli- 
er, I think a simpler approach that would accomplish some of the 
purposes would be to abolish the Flintkote rule, and that is some- 
pave that is worth considering, but of course, it is a question of 

olicy. 
i Insofar as technical changes are concerned in the existing legis- 
lation, I think the principal suggestion would be to give serious 
consideration to the ABA proposal. 

I don’t know that I have the exact language, but in substance, 
the ABA proposal gives the plaintiff a choice of having the claims 
reduction determined either at the time of the settlement or at the 
trial or after the trial. 

I think it will often be true that if the plaintiff does not know 
what the claims reduction effect on settlement will be, he may be 
deterred from settlement. 

On the other hand, there will be many cases when the plaintiff 
wouldn’t want or care to have the determination made, so you can 
reduce the complexity by providing that the option shall be open to 
the plaintiff to have that determination made at different times. 
That is my principal suggestion on drafting, if I make myself clear, 
Mr. Chairman. 

Mr. Brooks. One other question. There has been much testimony 
about H.R. 5794 which centers on the difficulty of applying the rel- 
ative responsibility formula in cases other than horizontal price 
fixing. In your testimony you both would appear to focus on the dif- 
ficulties for the judiciary in the horizontal price-fixing context. 
Would the relative responsibility formula be a problem? Are there 
fewer defendants in vertical cases and would more definite inter- 
pretation of relative responsibility develop over time on a case-by- 
case basis? Judge Will, you might want to comment on that, or 
Judge Schwarzer. runt 

Judge WIL. The relative responsibility issue would create consid- 
erable additional judicial impact, both in the horizontal and in the 
vertical, but more in the horizontal, because there normally are 
more defendants in a horizontal price fixing case and the whole 
issue of relative responsibility would be a new issue which would 
have to be tried. Somebody would have to decide it. I don’t know 
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whether you give specific interrogatories to a jury or provide the 
judge is to make the determination of relative responsibility and I 
am not sure you can constitutionally do that. More importantly, as 
I said in your absence, what happens in settlement discussions 1s 
that relative responsibility is a factor. I was talking about the MDL 
250 case, and I said that all of those settlements reflect relative re- 
sponsiblity as well as the financial ability of the particular defend- 
ant to pay and the predicted strength of the plaintiffs’ case. The 
plaintiffs carefully spelled out what they thought the relative 
strength of their cases were, so we took into consideration in the 
settlement relative responsibility, financial ability of the particular 
defendant and the relative strength of the plaintiffs’ case against 
the particular defendant. 

Those factors you could never get into a trial. in oy 

I think settlements in these cases are a higher quality of justice 
than the verdict at the end of a perfect trial. 

Mr. Brooks. You wish to add anything to that? 

Judge SCHWARZER. Yes, it is my understanding that relative re- 
sponsiblity is an element under H.R. 5794, but it does not apply to 
horizontal cases, which are based on market share. Relative re- 
sponsibility would only apply to other kinds of cases. 

I think that the factors that the court would look at would be the 
kinds of factors that are not strange or new or unfamiliar. They 
would be quite manageable. 

I also think that probably the determination could be made in 
large part on the trial record, but it would probably be made by 
the judge, because I doubt there is a right to a jury trial on it. 
While it does add additional proceedings, I don’t think it would 
pose great problems and complexity in those cases. 

Mr. Brooks. Judge Will, I read former Judge Renfew’s statement 
in support of the legislation and I share with him a feeling that 
strong Judges, if they want to, can have a substantial effect on liti- 
gation and could manage antitrust cases even with contribution 
claims. I wonder if you do not feel that it might be more important 
to our system of justice that fundamental fairness prevail, even if 
it means that cases might become more complex. 

Judge Wit. Mr. Chairman, I share the feeling of every “strong 
judge” that he or she can handle any case and I went through 
what I thought was a demonstration of how we handled the diffi- 
cult cases in MDL 250 under the present rule. Here are pages of 
docket sheet entries alone. If I had the rulings that we made in 
that case, they would be three feet high. 

No question that a strong and competent judge can handle 
almost anything. The point that I have been making all along is 
that the problem which is being dealt with here has surfaced in 
only a handful of cases in the history of the antitrust laws and I do 
not think you need Draconian solutions such as are being proposed 
here to deal with fundamental fairness, and that is what we are 
talking about. 

As far as I am concerned, the system should be directed to funda- 
mental fairness first—the highest quality of justice in the shortest 
possible time at the lowest possible cost. That is a phrase which I 
first used 15 years ago and that is the name of the game. All of us 
should be involved in producing the highest quality of justice in the 
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shortest possible time at the lowest possible cost. Claims reduction 
an contribution legislation is not the way, in my judgment, to do 
at. 

There are alternatives. I am not suggesting that there is no prob- 
lem, but the problem really surfaced in the history of the antitrust 
laws in only a handful of cases and I think it can be dealt with. 
That is a policy question, but it can be dealt with without having 
the tremendous judicial impact that the legislation you are now 
considering would, in my judgment, clearly have. 

Mr. Brooks. You reminded me of Chief Judge Brown from Hous- 
ton, a very able and competent jurist. 

Judge Wii. Thank you, Mr. Chairman. 

Mr. Brooks. Mr. McClory. 

Mr. McC ory. As I perceive our judicial system, it is one which 
affords parties the opportunity to have their rights and their 
claims adjudicated. To adopt a policy whereby we would deny or 
discourage or prevent or deter adjudication and to force or coerce 
parties into settlement seems to me to abridge or destroy the whole 
purpose of the judicial system. I would think that if we are going to 
try to encourage settlements of these kinds of complex cases per- 
haps we should establish some other kind of forum, a mediation 
board or an arbitration system. I realize that there is the threat of 
the adjudication, that if you don’t settle, either the court or the 
jury are going to determine this issue. But at the same time, when 
we are discussing, as we are, how we make settlements on the basis 
of the ability of the defendant to pay, the relative culpability of de- 
fendants and other factors which go into the merits, perhaps those 
kinds of considerations could be considered by another body. 

I would also like to observe that 5,000 entries is a great number 
of entries even in a complex antitrust case. I believe in the case to 
which you referred, Judge Will, there were 35,000 plaintiffs and 
over 200 attorneys and 24 defendants. We are looking at a massive 
amount of litigation which, if each of the plaintiffs came in individ- 
ually or in smaller groups, would be even more complex. But I 
don’t like to adopt pieces of legislation or to be discouraged from 
supporting legislation simply because it is going to impose more 
burdens on the parties or it is going to be more difficult for the ju- 
diciary. So, those are my observations. 

I do have a question which I would pose to both of you. 

In our efforts to find a solution which will be fair to the defend- 
ants while imposing as small a burden as possible on the litigating 
plaintiff and the court, what changes might be made in the legisla- 
tion before us to reduce the opportunity for defendants to delay the 
presentation of the plaintiff's case by litigation or by discovery 
with reference to the question of apportioning of damages among 
themselves. I realize that you don’t have to go into the question of 
revision of the rules of discovery under the Federal Rules of Civil 
Procedure, because we all went overboard on that and now we are 
trapped in the multiple abusive use of rules of discovery, but we do 
have a problem before us. 

We have a question of fairness and equity and I would like to 
know what changes you think we can make in order to resolve a 
very real question which we have before us. 
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Judge Scuwarzer. If I may address that point it is dealt with in 
some detail in my statement, and I will just summarize it. We are 
talking about making sure that the contribution claims can't be 
misused to expand the litigation unduly, and although you cant 
control that altogether, I would suggest four revisions in the stat- 
ute. 

The first one is to limit contribution claims to those that would 
be made in the underlying action in which the damage claim is as- 
serted. You would have to raise it in that action, rather than bring 
a separate lawsuit. You could only assert contribution claims 
against either persons that are already named as defendants or 
against other persons who are alleged to have been conspirators, 
joint tort feasors, and are alleged to have caused the damage for 
which the plaintiff is trying to recover in that action. 

Mr. McC.ory. Contribution does not necessarily have to have a 
judgment? 

Judge SCHWARZER. Right, but I am saying the contribution claim 
by the defendant would be limited to a certain class of people. The 
defendant can’t go out and pick up Joe Smith on the street and 
make him a defendant because he, the defendant, thinks he had 
something to do with it. He can only make those people contribu- 
tion defendants who the plaintiff has claimed in the underlying 
action contributed to the damage that he is seeking to recover for. 

No. 8, contribution claims would have to be made within a limit- 
ed period of time after the filing of the original action. Most of this 
legislation either has no time limit or it allows 6 months after the 
conclusion and I think that is too late. It ought to be known at the 
time discovery is going forward and the case is being managed 
whether there are contribution claims so they can be dealt with 
right then and there. 

The fourth suggestion is that contribution claims, and this is the 
point I think you were going to make Congressman, may not be as- 
serted by defendants who have settled, and H.R. 5794 deals with 
that specifically, but H.R. 1242 does not preclude a defendant who 
has settled from later making a contribution claim. They ought to 
be out of the lawsuit, both as defendants and claimants, and if you 
made those four revisions, you would have a more manageable bill. 

Mr. Butter. Will the gentleman yield at this point? 

Mr. McCtory. Sure. 

Mr. Butter. Pursuing this, and I want to understand your limi- 
tations on the code or on bringing in contributors, you have a 
plaintiff who has filed an action naming a number of people as de- 
fendants, and during the course of discovery he finds there are 
some more violators out there and they are not named as defend- 
ants. What right has a defendant under your proposal to bring 
those additional conspirators in as contributors? 

Judge SCHWARZER. If the plaintiff seeks leave to amend his com- 
plaint during the litigation to add new parties, then I would 
assume that the defendant making a contribution claim would 
mi the same right to amend his contribution claim to add those 
people. 

Mr. Butter. But the defendant, in that instance then, is at the 
mercy of the decision that the plaintiff makes about the parties he 
is going to bring into the litigation? 
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Judge Scywarzer. Not only parties. The defendant can make a 
contribution claim against parties and named coconspirators. The 
defendant would be precluded from enlarging the litigation by 
bringing in parties that are not named in the original litigation as 
defendants or as people who caused the damage. 

I think that may be a reasonable accommodation here of the con- 
flicting policies. 

Mr. But er. I thank the gentleman. 

Mr. McCtory. I think Judge Will has some comments. 

Judge WILL. I would observe first, I think we are getting into the 
area of policy and I would like to avoid that because that is your 
responsibility. 

If you are talking about judicial impact, I would recommend that 
whatever legislation you propose meet two criteria: One, that it 
deal with the problem of the extraordinary case, of the extraordi- 
nary defendant such as has given rise to all of this proposed legis- 
lation, and two, that it do so in such a fashion that it does not dis- 
courage either settlements or the bringing of private attorneys’ 
general actions, because private suits are an important part of the 
antitrust law enforcement scheme. I am not going to tell you spe- 
cifically what I think, although I have some opinions as to what 
could be done, but those two factors, I think, are what you should 
be measuring anything that you propose against, that is—one, will 
it deal with the problem in the extraordinary case, and two, will it 
not unduly discourage either settlements or the bringing of private 
antitrust suits. 

Mr. Brooks. Thank you very much. 

Mr. Mazzoli. 

Mr. Mazzoui. Judges, welcome. I have to confess that a lot of 
what you have been saying has gone over my head. 

The reason that I guess we are here today and have all these 
pieces of legislation introduced is because some companies claim 
that a terrible injustice can be done to them if they want to play 
out their opportunities in a lawsuit and they guess wrong or have 
been unsuccessful. 

Let me first ask both of you, is there any validity to that claim? 

Judge WiLL. There is validity to the claim that if you stand trial 
and you are the last or one of two or three last defendants, all 
others having settled, and if you end up being found liable, you 
then are responsible for the total antitrust damages which is single 
damages trebled less the aggregate of any settlements that have 
been previously made, and in that situation, which happens very 
rarely, you can find yourself with a substantial judgment. This has 
happened in a few cases in the history of the antitrust laws and 
that is why we are all here today, so it is possible for that to 
happen; yes. ° hot 

Mr. Mazzout. It is possible for there to be a significantly large 
body of damages, but my question is, Is it unfair? Is that 
unconscionable? Is it inequitable, given the decision of a court of 
law, and the fact the defendant has had lawyers and law books at 
its disposal? Is there an essential unfairness in the saga that you 
have described? et ; 

Judge Witt. It depends on what your criteria of fairness are, 


Congressman. 
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If you think that it is unfair if the ultimate result may impose a 
disproportionate judgment on those defendants standing trial, it is. 
If you think that is is not unfair to suffer the economic result of a 
calculated risk which you knowingly took, the answer 1s, that is 
the calculated risk which the defendants who stood trial knowingly 
took and it is not unfair. 

Mr. Mazzou1. Would you comment on that? 

It is a sophomoric question, Judge. 

Judge ScuwarzeER. You put your finger on the heart of the issue. 

Let me add one dimension to this. It is quite true that there have 
been very few of these cases in which a defendant or two have 
played out the string and ended up with an astronomical judgment 
against them. But the fact is that in every horizontal price-fixing 
case or any other conspiracy case in which all of the defendants 
are jointly and severally liable and anyone can be held liable for 
all of the damages of the group, this is a reality that influences set- 
tlement. 

Now, in the basic antitrust case, Congress has determined that in 
order to deter antitrust violations, a defendant is liable for three 
times the damages caused. In the normal case, this applies to the 
damages caused by him. 

But in these conspiracy cases, the way the law is now, a defend- 
ant is liable for three times the damage caused by the whole con- 
spiracy. You could argue that this magnifies the deterrent effect 
which Congress had originally intended in section 4 of the Clayton 
Act beyond what is normally the case. It plays an important part 
in the settlement process, and it does result in settlements at 
higher levels than would otherwise be the case. 

Mr. Mazzoui1. Can what you just said be documented? Is there 
something that 1 could read that says that the nonexistence of a 
right of contribution has really led to numerous or a few or a hand- 
ful or some cases in which this kind of a problem has occurred? 

Are these demonstrable or quantifiable at all? 

Judge SCHWARZER. You have to talk to the people that are in- 
voled in the litigation, the settlement process and you get different 
views on it. 

I am not saying that it is a problem. It may be a problem de- 
pending from where you look, but I think the fact of the exposure 
is not deniable. Since that exists, it is a fact that enters into the 
settlement negotiations. 

Mr. Mazzoui. Thank you, Judge. 

Judge Wi. I would like to point out, and I agree that it is a 
factor, which has certainly contributed to the evaluations by both 
plaintiffs and defendants of what would be a reasonable settlement 
in a particular case, but I would like to point out that historically, 
until 3 years ago, no antitrust case was ever settled for as much as 
100 percent of single damages. Not treble damages, single damages. 
Historically, defendants kept part of their allegedly illegal profits 
when they settled. 

I believe I was the first judge to reject a settlement, in the Chica- 
go metropolitan area antitrust price-fixing coal cases, which was 
less than 100 percent of single damages in a case in which the lia- 
bility was pretty clear although the defendants had been acquitted 
in a State criminal trial. In Folding Cartons and in Corrugated in 
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Houston, the settlements have approximated 100 percent of single 
damages, but they were not in excess or were negligibly in excess 
of 100 percent of single damages in those cases. So given the 
present leverages of treble damages, joint and several liability at- 
torneys’ fees and no contribution or claims reduction, we have not 
ended up with what I consider to be unconscionable settlements. 

Mr. Mazzout. Let me see if I can follow this, too. Both of you say 
that the existence of treble damages, no contribution, joint and sev- 
eral liability is a factor to be considered. From what little I remem- 
ber of law school, isn’t that what lawyers are supposed to be in the 
game for, to try to figure out the pluses and minuses, swings and 
Sways, ups and downs? Is that what lawyers are there for partly? 

Judge WiLL. It is what lawyers are supposed to be doing and 
what ultimately clients are supposed to decide when they take 
their lawyer’s advice or reject it as to whether to settle or stand 
trial. As I said before, in my observation of the process at work in a 
number of cases, that is exactly what lawyers do and it is fair and 
works well. 

Mr. Mazzoui. Judge, would you comment? Is it simplistic or 
wrongheaded to think that is part of what lawyers are supposed to 
advise—to say, “Look, here is the state of law and here is your 
-array of opportunities and here are your options, take road A or 
road B and one is paved with gold and one is a road to destruc- 
tion?” Is that too simple? 

Judge ScHwARzER. That is an accurate description of the state of 
affairs as it is now. 

The question is whether you want to tinker with the balance of . 
negotiating power as it exists. Of course, lawyers deal with situa- 
tions as they exist. Some have dealt with it to their astronomical 

rofit. 

‘ When you dig down beneath the surface, the real problem isn’t 
the law; it is the lawyers. It has been a serious problem and unless 
a judge deals with it and rides very close herd on the lawyers, 
there is an enormous opportunity for abuse. 

Mr. Mazzou. May I ask a question. What little I remember of 
law school is that the Judge is sitting up on Mount Olympus. He 
has power, authority, and law books at his array to develop mecha- 
nisms and answers to all the questions. Is it too far wrong to sug- 
gest that an innovative, intelligent, aggressive, thoughtful judge 
could develop a court case and rules of the road? Is that too far 
wrong that Judges probably have at their array a pretty good 
amount of—— 

Judge SCHWARZER. We both agree that an innovative judge who 
is willing to come down hard can deal with settlements now and 
prevent abuses. . 

Judge WiLL. When we came down to the last three defendants in 
the class action of MDL 250, the plaintiffs’ class counsel wanted to 
get substantially higher settlements from the “holdouts” as they 
called them than they had gotten from the other defendants over a 
period of 10 months, and I enunciated what they thought was a 
revolutionary principle. Since rule 23 requires me to approve the 
reasonableness and fairness of settlements, I held that ! could 
reject them on the ground that they were too high as well as too 
low. We developed a rule of thumb which was, we took as the base 
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the range of previous settlements, and determined the median of 
those settlements. We added to that the expenses which had been 
incurred in the previous year by virtue of the discovery which had 
to be pursued in that year, and the loss of the use of the funds. 
And we were talking about a lot of money, $13 million in the case 
of one defendant, Mead, alone and a year’s availability of that 
amount to the defendant and its nonavailability to the plaintiffs. 

We simply required that the increments be measured to reflect 
the actual economic difference between settling early and settling 
later. Then we came to the opt out cases and the opt out counsel 
said, “Judge, our settlements are none of your business. You don’t 
have the authority to pass on the in fairness.” We said ‘Forget it.” 

We asserted that we had the authority to pass on the fairness of 
the opt out settlements to determine in retrospect whether or not 
we were misled in approving the settlements in the class action. As 
a result of taking that position, we participated in the settlement 
negotiations and we kept a cap on the demands which were made 
in the opt out cases. In the final one of those which involved Kraft 
& Co., Kraft’s counsel said “Judge, I don’t agree with you, but have 
an obligation to take your proposal to my client” and he did and 
the client told him to take it. 

The short answer to your question is yes; judges have a lot of 
power at the present time to prevent gouging. 

Mr. Mazzoui. Thank you very much. 

Mr. Brooks. Mr. Butler? 

Mr. Butter. While I was sitting here and thinking, as I listen to 
counsel here and as I look forward to reentering the private sector, 
it sure would be nice just to have one antitrust case and adequate 
provision would be made for my declining years. Of course, if I 
could impose contribution and claims reduction, J might be able to 
take care of my two children who graduated from law school this 
year, so I listened very closely to what you had to say. 

I thank you for your contribution. 

I am still interested in the real world, though, of how this thing 
is going to work out. We impose contribution or claims reduction 
on Folding Cartons and then we went through that and we had 
some suggestions and, Judge Schwarzer, maybe we can clean up 
our act a little bit, still we have the basic problem, it seems to me, 
with the 24 by 23, 552 separate pleadings floating around there and 
everybody has an opportunity to discover one another. How, even 
under existing rules of the court, would we ever be giving all of 
those people an opportunity to exercise their rights to discover one 
another and so forth. Would the litigation be tied up forever? 

Judge Schwarzer, if you could go first... 

Judge Scuwarzer. I don’t disagree with what Judge Will has 
said in his description, but so far as the 552 claims are concerned, 
that is just a matter of filing another piece of paper. What does it 
mean? 

As I envision the contribution and claims reduction proceedings, 
the key question will be how much were the sales and purchases” 
and what is the total market. That is the kind of information we 
get in a normal antitrust case. It may not necessarily be required 
although generally it would be within the scope of normal discov. 
ery. 
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We are talking about price-fixing cases in which the criterion for 
contribution and claims reduction is relative to sales and pur- 
chases, and that kind of information is not difficult to get It is usu- 
ally produced in the normal course of discovery. You might argue 
in the proceedings about which sales and purchase you include and 
exclude, and for what period of time, but the basic discovery is 
done in most cases anyway. 

It will have to be generated in most cases because it is relevant 
to damage determination and to the other issues in the lawsuit, so 
while you can imagine horrible consequences, they are not neces- 
sarily true. 

Mr. BuTLER. You are saying that the scope of inquiry of the dis- 
casi is not greatly expanded by contribution and claims reduc- 

ion? 

Judge SCHWARZER. Based on purchase and sale, that is right. 

Mr. But er. I think we have got your perception of this. 

Judge WILL. I want to add, while it is difficult to project exactly 
how much additional discovery would be involved, that there would 
be substantial additional discovery is, I believe indisputable. 

At some point you are going to have to try these additional cases 
and claims, they don’t settle. One thing further, Congressman 
- Butler, it does not make any difference whether you are a plaintiff 
or a defense counsel in these cases. They are good cases for an at- 
torney to have. When we got to awarding fees, we asked the de- 
fense counsel to give us some picture of what their fees were so we 
could have some additional basis for determining what was fair 
and their fees were even greater than we allowed the plaintiffs 
counsel, but of course, there were 24 defendants and a lot of legal ~ 
talent and a lot of time spent. 

If you can get on either side, do it. 

Mr. But er. If you let lawyers set fees for one another, it is a 
pretty good rule of thumb to see. 

We have been talking about price-fixing cases really. 

Mr. Baxter suggests the so-called relative responsibility standard, 
and that is a good deal broader area of inquiry and broader discre- 
tion than the Judge. Would that be workable in complex antitrust 
litigation involving contribution and claims reduction? 

Judge SCHWARZER. Well, the cases that have caused management 
problems are the horizontal price-fixing cases because of the large 
number of plaintiffs and defendants and the many different ac- 
tions, but the run of the mill antitrust case is not a multiparty 
case. There are relatively few people in it, sometimes one, maybe 
three or five and in those cases, even if a contribution claim is 
made, while it engenders some additional work for the judge, I 
can’t conceive that there is much complexity added assuming it is 
properly managed. Of course, you really have to keep your eye on, 
these cases, and if you don’t manage an antitrust case well, the 
simplest case is going to get out of hand. But I don’t think there is 
any necessary large impact on these cases because most antitrust 
cases don’t involve that many parties and are not that multiplici- 
tous. 

Judge Witt. When you have only two or three or four defend- 
ants, the problem does not arise. They settle or entered, they go to 
trial and if there is a judgment entered, they respond to it. 
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The whole issue only rarely arises and then in cases with a large 
number of defendants. The few cases which gave rise to this legisla- 
tion are, I believe, all horizontal price-fixing cases, and there are 
only a relatively few cases in which the problem has surfaced. You 
don’t need contribution legislation in the small, two-, three-, four- 
or five-defendant cases, because they work themselves out over a 
period of time either in settlements or in sharing the judgment. 

Mr. Brooks. Mr. Hughes, the gentleman from New Jersey. 

Mr. Hucues. Thank you, Mr. Chairman. I, too, want to welcome 
the panel. , 

Judge Will, I gather from your testimony, you think the present 
system works pretty well—that we are only talking about a few 
cases and a few individuals. 

You suggested later you believe a better solution than the one 
proposed is out there. I wonder if you could suggest one. 

I looked through the balance of your statement, and I did not see 
any solutions. 

Judge Wii. You are asking me a policy question, and we are not 
supposed to tell you what the policy should be. 

I gave the criteria for a solution which I thought you ought to be 
looking for, which is, one, have some limitation which will protect 
against the rare Draconian result, and, two, do not make that solu- 
tion so favorable to defendants that it either discourages settle- 
ments, or discourages plaintiffs from bringing these private attor- 
neys general action to help enforce the antitrust laws, because I 
recognize that Congress, when it passed the antitrust laws, contem- 
plated governmental and private actions and encouraged private 
actions by providing for attorneys’ fees over and above the treble 
damage judgments. 

One of the things that happens when you have a settlement is, 
there are no attorneys’ fees over and above the settlement amount. 
This is an incentive for defendants to settle. If you want to reduce 
the exposure of defendants and possibly induce the settlements by 
reviewing what plaintiffs ask for—take away the right of plaintiffs’ 
attorneys’ fees after judgment—then plaintiffs be more interested 
in settling at lower figures and defendants will be less interested in 
settling at all. I am not recommending that. 

Congress has done several things which are fundamental to the 
present dynamics of the antitrust laws, provided for treble dam- 
ages, joint and several liability, attorneys fees, and prima facie civil 
liability after a criminal antitrust conviction. What Congress has 
not done is provide for contribution for attorneys’ fees or for the 
judgment, if it comes to judgment. 

All of those things do have an effect, an inducement for negotiat- 
ed settlements which obviate treble damages, joint and several lia- 
bility, and attorneys fees for the settling defendant. 

We have had three examples in recent antitrust history in which 
all of those factors did not materialize in settlements, and you had 
very large judgments against one or two defendants who chose to 
stand trial. You can deal with unusual situations without unba- 
lancing the whole antitrust field. 

Mr. Hucues. There is very little difference between procedure 
and substance. Sometimes procedure dictates substance. How 
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would you feel about a rule that would permit a judge to modify a 
jury award where there has been manifest injustice? 

Judge Witt. I most certainly would prefer not to have that au- 
thority or responsibility. We do have some authority to modify jury 
verdicts. You can order a new trial or order a remittitur in a par- 
ticular case. 

You don’t need a statute to give a judge discretion to order a new 
trial or remittitur. 

Not many judges like to do that. 

I think that there is a general feeling among the judiciary that 
that is a discretion which we are not anxious to assume the respon- 
sibility for, unless the Congress shall so decree, but in terms of po- 
tential impact, it is difficult to measure it. It might well have a 
negative impact on settlements, since defendants might decide to 
stand trial in the hope of avoiding any liability and, if they lose, 
asking the judge to reduce any judgment. 

Mr. HuGuHes. No matter what you do, you are going to have some 
impact. There is nothing we can do to tinker with the present 
structure that will not have some impact. 

Judge WILL. Have as little impact as possible so as not to discour- 
-age settlements, and figure out a formula which will provide a ceil- 
ing but still impose a substantial liability. 

Judge SCHWARZER. Giving the judge additional authority to set 
aside a jury verdict, or reduce it, doesn’t really address this prob- 
lem, because the verdicts against those defendants were entirely 
proper. They are jointly and severally liable for all the damages. 
As long as there is evidence to support it, you can’t say that just ~ 
because it is big, you can set it aside. 

Mr. Hucues. I understand, but you are talking about relative 

justice. 
: Judge ScuwarzeER. It is justice within the law, and the law pro- 
vides, these defendants are jointly and severally liable. Without 
changing the law, it won’t make much sense to give the judge au- 
thority to reduce the verdict. 

Mr. Huaues. If I understand, Judge Will, you said you were not 
aware of any cases where the judgments exceeded the single dam- 
ages that were established. 

Judge WiLL. Up until 3 years ago, no settlement, not judgment, 
in any antitrust case had reached 100 percent of single damages. 

I can give you specific examples. In the sugar antitrust cases, for 
example, the total settlement was something like 40 percent of esti- 
mated single damages, and in a number of other cases, the settle- 
ments have been much less than 100 percent. In the last two cases, 
Folding Carton and Corrugated, the settlements have been in the 
neighborhood of 100 percent of single damages. 

The process has not worked to the disadvantage of defendants 
historically, except for these unusual situations where they did not 
settle, went to trial and found themselves with very substantial 
judgments, and that is the reason I would not change the basic 
system, because I think that the dynamics now are not unfair, do 
not result in inequitable settlements, and the problem is not to 
deal with the dynamics, which induce settlements, which is what 
happens in 90 percent of the cases—the problem is to deal with the 
extraordinary judgment in the unusual case. 
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Mr. Brooks. Thank you very much, Mr. Hughes. 

Mr. Evans. ’ 

Mr. Evans. Judge Will, in the scenario that you posed under the 
proposed law, you did not mention the possibility of a sharing 
agreement between the defendants. : 

Would you not anticipate that the sharing agreements would be 
somewhat common in these types of cases between the defendants, 
as opposed to suits for contribution? ; 

Judge Witt. Congressman Evans, there is nothing which fore- 
closes sharing agreements under the present law. I brought the 
Folding Cartons opt-out sharing agreement with me. 

It actually—it is 30 pages—and when they got all through, it was 
pretty much abrogated by the parties, because it has provisions for 
not being applicable. 

Sharing agreements are useful in some instances, but if you have 
sharing agreements in every case, I don’t know what the impact 
would be on settlement. Sharing agreements are now sporadic phe- 
nomena, if you like, and in Folding Cartons, we had no sharing 
agreement in the class action. We did have a sharing agreement 
entered into fairly late in the game in the opt-out cases, but, in 
fact, the sharing agreement never really had any practical applica- 
tion or significance. . 

The individual defendants negotiated settlements with the opt- 
outs, with the court’s participation, and the sharing agreements ul- 
timately were not utilized for any contribution collection from any 
of the defendants against other defendants. They each made their 
own settlements, and that was the end of it. 

I do not think that the answer to contribution will necessarily be 
sharing agreements. If it is, 1 am not sure what its impact will be 
on settlements and trials. If every case had a sharing agreement 
under the aegis of contribution legislation, I am not sure that it 
would not seriously adversely impact on settlements, and, there- 
fore, substantially increase trials. 

Mr. Evans. Judge, I appreciate your concern about settlements. I 
have a great deal of concern about relative justice. When you arm 
the plaintiff with treble damages, joint and several liability, no 
contribution, attorneys’ fees, you pretty well put a good bit of the 
ability to resolve the case in one’s favor in the plaintiffs hands. 

You have the Justice Department’s right to bring a criminal 
action. If a defendant won the criminal action, was found not 
guilty of any criminal activity, chose to contest the price-fixing 
charge on the basis they felt they were innocent of any price-fixing 
charge, they could wind up with people or with co-defendants who 
had pleaded nolo or had been found guilty, or whatever, paying a 
much smaller settlement than they would ultimately be subject to 
in the end, if a verdict was rendered. 

Is there not some way—relative culpability, relative share of the 
marketplace—can’t we make the law more fair to the people in- 
volved? 

Judge Wit. I am certainly in favor of relative justice. Nobody 
who sits where we do can have anything but concern for relative 


justice. As I said to you earlier, however, settlements do more rela- 
tive justice than trials do. 


267 


What about the defendant who determines to stand trial and is 
found liable? I assume that our system of justice rarely finds 
people liable who are not. If you will look at my written statement, 
it is not automatic that a defendant in a civil antitrust case, is 
found liable. There have been a number of them in which defend- 
ants who stood trial were found not liable. 

You tell me what relative justice is. Suppose I am determining 
whether or not to stand trial. I know what the potential risks are, 
and I know that the alternative is to settle. Knowing all of this, | 
take the opportunity to be found not liable and pay nothing, an op- 
portunity which the settling defendants have foregone, and, after a 
fair trial, I lose. 

Is that fair or unfair? 

I think you can argue that it is unfair, because the penalty for 
losing is so great, it is so astronomical; or you can say it is not 
unfair, because I knew what risks I ran, decided to take them, was 
found liable and lost. 

It is difficult for me to make a judgment as to what is fair or 
what is relative justice in situations in which decisions like that 
are knowingly made by people who understand the risks they are 
taking and lose and lose after a fair trial in which the evidence es- 
tablished their guilt. 

Mr. Evans. Certainly, but you are dealing with the effect of leg- 
islation on the court. We are dealing with policy, and it is our re- 
sponsibility to draw laws which effect fair results. 

You could argue, of course, that if one is found guilty of price- 
fixing, one deserves the worst that one can possibly get. But the . 
thing that I see with the law as it is presently written is that even 
an innocent defendant would have pressure to settle to avoid the 
tremendous liability that it might be subject to. 

Judge WILL. I said earlier, the policy decision is yours. I just gave 
you some criteria with which I hoped that you would make that 
policy decision. I did not say there was no problem. In fact, I ac- 
knowledge that there is a problem in these relatively few cases. 

The innocent defendant who settles is certainly a possibility, but 
I can also say to you, in my experience in participating in settle- 
ment discussions, that relative culpability is a real factor in the 
settlements. 

If you look at the settlements in Folding Cartons, you will see 
one settlement with Georgia-Pacific which is much lower than any- 
body else’s, except those who were on the brink of insolvency. 

The reason was that the plaintiff's counsel said, we have not 
been able to gather much evidence; Georgia-Pacific was not indict- 
ed; they did not attend meetings, but their prices did happen to 
parallel the prices of the co-conspirators as we found them and we 
believe they were participants though a jury may not think we 
have proved it. They did not have a strong case, so they settled. 
Georgia-Pacific, on the other hand, agreed to settle in the light of 
all the factors, including the plaintiffs weak case. Incidentally, we 
did not participate in the Georgia-Pacific settlement negotiations at 
all. 

Mr. Evans. They may have set the prices, themselves, and every- 
body did follow, and yet they did effect a settlement. 
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Judge Witt. It is possible, but I think they made a very knowing 
decision—— : 

Mr. Evans. Certainly, but the point I am making, Judge, under 
the present policy, anybody who stands accused has every reason to 
settle because of the great potential liability to them. ; 

Judge ScHWARZER. Let me throw something in here on how fair 
the settlement process is. We have overlooked perhaps the fact that 
during the settlement process before trial, there are lots of uncer- 
tainties, and one is whether you are going to be found liable or not, 
and what the damages are going to be. 

Judge Will says they were all settled for single damages or less. 
You don’t know what the jury is going to come in with, and I am 
inclined to agree with you; you don’t know what you are dealing 
with at that time. You have to make educated guesses, and one of 
the guesses is, of course, how great is the risk at the end of the 
line? 

Judge Witt. The early settlers make their determination to 
settle on their evaluation of three factors: The probabilities of lia- 
bility, the damages which they might be found liable for as well as 
how much it will cost them to participate. And they make a settle- 
ment based on their business judgment as to two things: Saving the 
cost of participating in the proceedings, and getting a fix an liabili- 
ty or damage responsibility. Then discovery goes on and other de- 
fendants, as the discovery goes on, start talking settlement with 
the plaintiffs counsel, and we get involved in those discussions. 

As discovery goes along, it develops more and more whatever the 
facts are going to be, and the defendants make their value judg- 
ments as to whether or not it is in their best interests to settle in 
the light of the evidence as it develops. 

Nobody can guarantee what will happen at a trial if they go to 
trial, but I don’t know any better way to get relative justice than to 
let knowing plaintiff counsel and knowing defense counsel go as far 
as they want before they discuss what they will settle for and then 
either settle or stand trial. 

Mr. Evans. Under the present law, the people that are most cul- 
pable and have the biggest share of the marketplace would have 
the greatest pressure to settle first in order to get a more reason- 
able settlement. On the other side, the plaintiff's attorney would 
like to get the biggest participant into a settlement situation in 
order to obtain for the presentation of the case against the remain- 
ing defendents the information that the participants would have 
available to them. 

It is backward that the most guilty defendants or the biggest 
shares of the marketplace have really an advantage in settling 
early and settling at a lower price. 

Judge Wix. Let me tell you how it worked in Folding Cartons 
MDL 250. The first settling defendant was Container Corp. of 
America, 4.39 percent of its sales as its settlement figure. That rep- 
resented what the plaintiffs estimated was 122 percent of Contain- 
er’s profits from the price fixing. 

The next one was American Can, and they paid 108 percent of 


their estimated price-fixing profits. F. N. Burt Co., which had 1 - 
cent of the market, settled for 80 percent oh < om 
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The next one was St. Regis Paper, 4 percent of the market, and 
they settled for 101 percent. When we got down to the end of the 
24 defendants, the third last settler was Consolidated Packaging, 
which settled for 17 percent of its sales because they were on the 
brink of bankruptcy, and everybody wanted to keep them in busi- 
ness, even though they had stood trial in the criminal case and had 
been found guilty which meant they were prima facie civilly liable. 
The last two were Brown Co. and Mead Corp., and those two com- 
panies settled for roughly 5.82 and 5.386 percent, which were figures 
Professor Scherer felt were reasonable in light of the value of their 
having the settlement funds for another year, because those figures 
were $7 million and $13 million, respectively, and the substantial 
additional plaintiffs’ expenses involved in a year’s discovery. 

I recognize that what happens in some few cases is that people 
stand trial after the end of the settlement process, take a calculat- 
ed risk of avoiding any damaging loss and find themselves with a 
large judgment, and I told you, I think you ought to do something 
about it, but do not rewrite the entire dynamics of the antitrust 
laws to deal with those sporadic and really quite rare situations. 

I am not telling you not to do anything. I hope you do something 
for those extraordinary cases, but don’t complicate the whole anti- 
trust process to deal with a very few problem cases. 

Mr. Evans. If I have the opportunity to try a case, I would like 
to try it in your court, because I think that the settlements would 
be fair. Let me ask one last question. 

Mr. Brooks. As plaintiff or defendant? 

Mr. Evans. It doesn’t matter. I am going to get paid either way, 
much better than I do now. 

If this law was passed and you have suits against the co-conspira- 
tors, could you not sever those cases, and delay the determination 
of those until after the determination as to whether or not the 
plaintiff wins the main case? Couldn’t a good strong judge such as 
yourself prevent some of the complications that you envisioned ear- 
lier? 

Judge WILL. Yes, you could sever those trials, but not the discov- 
ery, because it ought to go on in its entirety. Otherwise, you will 
have the cases going forever. 

Mr. Evans. You said you would not, but you could. 

Judge Wit. Sever the discovery? I suppose, but that would be 
bad judicial administration, because you will have the same wit- 
nesses testifying, and you get into some of these questions on total 
market as part of the discovery on the main case. It will be an ex- 
panded discovery, in my judgment, if you had contribution or 
claims reduction, or relative responsibility; that is even more com- 
plicated. 

Mr. Evans. I appreciate both of your testimony. 

Mr. Brooks. One final question? 

Mr. McClory. 

Mr. McCuory. The question that concerns me is this: It appears 
that there are a great many settlements now, 90 percent of the 
antitrust cases are settled, and there is a strong feeling that if we 
enact claims reduction legislation, that it might discourage settle- 
ments and might further burden the court, complicate the process, 
delay the administration of justice. I am wondering to what extent 
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do you think that the enactment of contribution legislation would 
affect the percentages? : x 

Would that 90 percent go down to zero? In the bill that I intro- 
duced, at the request of the Antitrust Division of the Department 
of Justice, H.R. 5794, there is provision there that contribution 
should not arise until after the trial, either through settlement or 
adjudication. 

What effect do you think that might have on the problems of the 
courts? This is a double-barreled question, I guess, but I would ap- 
preciate your comment. 

Judge ScHWARZER. Well, from what we have said before, Con- 
gressman, Judge Will and I don’t agree altogether on this business 
of evaluating the prospects on settlement. I think it would be fool- 
hardy to try to make any kind of specific prognostication on what 
the effect would be. 

My own feeling is that the pressures to settle will remain. The 
main pressures are the cost of litigation and the risk of treble 
damage liability. I don’t think there will be a significant change, 
but, as I indicated, economic analysis will indicate—these cases will 
be settled at lower figures, but they will be settled about that 
much. Only time will tell maybe who is right on that. 

With respect to provision (f)(1) of 5794, it is important not to cir- 
cumscribe the judge’s discretion. Let the judge manage it. 

If it means that contribution and claims reduction rights shall be 
out of the litigation until after the trial, and you would have later 
discovery, that would be disastrous. 

The judge ought to have discretion, and my own view is that the 
discovery would go on simultaneously. The case would be tried to 
the jury and immediately after the jury comes back, the contribu- 
tion phase will be tried, probably without a jury, because I person- 
ally doubt there is a constitutional right to a jury trial. Other addi- 
tional evidence would have to be put in, so it would not be a big 
additional problem. 

Mr. McCuory. Discovery would all take place before the trial; 
that was suggested by Mr. Baxter. 

i ets from that threat, there won’t be any objection to that posi- 
ion? 

Judge ScHwARZER. Most of the facts would already be in the 
aL and there would be a short trial after the determination is 
made. 

Judge Wii. I can’t be mathematically precise on what the ef- 
fects of contribution and claims reduction on settlements would be. 
It would, I believe, substantially deter settlements because it would 
reduce the defendant’s risks, and anything that reduces his risks 
reduces the incentive to settle. 

On the other side of the coin, Judge Schwarzer acknowledges 
that if there were settlements, they would have to be at lesser fig- 
ures because the plaintiffs would not be in the same position with 
respect to negotiating settlements that they are now. That too, I be- 
lieve, would create more trials because trials are created by either 
the defendants or plaintiffs declining to settle. If there are incen- 
tives to either side not to settle, and if I am the plaintiff's counsel 
because I think it is too low a settlement, I may well say, “Let’s try 
the case and hope to get treble damages.” Once I have my judg- 
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ment, they can parcel it out among themselves as they like, but I 
won't settle this case because the figures they are talking about in 
light of contribution and claims reduction are so low, much less 
than 100 percent of single damages, for example, that I am going to 
take my chances on trying it and getting treble damages. 

Settlement requires judgments on both sides that it is more at- 
tractive than trial. The minute you make it more attractive for 
either plaintiffs or defendants to try cases, you are going to get 
more trials. 

If we can continue to get negotiated arm’s-length settlements in 
these cases, we will do a better job of justice. The problem arises 
only in those few cases in which defendants go to trial and end up 
with large judgments against them. 

I agree with Judge Schwarzer that the judge ought to have dis- 
cretion with respect to the control of discovery. I do not agree that 
you can assume there will be a bench trial on the issue of contribu- 
tion. Some day some court will decide that—whether one or more 
of the cross defendants or third party defendants can demand a 
jury trial and get it. 

The fact of the matter is that you will have additional trials; how 
long or how short, it is difficult to know now. 

The discovery ought to be completed before the trial of the basic 
case. I feel certain, however, that with contribution and claims re- 
duction you will have more trials, more complicated trials, and 
fewer settlements. 

Mr. McCiory. Thank you, Mr. Chairman. We have had some 
very valuable testimony here this morning on this very sensitive 
and important issue. 

Mr. Brooxs. Gentlemen, I want to thank you very much for 
being with us all morning. We appreciate your taking the time and 
giving us the benefits of your own wide background in this particu- 
lar field. We hope that we can benefit from some of your sugges- 
tions, and perhaps the legislation will reflect some of those changes 
and admonitions. 

Judge WiLL. I hope that this morning has demonstrated the de- 
sirability of our talking to each other more frequently. 

Mr. Brooks. We ought to visit often. 

Judge WILL. I think we have been too long not talking to each 
other. 

Mr. Brooxs. The committee will be adjourned until the call of 
the Chair. 

[Whereupon, at 12:35 p.m., the subcommittee adjourned, to recon- 
vene subject to the call of the Chair.] 
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Houses oF REPRESENTATIVES, 

SUBCOMMITTEE ON MONOPOLIES AND COMMERCIAL Law, 

COMMITTEE ON THE JUDICIARY, 
; Washington, D.C. 

The subcommittee met, pursuant to notice, at 10 a.m., in room 
2141, Rayburn House Office Building, Hon. Peter W. Rodino, Jr. 
(chairman of the subcommittee) presiding. 

Present: Representatives Rodino, Brooks, Hughes, McClory, 
Butler, and Hyde. 

Also present: Alan Parker, general counsel; Warren S. Grimes, 
counsel; Jonathan W. Cuneo, assistant counsel; and Franklin G. 
Polk, associate counsel. 

Chairman Ropino. The subcommittee will come to order. 

Today the Subcommittee on Monopolies and Commercial Law 
continues its hearings on antitrust equal enforcement legislation. 
The specific focus of today’s hearing is the extent, if any, to which 
any legislation should be made applicable to cases that are pending 
in the courts. This particular issue has, of course, been the subject 
of intense interest and enormous controversy. 

I have frequently expressed my view that this issue is secondary 
to the issues of whether a legislative solution is appropriate at all, 
and, if so, what form it should take. 

My chief concerns have been, and continue to be, fairness to de- 
fendants and the long-term effect of any legislation on the anti- 
trust laws, antitrust enforcement, and the trial of antitrust cases. 
For this reason, the hearings thus far have focused on matters such 
as the operation of contribution and claims reduction, alternative 
contribution and claims reduction proposals, alternatives to contri- 
bution and claims reduction, and the judicial impact of various 
bills. 

In prior hearings, as you know, I have specifically requested wit- 
nesses not to address their testimony to the applicability question. 
I believe that the information-gathering process thus far has been 
careful, objective and dispassionate. As we approach the very con- 
troversial topic of applicability, it is my sincere hope and belief 
that the discussion will continue in the same thoughtful manner. 

We are pleased that we have this morning distinguished wit- 
nesses who represent both sides of this issue. But before we hear 
from them, I will ask the ranking minority member if he has some 
comments to make. 

Mr. McC ory. I do have a few very brief comments. 
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I am pleased that we have gathered here together this morning 
such a distinguished panel of witnesses to discuss the application of 
contribution legislation to pending cases, those that have been 
tried and disposed of, and those that have been settled. 

This is the long-awaited final act in our hearings on a most com- 
plex subject. 

While we have yet to receive formal testimony on the temporal 
application of the various contributions and claims reduction bills, 
I cannot say I am not versed in the arguments pro and con and the 
subjects involved therein. ave 

There were many times I thought we were considering an 
amendment to which bills would be attached which had already 
been enacted. ; ; 

This is why the chairman has wisely required our earlier testi- 
mony to be limited to the merits of the legislation. Unfortunately, 
cur study has not produced a ringing consensus, at least not yet. I 
fear that this legislation is slipping away from us. There remains 
much to do in a very short time. While I am more than willing to 
make the effort, I am less than optimistic, I might say. 

If this Congress closes before enactment of contribution and 
claims reduction legislation, I will be very deeply disappointed. 
Next, my hope would be that in the next Congress the business 
community develops a more unified position. There is no question 
in my mind that the lobbying effort to make this legislation appli- 
cable to pending cases must bear much of the responsibility for the 
delay. 

What was once achieving equity among the defendants has been 
represented by some as special interest legislation in aid of certain 
known defendants, notwithstanding the long-range future applica- 
tion of general principles which would govern this broad subject. 

Mr. Chairman, I hope that this procedural diversion will not dis- 
tract us from our task. Substantively, there is the potential for in- 
justice, but there is an abiding problem, and I would hope that we 
might devise a solution for all time and not bind ourselves in end- 
less discussion on pending or settled cases. 

Chairman Ropino. Mr. Brooks. 

Mr. Brooks. I first ask unanimous consent to permit the meeting 
be covered in whole or in part by television broadcast or radio 
broadcast, still photography or similar methods. 

Chairman Rop1no. Without objection, so ordered. 

Mr. Brooks. When I introduced the Antitrust Equal Enforce- 
ment Act during the last Congress, there already were too many 
examples of unfairness and abuse in private antitrust cases. With- 
out this legislation, antitrust deterrence is undermined when we 
leave allocation of damages in the hands of private lawyers, with- 
out providing rights of contribution. Competition is undermined be- 
cause the absence of claim reduction permits settling defendants to 
transfer their liability to their competitors, with potentially devas- 
tating effects. 

Competition and consumers lose out when 14 companies in the 
Corrugated case, later found to be non-conspirators, are forced by 
the potential enormous exposure resulting from distortion of our 
antitrust remedies to pay over $45 million in settlement. 
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You have numerous cases in which you have these problems 
where people have been forced to settle because of the exposure 
and they didn’t think they were wrong. 

Many defendants, believing themselves innocent, nevertheless 
have settled because they could not afford to risk industrywide 
damages, and all other defendants had settled. 

Now the Mead Corp., and I might add I had never heard of the 
Mead Corp. when I introduced this legislation, is the latest victim 
of this unfair rule of law. 

The company announced 2 days ago that the directors had ap- 
proved tentative settlement of the Corrugated case for $45 million, 
plus $19 million in interest to be paid on the unpaid balance 
during the next 6 years. 

Mead had 38 percent of the market. They had been acquitted after 
an actual trial on the merits in criminal cases, but the potential 
damages which we are trying to handle in this case were in the 
hundreds of millions. 

The Corrugated case is over. The objections raised by certain par- 
ties in the case to this legislation, I believe, are now moot. 

Corrugated can serve to us and this Committee as a textbook ex- 
ample of what is wrong with the present law, why we need this leg- 
islation to pass. 

We now have the opportunity in this Congress to enact legisla- 
tion that will stop the use of judicially created rules to deprive cor- 
porate citizens of their rights to fair litigation. 

We note, and I alleged when I introduced this bill last year, that 
there were hundreds of companies small and large around the 
United States and scores of industries that face the same potential 
for unfairness. It can happen to them because of the importance of 
our antitrust policies in protecting competition to the ultimate 
benefits of consumers. 

I think it is essential that we now act to correct this gross imbal- 
ance in private antitrust legislation. 

The subject of today’s hearing is a question of whether this legis- 
lation should be made applicable in pending cases, and I have re- 
viewed the matter carefully. 

My original legislation did not cover that. I am convinced that 
the application of claim reduction in pending cases properly should 
be left in the hands of the Federal judiciary. 

The considerable body of case law that has developed following a 
number of Supreme Court cases provides existing rules now for ap- 
plying new statutes in cases that have not been fully adjudicated 
with due regard for the rights of all the litigants. Litigants’ rights 
should not be delayed a day longer than necessary to guarantee the 
fair and equal access to the courts that we consider a basic part of 
our form of government. 

Thank you, Mr. Chairman. 

Chairman Ropino. Thank you. on? 

We have two panels of witnesses, one panel consisting of former 
Attorney General Benjamin Civiletti, and Judge Charles B. Ren- 
frew. 

The other panel consists of former Senator Joseph Tydings, Mr. 
David Foster, and Prof. Charles Alan Wright. I am going to advise 
that both panels will be limited to 20 minutes each. You may allo- 
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cate it among yourselves as you see fit, but the Chair will strictly 


enforce that limitation. 
Mr. Civiletti, we are pleased to welcome you again, and you may 


proceed. ; Die 
Your written statement will be inserted in the record in its en- 


tirety, if you will summarize. 


TESTIMONY OF HON. BENJAMIN R. CIVILETTI, VENABLE, 
BAETJER, HOWARD & CIVILETTI 


Mr. Crviterti. Thank you, Mr. Chairman, and good morning. 

I am pleased to have the opportunity to appear before the sub- 
committee in support of the Antitrust Equal Enforcement Act and 
its application to pending cases. 

With your permission, Mr. Chairman, I would like to read to you 
and into the record a letter from a former distinguished member of 
this committee, who has been interested in this subject for a long 
time, and, but for an unavoidable conflict with the schedule today, 
would have been here from Texas to appear and herself give her 
testimony which she has submitted to the committee for the 
record, Barbara Jordan. 

Chairman Roprno. It will be introduced in the record, but you 
may read that letter, and it won’t be taken out of your time. 

Mr. CiviLeEtTTI! [reading]: 


Dear Mr. CHAIRMAN: As you know, I have closely followed the debate on contri- 
bution/claim reduction legislation which has been pending before your Committee 
and in the Senate. I support this legislation wholeheartedly and urge that it apply 
to pending litigation. 

This legislation will continue this Committee’s tradition of furthering strong anti- 
trust enforcement. As a former member of this: Committee, I joined you in this 
strengthening effort. My commitment has not changed. This committee was always 
motivated by what is fair to all involved parties. I trust that fairness remains your 
primary motivating force. 

Current law permitting a company with only a 1 percent market share to face 
potential damages in the billions of dollars, based upon the sales of an entire indus- 
try, undermines the goals of the antitrust laws and is contrary to fundamental pre- 
cepts of our system of justice. The effect has been that the largest company in an 
industry, with the greatest damage exposure, can settle first at the lowest amount 
and°shift its potential liability to its smaller competitors, thereby potentially profit- 
ing from price fixing as well as gaining a competitive advantage over the smaller 
companies which then must pay exorbitant amounts to settle. No matter how inno- 
cent a company may be, it often is effectively foreclosed from access to the courts to 
prove its innocence because of the risk of facing such staggering damages. This is 
wrong. ; 

The principal opposition to applying this legislation to pending cases has come 
either from a settling defendant in the Corrugated Container Antitrust litigation, 
M.D.L. 310, or some of the class members in that case. The argument was made that 
if the Court determined that it was fair to apply claim reduction to benefit the 
Mead Corporation, a settlement might be upset or class members would lose mone- 
tary benefits they would have otherwise obtained. While I never thought those argu- 
ments had any validity, they surely do not now. Two days ago, Mead settled that 
case. Mead could no longer withstand the pressure of a potential judgment in excess 
of its net worth, and pursue costly and protected litigation, even though Mead was 
convinced that it would prevail on appeal. 

I urge the Committee to pass contribution/claim reduction legislation prom 
that the courts will have the authority to apply claim rediseeat in ee 
Even though it will not help Mead in the Corrugated case, the hundreds of other 


companies involved in pending litigation should not be effectively denied access to 
the courts because of an unfair rule. 
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I am enclosing a complete written statement in support of this legislation, which I 
would appreciate your making part of the record. 
incerely, 


BARBARA JORDAN. 


[The statement of Ms. Jordan follows:] 
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STATEMENT OF BARBARA JORDAN 


I am currently the holder of the Lyndon B. Johnson Chair 
in National Policy at the Lyndon B. Johnson School of Public 
Affairs of the University of Texas and am a member of the Board 
of Directors of The Mead Corporation ("Mead"). I urge this 
Committee to report favorably on contribution/claim reduction 


legislation and make it applicable to pending cases. 


This legislation will continue this Committee's 
tradition of furthering strong antitrust enforcement. As a 
former member of this Committee I joined you in this 
strengthening effort. My commitment has not changed. This 
Committee was always motivated by what is fair to all involved 
parties. I trust that fairness remains your primary motivating 


force. 


As a result of this legislation, large, culpable 
companies will be forced to pay their share of damages and will 
no longer be able to get off the hook by entering into sweetheart 
settlements, shifting their liability to their smaller 
competitors. At the same time, the legislation will facilitate 
fair and just settlements. It will enable innocent companies, 
small and large, to defend themselves at trial without exposing 
their companies to astronomical damage claims in the hundreds 
of millions of dollars unrelated to their own market share or 


culpability. 
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In considering this legislation, this Committee is faced 
with two major considerations: 

(1) that the antitrust laws continue 
to be the cornerstone of our basic policy to 
insure that competition prevails so that the 
American people are able to purchase goods 
and services at the lowest possible prices; 
and 

(2) that the antitrust laws are fairly 
applied so that all who are responsible for 


damages arising out of a violation pay their 
fair share. 


I believe this legislation satisfies those goals. 
A. The Antitrust Remedial Scheme 


Antitrust enforcement has been strengthened considerably 


over the years. 


1. In 1890, the Sherman Act (15 U.S.C. §§ 1 et seq. 
(1976)) was enacted, permitting private parties, as private 
attorneys general, to sue for antitrust violations and recover 
“treble damages plus attorneys’ fees. In 1914, the Clayton Act 
was passed, reaffirming and supplementing the Sherman Act. These 
statutes have been characterized as "a comprehensive charter of 


economic liberty aimed at preserving free and unfettered 


competition as the rule of trade." Northern Pacific Railway v. 
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United States, 356 U.S. 1, 4 (1958) .? 


2. In 1974, Congress passed the Antitrust Procedures 
and Penalties Act, increasing the criminal penalties for 
violations of the Sherman Act. Violations are now felonies. 

A business manager's fears of felony indictment and a prison 


sentence of up to three years are powerful deterrents. 


3. In 1976, Congress passed the Hart-Scott-Rodino 
Antitrust Improvements Act which adopted the parens patriae 
doctrine. That legislation gives state attorneys general the 
right to bring a civil action on behalf of citizens of their 
respective states and to recover damages sustained by their 
states' citizens by reason of a violation of the Sherman Act. 


TS USC. 18s) L5c=V5hi (97/6)))- 


The enforcement of the antitrust laws also has been 
furthered by judicial decisions and rules. In 1906, joint and 
several liability was judicially established. City of Atlanta 
v. Chattanooga Foundry & Pipeworks, 127 F. 23 (6th Cir. 1903), 
aff'd on other grounds, 203 U.S. 390 (1906). In 1962, the 
judicial doctrine of fraudulent concealment extended the period 
for which treble damages could be recovered beyond the four-year 
statute of limitations provided by Congress in Section 4B of the 


Clayton Act, 25 Uzis iC. Gasp suse) 


Violations of the Sherman and Clayton Acts can also be 
proceeded against by the Federal Trade Commission as "unfair 
methods of competition" under Section 5 of the Federal Trade 
Commission Act, 15 U.S.C. § 45 (1976 and Supp. IV 1980). 
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Perhaps the most significant development in recent 
history has been the change in 1966 in Rule 23 of the Federal 
Rules of Civil Procedure. Liberalization of the class action 
rules has permitted a dramatic increase in antitrust class 
actions. A large contingent of plaintiffs' class action lawyers 
has developed. Rule 23 now requires a potential member to opt 
out affirmatively of a class in order to be excluded from a class 
action. As a result, class members can remain passive in cases 
and yet recover damages. 

B. Current Law Is Undermining the Antitrust eo 

Remedial Scheme 

It is important to antitrust enforcement that private 
parties continue to bring class actions to recover damages from 
those companies which violate the law. Culpable companies should 
pay their fair share of damages. At the same time, we must be 
ever vigilant to preserve the basic rudiments of due process. 
Corporations, like individuals, should have a fair opportunity 
to prove their innocence without betting their company. We must 
not forget that corporations are run ey people. When a company 
is sued, decisions of individuals are at issue. How a 
corporation handles such litigation directly impacts people who 
are employees and shareholders. A corporation is not, in 
reality, an abstract entity. Corporations, therefore, must be 


given a fair shake under our system of law. 
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In recent years, the confluence of treble damages, joint 
and several liability, and class certification has permitted 
private plaintiffs to undermine the antitrust remedial scheme 
by settling with companies for less than the damages attributable 
to their conduct and shifting their liability to non-settling 
companies. The result is that the largest and frequently most 
culpable defendant can be the first to settle. This first 
settlor usually gets a substantial discount and pays far less 
than its fair share of damages. The remaining defendants -- 
eften small and frequently innocent or less culpable companies 
-- remain jointly and severally liable for all damages (less the 


amounts of the "sweetheart" settlements). 


The present law thus encourages the most culpable 
antitrust violators -- which cannot go to trial under any 
circumstances -- to settle first in a sweetheart deal. 

Plaintiffs are prone to accept such settlements because they want 
to build a war chest to litigate the case and to increase 
dramatically the potential liability against the rest. Antitrust 
enforcement is, thereby, undermined. The current law also forces 
small companies which truly believe in their innocence to settle 
because, even though they may have a negligible fraction of a 
market, they could be potentially liable for massive damages 
based upon 100% of the entire industry. Frequently, these 
companies pay substantially more pro-rata than their much larger 


competitors. The result may well be that a competitive advantage 
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is thereby gained or, indeed, that competition is affirmatively 


harmed. Let me give you a couple of examples: 


In the Corrugated Container litigation, one defendant 
-- United States Corrugated Fibre Box Company -- had to sell one 
of its plants in order to pay more than $3 million to settle. 
Employees were terminated. Jobs were lost, People suffered the 
agony of finding new employment. Green Bay Packaging issued a 
promissory note to settle. Both U.S. Corrugated and Green Bay 
were subsequently found not even to be conspirators in the civil 
trial. George Kress, president of Green Bay Packaging Company, 
testified before the Senate Judiciary Committee that the 
contingent liability of this litigation would void the company's 
borrowing power, stating: 

The loss of borrowing power is the killing 

factor for a small, privately owned 

corporation involved in a capital intensive 

industry. 

You may ask legitimately: Why would supposedly sane 
business managers mortgage their companies and sell assets to 
settle a case? Why, rather than iad such drastic action, 
didn't they defend in court? The answer is quite simple. The 
threat overhanging failure to settle was loss of the entire 
company because of the potential damage award under concepts of 
joint and several liability and the trebling by statute of actual 
damages. In other words, in order to attempt to prove their 


innocence, these companies would literally have had to "bet the 
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company"; and the enormity of this risk forces unwarranted, harsh 
settlements. This is not the true purpose and policy -- and 
should not be -- of our antitrust system. Competition is 
necessarily weakened. The public interest is not served. 


Cc. The Absence of Contribution and Claim 
Reduction Jeopardizes the Fundamental 


Right to Trial by Jury 
Although companies may want to prove their innocence, 
their exposure to industrywide damages denies them their 
constitutionally guaranteed right to trial. As recognized by 


the Supreme Court in Coopers & Lybrand v. Livesay, 437 U.S. 463, 
476 (1978): 


Certification of a large class may so increase 

the defendant's potential damages liability 

and litigation costs that he may find it 

economically prudent to settle and to abandon 

a meritorious defense. 

Small, or even relatively large companies may have no 
real choice. Either they forego their constitutional right to 
establish their innocence at trial and capitulate to plaintiffs' 
lawyers' settlement demands, or they may bet the very existence 
of their company by proceeding to trial and risking an adverse 
jury verdict. Because of the complicated nature of many 
antitrust violations and the uncertainties attached to the 
outcome of an antitrust trial, very few, if any, of these 


companies are able, as a practical matter, to exercise their 


right to a trial. They are effectively denied access to the 


285 


courts. Indeed, a review of class action litigation reveals that 
only three national antitrust class actions have proceeded to 
trial in the last 15 years. This is so because the stakes are 

so inordinately high. Today, class actions are brought on behalf 
of literally hundreds of thousands of faceless companies. In 
Corrugated, 300,000 entities received Ginn nericee In Plywood, 
200,000 entities received class notice. These cases are 
gargantuan. The class members do not have any affirmative duty 
to prove their claims, nor do they incur any risks. And the 
control of the litigation is in the hands of professional class 
action lawyers who never have to consult with their purported 
clients -- the class members -- and who ultimately receive fees 


in the millions of dollars. 


The right to a jury trial is a fundamental right under 
eur Constitution. This sacred right should be jealously guarded, 
but is being curtailed in these cases. We must scrutinize with 
utmost care this problem. Under our system, a defendant is 
_presumed innocent until proven guilty. Just because a company 
is named as a defendant in an antitrust action does not mean it 
is guilty. This legislation will enable innocent defendants to 
exercise their constitutional right to go to trial and defend 
themselves against unfounded allegations without exposure to 
massive damages unrelated to their culpability or market shares. 
In the criminal law, we do not impose greater penalties ona 


defendant who exercises his or her rights to go to trial or to 


11-435 O - 83 - 19 
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take an appeal. But, without contribution and claim reduction 
in the antitrust area, this is exactly what is happening today. 
A company which believes it did not violate the antitrust laws 
and thus decides to go to trial is disproportionately punished 
if found guilty simply because it went to trial. This is unjust; 
it is unfair; it should be rectified. 

1) Contribution Legislation Is Consistent 

With the Trend In the Law 

In both England and the United States the rule against 
contribution has now been abandoned. In 1935, Parliament passed 
the Law Reform (Married Women and Tortfeasors) Act, 25 and 26 
Geo. 5 c. 30 (1935), which permits a tortfeasor to seek 
contribution for both intentional and negligent torts and even 


for a tort which is a crime.? 


Federal legislation expressly provides for rights of 
contribution among intentional wrongdoers under the securities 
laws. In 1933 and 1934, Congress enacted the Securities Act and 
the Securities Exchange Act. These Acts specifically provide 


for rights of contribution for intentional violations of their 


This Act overruled Merriweather v. Nixan, 8 Term. Rep. 186, 
101 Eng. Rep. 1337 (K.B. 1799), which established the English 
rule against contribution-among joint intentional 
tortfeasors. 
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provisions.* Several federal district courts* and three federal 
circuit courts*® have also created common law contribution rights 
in securities fraud cases for willful violations of Securities 
Exchange Commission Rule 10b-5, 17 C.F.R. § 240.10b-5. Under 
Rule 10b-5, there is no liability without scienter, i.e., the 
intent to deceive, manipulate or defraud. Prior to scienter 
being a necessary element for liability under Rule 10b-5, federal 
courts permitted defendants to seek contribution even though they 


had willfully or recklessly perpetrated a fraud.” 


‘d See Section 11(f) of the Securities Act of 1933, 15 U.S.C. 
§ 77k(£) (1976); Section 9(e) and 18(b) of the Securities 
Exchange Act of 1934, 15 U.S.C. §§ 78i(e) and 78r(b) (1976). 


Stratton Group, Ltd. V. Sprayregen, 466 F. Supp. 1180 
(S.D.N.Y. 1979); Marrero v. Abraham, 473 F. Supp. 1271, 1278 


(E.D. La. 1979); McLean v. Alexander, 449 F. Supp. 1251 (D. 
Del. 1978), rev'd on other grounds, 599 F.2d 1190 (3d Cir. 
1979); Rice v. McDonnell & Co., 442 F. Supp. 952, 954-55 
(S.D.N.Y. 1977); Index Fund, Inc. v. Hagopian, 417 F. Supp. 
738 (S.D.N.Y. 1976); B&B Investment Club v. Kleinert's, Ibekeles Fs 
391 F. Supp. 720 (E.D. Pa. 1975); Odette v. Shearson, Hammill 
& Co., S94,F. Supp. 946 (S.D.N.Y. I975)i7 (Muth v. Dechert, 
Price & Rhoads, 391 F. Supp. 935 (E.D. Pa. 1975); Alexander 


& Baldwin, Inc. v. Peat, Marwick, Mitchell & Co., 385 F. 


Supp. 230 (S.D.N.Y. 1974); Liggett & Myers, Inc. v. 
Bloomfield, 380 F. Supp. 1044 (S.D.N.Y. 1974). 


2 Huddleston v. Herman & MacLean, 640 F.2d 534, mod. in part, 
650 F.2d 815 (5th Cir. 1981), cert. granted, 102 S. Ct. 1766 
(1982); Heizer Corp. v. Ross, 601 F.2d 330 (7th Cir. 1979); 
Globus, Inc. v. Law Research Service, Inc., 318 F. Supp. 955 
(S.D.N.Y. 1970), aff'd, 442 F.2d 1346 (2d Cir), cert. denied, 
404 U.S. 941 (1971). 


4 Ernst & Ernst v. Hochfelder, 425 U.S. 185, 193 (1976). 


J deHaas v. Empire Petroleum Co., 286 F. Supp. 809, 815-16 (D. 


Colo. 1968), aff'd in part and rev'd in part on other 
grounds, 435 F.2d 1223 (10th Cir. 1970); Alexander & Baldwin, 
385 Eee Supp. 230) 


Inc. v. Peat, Marwick, Mitchell & Co., 
23:'7=38 “(SEDINGY. 1974). 
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The federal common law has also created rights to 
contribution in admiralty,* air collision,*® stock fraud,?° 
negligence,** and Federal Employers Liability Act (FELA)?? 
cases.*? Thus, consistent with the English repudiation of the 
no-contribution rule in the Law Reform Act of 1935, the trend 
in the United States has consistently evolved toward recognition 
of a right to contribution. Indeed, in 1979, the Supreme Court 
said that a joint tortfeasor was generally entitled to 
contribution because "[c]Jontribution remedies the unjust 


enrichment of the concurrent tortfeasor. .. ." Edmonds v. 


Compagnie General Transatlantique, 443 U.S. 256, 272 n.30 (1979). 


s Edmonds v. Compagnie. Generale Transatlantique, 443 U.S. 256 


(1979); United States v. Reliable Transfer Co., 421 U.S. 397 
(1975); Cooper Stevedoring Co. v. Fritz Kopke, Inc, 6 4a 78 Unis 


106 (1974); Doyle v. United States, 441 F. Supp 702 (DSC. 
7a) te 


2 Kohr v. Allegheny Airlines, Inc., 504 F.2d 400 (7th Cir. 
1974), cert. denied, 421 U.S. 978 (LO7Sie 


+9 Wassel v. Eglowsky, 399 F. Supp. 1330 (D. Md. 1975), aff'd, 
542 F.2d 1235 (4th Cir. 1976); Gould v. American-Hawaiian 
Steamship Co., 387 F. Supp. 163 (D. Del. 1974), vacated on 
other grounds, 535 F.2d 761 (3d Cir. 1976); Odette v. - 
Shearson, Hammill & Co., 394 F. Supp. 946 (S.D.N.Y. 1975). 


+1 Knell v. Feltman, 174 F.2d 662 (D.C. Cir. 1949); Gomes v. 
Brodhurst, 394 F.8d 465 (Sids Cate 967), George's Radio, Inc. 
v. Capital Transit Co., 126 F.2d 219 (D.C] Giz 771942). 


12 Chicago & N.W. Ry. v. Minnesota Transfer RYay esd Ee2d) lag 
(hele (Calh seale evap 


+3 Thirty-nine states and the District of Columbia also 


recognize a right to contribution among joint tortfeasors. 
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The trend away from the harsh and unfair common law rule 
against contribution stems from a realization that "a 'more equal 
distribution of justice' can best be achieved by ameliorating 
the common-law rule against contribution which permits a 
plaintiff to force one of two wrongdoers to bear the entire loss, 
though the other may have been equally or more to blame." Cooper 
Stevedoring Co. v. Fritz Kopke, Inc., 417 U.S. 106, 111 (1974). 
As stated by the Third Circuit, "[t]here is no longer a 
legitimate place in our syatem, if, indeed, there ever was, for 
a rule of law which places the full burden of restitution upon 
one who is only in part responsible for a plaintiff's loss." 
Gomes v. Brodhurst, 394 F.2d 465, 467 (3d Cir. 1967). The 
District of Columbia Circuit has similarly held that a rule 
barring contribution "is not sustainable upon any fair basis of 
reasoning, is wrong, and should be overruled." George's Radio, 


Inc. v. Capital Transit Co., 126 F.2d DUG) 1220) (DACs 1Cisty 11942))\/- 


The majority of antitrust violations do not involve the 
intentional or willful conduct normally associated with 
calculated unlawful activity. Indeed,-intent is not an element 
of a civil antitrust violation. Ina civil treble damage action, 
"liability may be established by proof of either an unlawful 
purpose or an anticompetitive effect." McLain v. Real Estate 
Board, Inc., 444 U.S. 232, 243 (1980) (emphasis in original). 


Moreover, in the antitrust area, the alleged wrongful conduct 


"is often difficult to distinguish from the gray zone of socially 
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acceptable and economically justifiable business conduct." 
United States v. United States Gypsum Co., 438 U.S. 422, 441 
(1978).?* An antitrust defendant may have acted totally in good 
faith and yet be found to have violated the antitrust laws. For 
example, after the Supreme Court decided United States v. 
Container Corp. of America, 393 U.S. 333 (1969), many companies, 
in good faith, began to verify the prices of their competitors 
to comply with the Robinson-Patman Act, 15 U.S.C. §§ 13 et seq. 
(1976). This practice was subsequently upheld as lawful by 
federal courts. E.g.; Gray v. Shell Oi1 Co., 469 F.2d 742 (9th 
Cir. 1972),cert. denied, 412 UciS., $43: (1973); Bel Listom.w.. 
Texaco, Inc, 455 Fo2d 175 (Oth Cir.)) cert. denied), 408) U.S. 
928 (1972). But, the Supreme Court then decided that such 
conduct violated the antitrust laws. United States v. United 
States Gypsum Co., 438 U.S. 422, 458-59 (1978). Similarly, 
federal courts have issued inconsistent opinions on the 
lawfulness of the conduct in the Plywood Antitrust litigation. 
See Boise Cascade Corp. v. FIC, 637 F.2d 573 (9th Cir. 1980); 

In _ re Plywood Antitrust Litigation, 655 F.2d 627 (5th Cir. 1981), 


cert. granted sub nom., Weyerhaeuser Co. v. Lyman Lamb Co., 102 
S. Ct. 2232 (1982). Thus, it would be inappropriate to draw a 


distinction between intentional and unintentional violations for 


14 


In Gypsum, the Supreme Court also noted that "where the 
conduct proscribed is difficult to distinguish from conduct 
permitted and indeed encouraged, as in the antitrust context, 
the excessive caution spawned by a regime of strict liability 
will not necessarily redound to the public's benefit." Id. 
at 441 n.17. =, 
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purposes of rights to contribution and claim reduction in treble 


damage cases. 


E. Contribution and Claim Reduction Would 
Promote Deterrence Under the Antitrust 
Laws 


The creation of rights to contribution and claim 
reduction under the antitrust laws will enhance deterrence. It 
will ensure that all antitrust violators will be responsible for 
their fair share of damages inflicted by their antitrust 
violations. It will ensure that a company who has violated the 
antitrust laws will not escape liability because it has not been 
sued by a plaintiff and cannot be brought into a case by another 
defendant. It will ensure that the largest and most culpable 
defendants are not permitted to keep the fruits of their 


illegality by paying a token amount in a "sweetheart" deal. 


The first federal appellate court to decide the 
availability of contribution under the antitrust laws, 
_ Professional Beauty Supply, Inc. v. National Beauty Supply, Inc., 
594 F.2d 1179 (8th Cir. 1979), held that an antitrust defendant 
had the right to obtain contribution from other antitrust 
violators. The Eighth Circuit reasoned that contribution would 
enhance deterrence under the antitrust laws by insuring that 
antitrust violators would be held accountable for their unlawful 
conduct: 


The fact that one tortfeasor may be held 
liable for all the damages arising from the 
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antitrust violation necessarily means that 
other joint tortfeasors may go "scot free." 
This possibility of escaping all liability 
might cause many to be more willing, rather 
than less willing, to engage in wrongful 
activity. 

. . To deny contribution would be to 
dilute the deterrent effect of the antitrust 
laws, since a participant in an antitrust 
violation could escape all responsibility for 
its wrongdoing. 

We are convinced that the result 
of automatically prohibiting contribution 
among antitrust defendants in all 
circumstances would be to allow a significant 
number of antitrust violators to escape 
liability for their wrongdoing and thereby 
undermine the policy of the antitrust laws. 


Id. at 1185. Similarly, the Supreme Court recognized that 
contribution promotes deterrence when it stated in an admiralty 
case that "[t]he interests of safety dictate that where two 
parties are both in fault, they should bear the damage equally, 
to make them more careful." Cooper Stevedoring Co. v. Fritz 


Kopke, Inc., 417 U.S. 106, 111 (1974) (emphasis added), quoting 
The Alabama, 92 U.S. 695, 697 (1876). 


The cases which have fashioned a right to contribution 
under the securities laws also recognized that allowance of 
contribution enhances deterrence. See Huddleston y. Herman & 
MacLean, 640 F.2d 534, 558-59, mod. in part, 650 F.2d 815 (5th 
Cir. 1981), cert. granted, 102 S. Ct. 1766 (1982) ("the 
disallowance of contribution fails to deter those co-conspirators 


who are not . . . named as defendants. ... [A] rule permitting 
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contribution provides an equitable result that . . . satisfies 


the objective of deterrence ."); Globus, Inc. v. Law Research 


Service, Inc., 318 F. Supp. 955 (S.D.N.¥. 1970), aff'd, 442 F.2d 
1346 (2d Cir.), cert. denied, 404 U.S. 941 (1971) (court reasoned 
that denial of contribution would allow intentional wrongdoer 
to escape its fair share of liability and would dilute the 
deterrent effect of the law); Gould v. American-Hawaiian 
Steamship Co., 387 F. Supp. 163, 169 (D. Del. 1974), vacated on 
other grounds, 535 F.2d 761 (3d Cir. 1976) ("the availability 
of contribution would tend to insure that all individuals jointly 
liable for a violation . . . would have some responsibility for 
damages"); Alexander & Baldwin, Inc. v. Peat, Marwick, Mitchell 
& Co., 385 F. Supp. 230, 238 (S.D.N.Y. 1974) ("[b]ecause of the 
deterrent policy . . . even intentional tortfeasors may obtain 
contribution so that other tortfeasors will not escape 
iiabi lity”) . 

in Applying the Legislation to Pending Cases 

Is Consistent with the Normal Rule 

Over the last several months there has been considerable 
discussion over the question of whether the legislation should 
apply to pending cases. I urge you to apply the legislation to 
pending cases. That is the normal rule. Moreover, the very 
inequities that precipitated the need for this legislation are 
most striking in pending cases. All agree that it is wrong for 


a company with a 1% market share to be exposed to damage claims 
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based upon 100% of the sales of an entire industry. le ites 
wrong for future cases, how can it possibly be right for pending 
cases? There are scores of pending cases involving approximately 
900 defendants--many of which are small companies--where these 


inequities could continue if not stopped immediately. 


Legislation normally applies to pending cases in the 
absence of congressional provision to the contrary, except where 
such application would result in manifest injustice. Gulf 
Offshore Co. v. Mobil Oil Corp., 453 U.S. 473, 486 n.16 (1981); 
Thorpe v. Housing Authority, 393 U.S. 268 (1969); United States 
v. The Schooner Peggy, 5 U.S. (1 Cranch) 103, 110 (1801). This 
result may be achieved by express language. Alternatively, the 
legislation may be silent as to its effective date, leaving it 
to the courts to determine whether in a particular pending case 
the legislation should apply. Bradley v. Richmond School Board, 
416nUS.) 696). 715) (C974); Cortive Ash, 4225UnS. s66),5 16=77 (21975); 
Eikenberry v. eadtanany 653 e2.2ae6s27 1635 (Di Corcizas98.))ie In 
either case due process for all parties is guaranteed, since the 
courts will not apply such legislation-if it would result in 
manifest injustice. Either approach, thus, guarantees fairness. 
Settling defendants, moreover, can be protected by express 


language. 


It is wrong that in the Corrugated litigation one 
company, with only 2-1/2% of the market, was exposed to potential 


damage claims in the hundreds of millions of dollars. It is 
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wrong that in the Plywood litigation, plaintiffs can settle with 
half of the industry for $8,000,000, but claim damages of over 

a $1 billion against the remaining three companies. But, if any 
plaintiffs' lawyer tells you that it denies due process to apply 
the legislation to pending cases because plaintiffs will be 
deprived of hundreds of millions of dollars, the opportunity to 
demonstrate that to the court handling the case is provided. 

The court most knowledgeable of the facts is in the best position 
to make that determination. Thus, the rights of all--individual 
plaintiffs, settling defendants, and litigating defendants--are 
protected. There is no reason to delay justice. If pending 
cases are excluded, Congress would be preventing the courts from 


applying this legislation to correct known abuses. 


There is ample precedent for applying legislation to 
pending cases. In 1976, the Hart-Scott-Rodino Antitrust 
Improvements Act amended, inter alia, 15 U.S.C. § 26 (Supp. II 
1978) to provide for the recovery of attorneys' fees in 
injunction actions. That provision was applied to a pending 
case. Alphin v. Henson, 552 F.2d 1033 (4th Cir.), cert. denied, 
434 U.S. 823 (1977). In 1980, Congress exempted territorial 
restrictions in the distribution and sale of soft drink products 
from the antitrust laws and modified the tolling provisions of 
the statute of limitations in the Clayton Act by passing the Soft 
Drink Interbrand Competition Act, 15 U.S.C. § 3501 (Supp. IV 


1980). That Act was applied to a pending case. Coca-Cola v. 
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FIC, 642 F.2d 1387, 1390 (D.C. Cir. 1981). Congress exempted 
certain newspapers from certain provisions of the antitrust laws 
in the Newspaper Preservation Act, 15 U.S.C. § 1804(b) (1976). 
This exemption was applied to pending cases. Bay Guardian Co. 

v. Chronicle Publishing Co., 344 F. Supp. 1155 (NSD aGalls., e972) 
In 1955, Congress amended Section 4 of the Clayton Act, 15 U.S.C. 
§ 15, and reduced the statute of limitations in certain cases. 
The amended statute of limitations applied to pending cases. 
Herman Schwabe, Inc. v. United Shoe Machinery Corp., 274 F.2d 
608 (2d Cir.), cert. denied, 363 U.S. 811 (1960). Similarly, 

the appeal of certain antitrust cases directly to the Supreme 
Court provided by Congress in 15 U.S.C. § 29 (1976) was expressly 


available in pending cases. 


On several occasions, Congress has also passed statutes 
in fields unrelated to antitrust which expressly apply to pending 
cases,*?*® and the Supreme Court has consistently upheld the 
immediate application of such legislation. E.g., Usery v. Turner 
Elkhorn Mining Co., 428 U.S. 1, 15 (1976); Fleming v. Rhodes, 

331 U.S. 100, 107 (1947); Carpenter v.-Wabash Railway, 309 
U.S. 23 (1940) BHunkhouserniv. 1038. Preston Co., Z2900U7S. 263 
(21933))\e 


se Bags, 28) USC. §) 136i(Suppe alt 1979) 25 UR SEGAL 
§) 640d=27 (Supp 1980); 19 (uss. Crs) 1sOS s(o76), d2emesucr 
§ 1904 (1976)5 28 UsS3C. Se 1846 (976) ler Us CG. § 4202 
(1976); 18 U.S.C. § 4251 (1976); 42 U.S.C. § 405 (1976); 28 
Wesales fy alziejal ((ale)75)) - 
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To delay rights of claim reduction would, indeed, be 
a grave injustice. Antitrust cases can drag on for years. 
Unless the bill applies to pending cases, hundreds of defendant 
companies--large and small--will be subjected for many years to 
come to unfair, coercive settlement tactics and unjustifiable 
distortion of antitrust remedies--the evi Leowbich the bill is 
intended to remedy. It would be inconsistent to enact rights 
of claim reduction, but to deny their remedial benefits in 
pending cases. If such rights were available only in cases filed 
after enactment, Congress would create an anomaly in the judicial 
system. There would be mga pending before the courts in which 
claim reduction would not be available, while in other pending 
cases--indeed some before the same judge--these rights would 
apply. There is no rational basis to such a haphazard remedial 
scheme. The difference between justice and injustice would 
depend merely upon an arbitrary filing date. 


G. The Legislation Would Further the Proper 
Exercise of a Corporate Director's 


Fiduciary Duties 


As you know, I am a director of The Mead Corporation. 
I would like to discuss the real world of how a corporation and 
its directors deal with the massive litigation that has given 


rise to the urgent need for this legislation. 


As a corporate director, I owe certain fiduciary duties 


to the corporation and its shareholders. These duties must be 
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exercised in good faith and with due diligence. Although a 
director does not participate directly in the day-to-day 
decision-making process, he or she reviews major corporate 
decisions. When a corporation is sued, numerous factors must 

be carefully considered and weighed to protect the interests of 
the corporation and its shareholders. Should the charges be 
defended on the merits or should the case be settled? An initial 
assessment of the allegations is usually made to determine their 
merits. If they are determined to be baseless, a director's 
typical "gut" reaction is to recommend that a company undertake 

a vigorous defense. In exercising his or her duty of care to 

the corporation and its shareholders, a director wishes to 
preserve the company's good name and to avoid unnecessary 
settlement payments which may deplete the corporate treasury and 
may label the company an easy mark for some plaintiffs' lawyers 
who file strike suits in the hope of being paid off by a nuisance 


settlement. 


When a company is faced with an antitrust class action, 
the proper exercise of a director's fiduciary obligations is 
painfully difficult. A corporate director must factor into the 
fiduciary formula heavy considerations unrelated to the merits 
of the allegations. A director must consider the potential 
damage exposure to the company. The specter of treble damages 
that may be imposed vicariously on a company for the injury 


caused by others looms large. A director may recommend that the 
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company negotiate a settlement. A director of a company with 
a small market share is under pressure to recommend settlement 
because that company may become stuck with the entire residual 


liability in a class action after other defendants have settled. 


A director of a company faced with treble damage 
liability in an antitrust class action is placed in a no-win 
situation. From a company and shareholder perspective, is it 
better to resist a meritless lawsuit? Should a director 
recommend that the investments of the shareholders be used to 
defend against unfounded claims? Should a company which believes 
itself innocent seek to prove its innocence or capitulate to 


plaintiffs' settlement demands? 


I am sure you are all aware that The Mead Corporation 
has been forced to settle the Corrugated Container Class Action 
Antitrust Litigation. That litigation is the most egregious 
example of the abuses which contribution and claim reduction 
legislation is designed to correct. The class actions were 
preceded by a federal grand jury investigation which culminated 
in indictments against 14 companies and 26 individuals. No Mead 
employee was indicted, but the company was. In the criminal 
case, Mead, convinced of its innocence, determined to go to 
trial. A cornerstone of Mead's defense was its antitrust 
compliance policy. Over the years, Mead has repeatedly conducted 
seminars with its employees to assure that they understood the 


antitrust laws and the company's firm commitment to abide by 
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them. Mead even had its outside antitrust counsel meet with 
employees on a one-on-one confidential basis to assure 

compliance. After a three-month trial, the jury, after only 
three hours of deliberation, returned a verdict of not guilty 


in the criminal case. Mead had been vindicated. 


In the civil class actions, plaintiffs' lawyers pursued 
a settlement strategy of sharply increasing their settlement 
demands without regard to market shares or relative culpability. 
For example, the first felony-indictee to settle, which was the 
largest company in the industry, paid $1 million per market-share 
point, or $8.3 million. That company had pled nolo contendere 
in the criminal case. Mead offered to settle on the same basis, 
but plaintiffs' lawyers refused. Plaintiffs' lawyers demanded 
ever-escalating amounts... Continental Group, which was 
subsequently acquitted in the criminal case with Mead, paid $6.5 
million per market-share point, for a total of $27 million. 
There was no legitimate basis for the large differences in the 
amounts of these settlements. The amounts of settlement were 
dictated by plaintiffs' coercive strategy of escalating the price 
of settlement as each defendant came to terms. This strategy 
succeeded because, after each successive settlement, the 
non-settling defendants! exposure to damages increased in 
geometric proportions by the damages attributable to the sales 


of all previous settling defendants. 
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Ultimately, 14 companies, which were coerced into 
settlements of an aggregate amount of more than $40 million, were 
found to be innocent by the jury in our civil trial. Can you 
imagine it--$40 million was paid by companies who were found 
innocent in the civil case without even being present to defend 
themselves! Those funds could have been invested by those 
innocent companies for productive pro-competitive purposes in 


the industry, rather than paid as ransom. 


Abusive settlement tactics created this deplorable 
result and were possible only because each defendant's exposure 


increased because another settled. That is wrong. 


Plaintiffs claimed that Mead's damage exposure was in 
the hundreds of millions of dollars, even though Mead had only 
2-1/2% of the market. Mead faced this potential exposure, 
according to plaintiffs, even though the Fifth Circuit had 
recognized in approving the settlements that: 

the real price of corrugated materials 

declined during the alleged conspiracy and 

that the corrugated industry is characterized 

by low profits. ** 

Such a judgment, if it had been sustained, would have required 
Mead to pay as much for each 1% of market share as all other 


defendants paid in the aggregate for their combined share of 


16 


In re Corrugated Container Antitrust Litigation, 659 Fiza 
1ea2 Sa el> th Cin. SSS) pmicent ened, HOLS. Cle 2ZSd 


and 2308 (1982). 


11-435 0 - 83 - 20 
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97-1/2% of the market. The injustice is obvious. It would have 
been a strange twist of justice for Mead, which was acquitted 
in the criminal case and which has only 2-1/2% of the market, 
to have been potentially liable for damages based upon the sales 
of the settling defendants, most of whom were indicted and pled 


nolo contendere and were fined in the criminal case. 


This legislation would not have eliminated Mead's 
potential liability to the class if it was found to be guilty 
of the charges. Mead would have been exposed to damage claims 


based upon its own sales. 


Since all other defendants had previously settled, under 
the legislation Mead would not have had a right to seek 
contribution from them. Under the carve-out provisions of the 
bill, however, Mead's potential liability would have been treble 
damages based upon its own sales and not the sales of settling 
defendants. Obviously, this would have been a fair and equitable 
result of passage of an amended H.R. 1242, especially since 
plaintiffs had already been made whole by their previous 
settlement agreements,’’ and they had fal pes well aware at the time 


of those settlements that rights to contribution and claim 


reduction had been asserted and could have been available in the 


17 


In re Corrugated Container Antitrust Litigation, 1981-1 Trade 
Cas. (CCH) f 64,114, at 76,701 (S.D. Téexe)peats.d, 659) hevd 


1322 (Sth Cir. 1981), cert. denied, 102 S. Ct. 2283 and 2308 
(298Z)ie 
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Corrugated case.** 


With respect to Mead's decision to settle the Corrugated 
case, the bottom line was that, although Mead believed, and still 
believes, in its innocence and despite the substantial and 
fundamental errors at trial that Mead feels-would have resulted 
in the ultimate reversal of the adverse jury verdict on appeal, 
Mead faced the possibility of a potential judgment being entered 
in the hundreds of millions of dollars. Over 95% of this 
potential massive liability was to be based on the sales of its 
competitors. The mere entry of such an enormous judgment would 


have been a substantial burden until reversed. 


As a result, Mead was forced to enter into a 
multi-million dollar settlement to safeguard the well-being of 
the company, its employees and shareholders. Mead's access to 
appellate review has been frustrated. This is a sad commentary 
on the state of the current law. It is now up to Congress to 


act. 


Most agree that the legislation is needed. It should 
be applied to pending cases, which is the norm, even though Mead 
will not obtain its remedial benefits in the Corrugated case. 


Plaintiffs' lawyers. should not be permitted to extract 


unconscionable windfalls in pending cases. If it becomes 
me 6See, €<g.., Professional Beauty Supply, Inc. v. National 


Beauty Supply, Inc., 594 F.2d 1179 (8th Cir. 1979), and cases 
cited therein. 
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manifestly unjust to apply claim reduction ina pending case, 
that decision should be made by the courts most familiar with 
the litigation. 

He The Judiciary Has Called for 

Congressional Action 

Finally, it should be noted that the Supreme Court in 
Texas Industries, Inc. v. Radcliff Materials, Inc., 451 U.S. 630 
(1981), said that contribution was remedial in nature and was 
a meacten for congressional attention. Similarly, other courts, 
in declining to imply a right to contribution under the antitrust 
laws, have called for congressional action. See Wilson P. 
Abraham Construction Corp. v. Texas Industries, Inc., 604 F.2d 
897 (5th Cir. 1979), aff'd sub nom., Texas Industries, Inc. v. 
Radcliff Materials, Inc.; 451 U.S. 630 (1981); Olson Farms, Inc. 
v. Safeway Stores, Inc., 649 F.2d 1370 (10th Cir. 1979); El 
Camino Glass v. Sunglo Glass Co., 1977-1 Trade Cas. (CCH) 
1 6n 5338) (Nop. iCal 29176): 


Enactment of an amended H.R. 1242 will ensure just and 
effective enforcement of the antitrust laws. It will guarantee 
that no antitrust violator will get off scot-free. It will 
guarantee that an antitrust violator will be liable for his own 
wrongful conduct. By the same token, the bill will safeguard 
against extortion. It will put an end to settlement by coercion. 
It will permit innocent companies--large and small alike--to 
exercise their constitutional right to a jury trial and their 
right to exhaust their appeals without the fear of exposure to 

massive industrywide damages unrelated to their conduct, 


culpability or market share. 


I support an amended H.R. 1242 made applicable to 


pending cases, either by express language, or by striking its 


application provision. I urge this Committee to act favorably 


en it. 
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Chairman Ropino. Thank you. 

You may proceed, Mr. Civiletti. 

Mr. Civitetti. In my written statement I address four points. 
One, the basic need for the legislation; two, the frailty of the consti- 
tutional objections to it; three, what I think are misleading argu- 
ments in opposition to the application to pending cases; and, four, 
the regular and traditional method of applying legislation, certain- 
ly of this remedial nature, to the status quo, that is to say, to pro- 
spective cases, to pending cases that have just begun, and to those 
that are in one stage or another of the pursuit of due process. 

I think it important that the committee consider certain funda- 
mental principles which are involved in the issue of the remedial 
legislation and its application to pending cases. 

One, we all want strong antitrust enforcement, punishment to of- 
fenders, and deterrence of similar future conduct. 

Two, a second principle closely related to it, that individuals, 
businesses, and corporations should bear responsibility for the 
harm that they have caused and, third, that everyone, individual 
or association or business is entitled to a fair day in court and to 
due process procedure, including the right of an appellate review. 

- The present law violates each of those principles as a result of a 
combination and development of class actions, the principle of joint 
and several liability and the practice of leveraged settlements. 

In this instance the present law permits an erosion of deterrence 
because sometimes that person or corporation or entity whom you 
would think would be most responsible for the harm, who has re- 
ceived or profited most from the challenged conduct, is allowed to 
shift that responsibility through the means of an early settlement 
to the remaining defendants who had clearly either less responsi- 
bility or certainly less alleged benefit to be gained from the illegal 
conduct. 

There is not the certainty of punishment and _ responsibility 
which is a principal guiding factor in any deterrent legislation. In- 
stead, there is a practice and a clear opportunity for avoiding that 
certainty and for shifting responsibility while retaining improper 

ains. 
4 I think the legislation applied prospectively as well as to pending 
cases will strengthen the antitrust law, close a loophole, and bring 
certainty of punishment and responsibility for improper conduct. 

With regard to responsibility, I need not say more than what 
Barbara Jordan has said in her letter. It is inconceivable in any 
area of the law that we permit the shifting of the burden as per- 
mitted under the current law in such gigantic proportions as now 
occurs. 

As the Mead settlement perhaps demonstrates more than or as 
much as anything else, defendants today do not have in any anti- 
trust litigation involving horizontal combinations or allegations of 
horizontal combinations, do not have a real opportunity for a fair 
day in court, whether a fair day is defined as proceeding to trial or 
whether it is defined as pursuing an appeal, based on an opinion of 
wrongful or erroneous judgment below. pat i 

The pressure on companies and associations and individuals in 
business in these cases imposed by the likelihood of being responsi- 
ble for not treble damages, not quadruple damages, but 10 and 50 
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and 100 times damages, amounts to far in excess of any potential. 
gain that ever could be achieved. They suffer from the challenged 
conduct far in excess of the net worth of the company, far in excess! 
of any realistic punishment, no matter how severe, such as to pre-| 
vent these companies from pursuing their innocence, even if found 
innocent in prior governmental proceedings. 

In addition to that, the crippling effect of a judgment on their’ 
ability to borrow money, to make investments, expand their’ 
market or maintain their position, prevents them from pursuing an. 
appellate process, much as the situation of Mead which a resulted’ 
in their recent settlement. 

The irony here is that there are arguments raised acknowledging 
the injustice of the present law, but arguing that it ought not to 
apply to more than 900 companies today that are in one stage of 
court proceedings or another, who are in the grip of the perversion 
of the law which I have outlined, arguments that say with cliches, 
it would be changing the rules in the middle of the game, or it 
would be a bailout, or that it is special interest legislation or that 
plaintiffs’ expectation rights would be denied. 

None of those arguments has weight. None of them has merit. If 
the law is unfair, if there are parties caught up in the unfairness - 
on the one stage or another, if they are going to be victimized, if 
plants are going to be closed, if companies are going to be unable to 
have their day in court to prove their innocence, then the law 
ought to be changed for them, just as it will be changed for future 
litigants, and they ought to have an opportunity for fairness and 
justice, just as anyone else. 

The plaintiffs have no vested rights until a final judgment. They 
have in fact very little expectation that they will be able to shift 
total responsibility to other defendants. There is no certainty that 
other defendants will be held liable. There is an acknowledgment 
that the courts could apply claim reduction in these cases based on 
market share. 

There is an acknowledgment that remedial legislation would or 
might have been passed in the last session of the Congress or in 
this session, and settlement considers many factors, only one of 
which is the possibility of recovering the shifted damages from a 
settled defendant to the others, to the remaining defendants. 

Settlements are not disturbed by this litigation and its applica- 
tion to pending cases. There is a double safeguard. First, by express 
terms in legislation, the settlements can be fixed and made 
immune from disturbance and, second, the legislation may also pro- 
vide or can provide that if a court were to determine the immunity 
did not apply and seek to apply claim reduction to a settlement to 
reopen it, that that could be prevented by simply a separation 
clause saying that the remedial portion of claim reduction should 
not apply in any occasion where a settlement is being challenged. 

In summary, it has always seemed strange and ironic to me if 
the case is made for future application of this remedial legislation 
that the very people who are suffering the greatest, who are in the 
midst of litigation of an outrageous nature and leverage pressure 
such that they have to borrow money in order to pay settlements 
or sell plants and close them down in order to pay settlements, 
should be denied the right to the corrective legislation. The regular 
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and formal practice would be to apply remedial law to the status 
quo, to all proceedings and matters and leave to the court a deter- 
mination of whether there was such an extraordinary showing that 
it would be manifestly unjust not to apply or to apply the legisla- 
tion, in which event constitutionally it would be held not to apply 
in a particular case. 

In this instance I see no extraordinary showing, no such sound 
and basic arguments which would deny the ordinary course of 
events to these defendants who are in these more than 900 cases 
today, perhaps 1,000 tomorrow, 1,300 by the time the legislation 
passed or the effective date was set, to deny to them the freedom 
from the extortionate practice which occurs today. 

Thank you. 

[The statement of Mr. Civiletti follows:] 
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STATEMENT OF BENJAMIN R. CIVILETTI 


Mr. Chairman and Members of the Subcommittee: I am 
pleased to have this opportunity to appear before the Sub- 
committee in support of the Antitrust Equal Enforcement Act. 
As one who has had primary responsibility for enforcing the 
nation's antitrust laws, I share this Subcommittee's concern 
with the continued strength and efficacy of those laws. As a 
result of my antitrust experience in government and as a 
private practitioner, I am convinced that implementation of 
claim reduction and contribution will advance the enforcement 
ef our antitrust laws and eliminate the disgraceful abuses of 
the judicial process that are now possible. By providing that 
damages attributable to the sales of companies that settle will 
be removed from a case, not shifted to non-settling companies, 
and by permitting those companies that are sued to bring in 
other companies who may be equally: responsible, but who have 
not been included as price-fixing defendants, this legislation 
can strengthen the civil and criminal penalties that the 
Congress has mandated for anticompetitive behavior, provide a 
stronger and more certain deterrent, and eliminate the unfair 
leverage that is possible under current law. 

As the members of this Subcommittee are well aware, 
most of the controversy surrounding this legislation has 


focused not on the need for reform or even the substantive 
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means by which the bill seeks to achieve reform, Rather, the 
issue has concerned the application of claim reduction to cases 
now pending before the federal courts. After careful study and 
consideration, I have concluded that application of the Act to 
pending cases is the only result consistent with fairness and 
the remedial purposes of this legislation. As I will explain, 
I believe that the case for application to pending cases is 
Supported overwhelmingly by longstanding legal precedent, 
constitutional analysis, rational public policy, and historical 
ract. 

Because the purpose of this hearing is to explicate 
the issue of application to pending cases, I will confine my 
remarks to four major propositions: (1) the basic need for 
this legislation as applied to pending cases; (2) the fallacy 
of the arguments that have been propounded against the 
application of the Act to pending cases; (3) the lack of merit 
in the alleged constitutional objections to pending applica- 
tion; and (4) the legal soundness and consistency of applying 


claim reduction to pending cases. 


(1) THE BASIC NEED FOR ANTITRUST REFORM 
AS APPLIED TO PENDING CASES 


The need for substantive reform of our antitrust law 
is illustrated by the following example, which assumes five 
price-fixing conspirators with the respective market Shares 


shown: 
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EXAMPLE 
RESPECTIVE 
COMPANY MARKET SHARE 
A 60% 
B 15% 
(@: 10% 
D 10% 
E 5% 


Plaintiffs sue companies A, C, D, and E, alleg- 
ing $5 million in actual damages resulting from 
a price-fixing conspiracy. Company B, which is 
the main supplier of some plaintiffs, is not 
sued. The treble damages penalty, then, totals 
$15 million. Under current law, each company 
sued may be liable for the entire $15 million. 


Company A, by far the largest market share hold- 
er, uses its size and strength to arrange a 
"sweetheart" settlement, settling for $1 million 
or approximately $16,600 per market point. That 
amount is subtracted from the total treble 
damages liability, leaving the damages figure at 
Si4 mal .uon:; 


Company C, a 10 percent market share holder, is 
then approached regarding settlement. Although 
believing itself innocent of price-fixing, the 
company determines that it must accede to the 
plaintiffs' $1 million settlement demand rather 
than go to trial and risk being found liable for 
some or all of the remaining liability of $14 
Million. Company C settles for Si) million, or 
$100,000 per market share point. Remaining 
ltabilaty 1s now S13 maliion. 


Companies D and E, which hold 10 and 5 per cent 
of the market, respectively, refuse plaintiffs' 
settlement demands and go to trial. They are 
found liable as price-fixing conspirators and a 
judgment of $13 million is rendered against them. 


(continued) 
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The result of this action may be summarized as 


follows: 
COMPANY MARKET SHARE RESULT 
A 60% Settled for $l 
million (approx. 
$16,600 per market 
point) 
B 15% Never sued 
Cc 10% Settled for $1 
million ($100,000 
per market point) 
D 108 Liable for $13 
million in damages 
E 5% (approx. $866,600 


per market point) 


Examining the results of the above hypothetical, we 
find the following anomalous situation: Company A has paid 
such a small penalty that its illegal profits far exceed its 
costs. It has made a handsome profit from price-fixing. 
Company B has escaped free and clear of any liability only 
because it happened to be some plaintiffs' main supplier. 
Assuming Company B's culpability, it, too, has profited from 
illegal behavior. Company C has been badly damaged as a small 
competitor by being forced to pay a substantial settlement 
because it could not afford to risk having its day in court. 
Companies D and E have been eliminated as vigorous competitors 


by the assessment of massive and disproportionate liability. 
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The total result is a disaster that frustrates everything that 
Congress intended to achieve by enactment of our nation's anti- 
trust laws. 

Unfortunately, this example reflects actual history 
and current practice rather than any hypothetical machinations 


of antitrust law. The Corrugated Container Antitrust 


Litigation, M.D.L. No. 310 (S.D. Tex.), is a case-in-point of 
some of the manipulations that are now possible. In that case, 
civil class actions were brought against 22 companies. As 
indicated by the chart attached as Exhibit 1, plaintiffs' 
lawyers utilized the whipsaw tactic of escalating settlement 
demands with no regard for relative market share or 
culpability. The chronological order of settlement in each 
class demonstrates how each successive settling defendant was 
compelled to pay an ever-increasing amount. The ability to 
effect this manipulation rests on the simple but pernicious 
fact that the law permits the shifting of potential liability 
as settlements occur. The Mead Corporation - the one remaining 
company - was exposed to potential liability of hundreds of 
millions of dollars. For Mead, which holds only a three 
percent market share, this amounted to hundreds of millions of 
dollars per market point. 

Similarly, in the Plywood Antitrust Litigation, M.D.L. 
No. 159 (E.D. ha.), three remaining defendants face plaintiff's 
alleged claims of over a billion dollars, claims which are 


based in large part upon the sales of other defendants who 
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af : 
settled,2/ In the Arizona Dairy Products Litigation, No. 
Civ. 74-569A PHX CAM (D. Ariz.), defendants accounting for 90 


percent of the market settled for about four million dollars, 
while a defendant named for the first time in an amended 
complaint filed some six years after the litigation began - and 
years after it was out of that business - faces claims in 
excess of one billion dollars. 

Our own partial survey of the federal districts indi- 
cates that more than 900 separate companies are now defending 
price-fixing claims in multi-defendant cases. Without a change 
in the law, many hundreds of companies each year will face the 

obson's choice of giving in to coerced settlements or risking 
heir very corporate lives by a defense on the merits. This 
ravesty could be stopped - now - by enactment of claim 
eduction and contribution, and its present effects mitigated - 
Ow —- by the application of claim reduction to pending cases. 
The above review of the basic need for this legisla- 
ion makes an important point that pervades our discussion of 
he pending issue today. It would fly in the face of fairness 
Oo deny the proposed remedies to the very cases that demon- 
trate so vividly the need for reform. Once Congress has acted 


O remove the means of this victimization, it is inconceivable 


re This massive liability is alleged despite the fact that 
plaintiffs' lawyers apparently thought so little of their 
claims against the defendants that they settled previously 
with 31 companies, representing 50 percent of the market, 
for under eight million dollars. 
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that present or potential victims should be excluded from 
redress of a recognized weong.2/ Solely by virtue of the 
filing date of a claim - a factor over which a defendant can 
have no control - many companies are or will be party to a 
system that Congress will have acknowledged to be unfair and 
simply wrong. Simultaneously — perhaps in the courtroom next 
door - other antitrust actions will proceed under faim, be= 
formed rules that express the intent of Congress. Congress has 
not permitted such hypocrisy to pertain to other enactments of 
important remedial legislation, and should not do so now. 
(2) ARGUMENTS AGAINST THE APPLICATION OF REFORMS 
TO PENDING CASES ARE LEGALLY AND FACTUALLY 
UNSOUND 
In the midst of such abuse of the judicial process, it 
is ironic that "unfairness" has been invoked in an attempt to 
insulate pending cases from remedial legislation. Charges have 
been levied of "changing the rules-in the middle of the game." 
Stripped to its essentials, the argument is that it would be 
unfair to deprive plaintiffs of the damages now available 


through manipulation of the law. When, in fact, the "rules of 


2/ To give claim reduction only prospective application would 
be to invite a rush to the courts by those who would 
attempt to use current law to extract the last possible 
advantage from existing inequities. Not only defendants 
in currently pending cases will be victimized by 
prospective application; future defendants in cases that 
will be filed before the effective date of this 
legislation would also be caught up in the morass of 
current law. 


315 


the game" have permitted extortionate settlements and shifted 
liabilities that bear no relationship to culpability, the 
"game" has no place in the United States Code. 

Opponents of the application of reforms to pending 
cases have claimed that such action would interfere with the 
rights of parties who assumed that claim reduction would not 
interfere with their ability to collect industry-wide damages 
from non-settling defendants. In fact, by their own public 
admissions, plaintiffs have had no such expectation of such 
immunity. Contribution and claim reduction have been asserted 
for years.2/ As early as 1978, plaintiffs in the Corrugated 
Container litigation knew that nonsettling defendants intended 


to seek contribution and claim reduction.4/ Historical fact 


3/ See, e.g., Professional Beauty Suppl Inc. v. National 
Beaucy Supply a unCa, SU4eE 20r Lio (eth cir.) 19 79)an 


cases cited therein. 


a/ At a May 16, 1979 pretrial conference in the Corrugated 
Container case, Stephen Susman, an attorney for 
Plaintiffs, urged the district court to approve the 
settlements to date and stated: 


But I'm saying that the Court . .. in assessing 
that argument, we were asking the Court to say 
that present law is such that Susman, et al. had 
right under present law [to] the acceptance of 
$298 million from the 22 settling defendants[. 
This] has not reduced the total amount they can 
recover, if they [Susman, et al.] can recover 
any. That's present law. 


Now that doesn't mean that three years from now 
or two years from now, or a year from now, when 
the case goes to the jury and the Fifth Circuit 
decides something and holds that these admiralty 
cases suddenly get applied to antitrust cases, 
that Susman, et al. will be in the same position; 
but under present circumstances, he's right. 


Transcript at 68. 
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also belies the notion of any expectancy: Claim reduction and 
contribution have been discussed in the antitrust bar for 
years; Congress has been considering specific bills since 
1979;2/ the courts have wrestled with the judicial 
application of contribution concepts to antitrust cases for at 
least a Gecade.©/ In fact, it was only in May of 1981 that 
the Supreme Court finally decided that a right of contribution 
could not be inferred from the legislative history of federal 
antitrust statutes or from common law - and referred pointedly 
to Congress for aeulone Further, the "expectation" 
argument benefits from a good deal of revisionist history: 
Many and varied considerations, apart from the issue of whether 
the remaining defendants are liable for settling defendants' 
damages, go into shaping a plaintiff's litigation settlement 
strategies, e.g., a defendant's liability; issues of 
testimonial and documentary evidence which vary among 
defendants; the quality of damage proof; defendants' fiscal 
capabilities. 

A third argument put forth by the opponents of pending 
application is the notion that adjudged "wrongdoers" should not 


be the beneficiaries of legislative largesse in the form of a 


Ef On May 1, 1979, Senator Birch Bayh offered an amendment 
during markup of S.390, The Antitrust Procedural 
Improvements Act of 1979, which would have permitted claim 
reduction and contribution in antitrust cases. 


See, e.g., Sabre Shipping Corp. v. American President 
fines), utds) 298 HassUpp. USS9e(SeDe Nii 9169)))- 


1/ Texas Industries, Inc. v. Radcliffe Materials, Inc., 451 
DES Oso (SSIS) Re 5 
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“hail sont." . Bhis inflammatory terminology obfuscates the 


underlying purpose of the legislation: The application of 


claim reduction to pending cases would not permit any 


non-settling defendant to gain a windfall and escapé paying 


treble the amount of damage that it caused. Rather, each 


wrongdoer would pay its fair share of trebled damages. Under 


basic principles of justice, even a wrongdoer should not be 


victimized by the levy of a penalty that is totally 


disproportionate to the harm caused. 


Further, it is simply factually inaccurate to label as 


a "wrongdoer" every defendant or potential defendant who would 


benefit from these reforms. Many defendants who believe that 


they are innocent of price-fixing have yet to have their day in 


court. The application of claim reduction to pending cases can 


protect such companies from being forced to forego that 


Opportunity and enter into leveraged settlements simply because 


they cannot afford to risk trial. Also, as demonstrated by a 


number of case histories, the line between "wrongdoing" and 


legal behavior is often gray and may even be crossed 


inadvertently.— 


8/ 


Finally, a red herring has been raised concerning the 


effect of any pending application on the finality of existing 


Compare Gray v. Shell Oil Company, 469 F.2d 742 (9th 
Cir.), cert. denied, 412 U.S..943 (1973) and Belliston v. 


Texaco, Enc, 455er.2d.175 (kOthvCir jy cert. denied, 408 
U.S. 928 (1972) (verification of competitors' prices done 
to avoid violation of Robinson-Patman Act held permissi- 


ble), with United States v. U.S. Gypsum Company, 438 U.S. 


422, 458-59 (1978) (Such conduct held unlawful). 


11-435 O - 83 - 21 
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settlements. Opponents have claimed that settlements entered 
into in good faith could be dissolved or reformed by the appli- 
cation of the bill to pending cases. The clear and unequivocal 
terms of the statute itself, plus longstanding principles of 
case law, show this position to be totally without merit. The 
substantive provisions of the bill specifically protect the 
finality of settlements: Contribution cannot be claimed 
against a party that has settled, and settlements signed prior 
to the effective date of the bill cannot be rescinded or 
modified because of claim reduction by either the parties or 
the presiding court. In addition, as Judge Renfrew has pointed 
out, well settled common law pRecouene protects against the 
recission of an otherwise valid settlement agreement on the 
basis of a subsequent change in the law, and the bill would 
provide no basis to rescind on any of the contract principles 
of mistake, impossibility of performance, or commercial 


o/ 


frustration.= 


9/ Statement of Charles B. Renfrew Before the Senate 
Judiciary Committee, February 10, 1982. Plaintiffs are 
further protected by case law which indicates that a party 
may challenge a settlement agreement on the grounds of 
fraud, duress or concealment, but may not upset a prior 
agreement only because subsequent events have made that 
settlement appear less favorable. See, e.g., Baumlin & 
Ernst, Ltd: v.. Gemini? LEAN; 637. Fe2d) 238) (4theciry 11980) - 
First National Bank v. Pepper, 454 F.2d 626 (2d Cir. 
1972); "Beecher Ve gAbLepyaiwrs Suppe 426° (Sa DENeY.. LO77) > 
abr ds “Si 5ab) 2a lomo (2d) (errr 1o78)). 
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(3) ALLEGED CONSTITUTIONAL OBJECTIONS TO THE 
APPLICATION OF CLAIM REDUCTION TO PENDING 
CASES ARE WITHOUT MERIT 

Opponents of pending application have from time to 
time asserted three constitutional objections to that portion 
of the bill, i.e., violation of the separation of powers, 
impairment of contract, and denial of due process. 

The due process issue is conceded by our opponents to 
be the strongest of their alleged constitutional objections. 
Even so, the argument appears to be premised on only the 
possibility that contribution Or claim reduction might be 
deemed to interfere with : Substantive right, as opposed to a 
remedy ,+0/ Of course, this distinction is critical as 
regards the application of the due process clause: If a party 
has a substantive vested right in the constitutional sense, any 
attempt at retroactive application of new legislation that 
alters that right will run afoul of the due process clause. To 
the contrary, if a new statute changes only a statutory remedy, 
application to pending cases is not only outside of the purview 
of the due process clause, but is the general and longstanding 
rule of statutory construction, 

The weakness of this argument is revealed by its re- 


liance on the right/remedy distinction. In order to elevate 


10/ In that contribution is not proposed for application to 
pending cases but will take effect only prospectively, no 
analysis of opposition claims concerning that issue is 
included here. 
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this question to the point at which a due process analysis 
might conceivably apply to the application of claim reduction, 
the definition of a "right" is strained to the breaking point: 
It is premised that a plaintiff has a "right" under federal 
antitrust law to recover treble the damages sustained, a 
"right" which is abrogated by the application of claim 
reduction to a pending case. That is, a plaintiff has been 
deprived of its "right" to full treble damages because we 
could, under claim reduction, collect from the remaining 
defendants only treble the damages actually attributable to 
those defendants. This proposition fails to account for the 
fact, however, that a plaintiff voluntarily "deprived" itself 
of that "right" by its prior compromise(s) of claims for less 
than the full amount that it might otherwise have expected upon 
judgment 22/7 

This analysis of the statutory treble damages remedy 
as a plaintiff's "right" fails at even a more fundamental 
level, however. No where in case law does the implication 
arise that a party to a pending case has a vested right in the 


imposition of a statutory penalty; to the contrary, case law is 


LY In effect, this argument concedes that settlements into 
which plaintiffs entered voluntarily, and which were 
certified to a court as being adequate, reasonable, and 
fair, did not reflect accurately the guilt or the 
likelihood of success against a particular defendant. 


321 


clear that parties have no grounds to assert such a 

right.+2/ wor has a plaintiff in a pending case acquired a 
vested right in the recovery of treble damages. Certainly, a 
complaint praying for damages does not vest a right to those 
damages. Even if liability has been adjudicated by a trial 
court, the decision is not final - and plaintiffs' right to 
recovery is not vested - until the availability of appeal has 
been exhausted and the time for petition for certiorari has 
lapsed .13/ 

In short, the alleged due process objections to the 
application of claim reduction are, upon analysis, devoid of 
underlying legal substance and contrary to established case 
law. The entire argument is built on a faulty premise which 
must fall in the face of reasoned study and analysis. 

The constitutional contention concerning a possible 
separation of powers problem has received deservedly short 
shrift, even by proponents of this theory, because of its clear 


inapplicability to the situation at hand. Congressional action 


L2/ See, e.g., Gibbs v. Zimmerman, 290 U.S. 326, 332 (1933) 
(party to a pending case has "no property right, in the 
constitutional sense, in any particular form of remedy"); 
see also Chase Securities Corp. v. Donaldson, 325 U.S. 
304 (1945) (party to a pending case has no vested right 
to prevent Congress from changing a remedial policy prior 
to final adjudication of his suit). 


13/ See Linkletter v. Walker, 381 U.S. 618, 622 n.5 (1965); 
American Steel Foundries v. Tri-City Central Trades 
Council, 257 U.S. 184, 201 (1921) (application of Clayton 
Act to suit pending on appeal on date of enactment); 


Rafferty v. Smith, Bell & Company, 257 U.S. 226, 232, 
(1921). 
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provokes a separation of powers problem only when the 
legislature usurps a fundamental function or duty of the 
executive or the judiciary. The passage of remedial 
legislation simply does not meet this test, for the courts' 
role in interpreting the law would in no way be impugned. As 
no less a constitutional expert than Senator Sam Ervin has 
pointed out: 


The separation of powers doctrine 
necessarily is not implicated when Congress 
enacts legislation such as the proposed amended 
S$.995. Otherwise, Congress could not pass any 
law whenever there is a case pending which 
involves an issue addressed by that legislation. 
The legislative power of Congress would be 
stymied. Congress would have to check every 
docket in every court across the land to 
ascertain whether the legislation it was enacting 
would affect any pending case. The legislative 
process could be ground to a halt by simply 
filing a lawsuit. Obviously, such a situation 
could not be tolerated.14 


Similarly, no legitimate impairment of contract 
argument can be made. First, by its express terms, the 


Contract Clause, Article 1, Section 10 of the Constitution, 


applies only to the states, not to federal legislation.22/ 


Second, as discussed above, a party to a pending case has no 


14/ Letter of Senator Sam J. Ervin, Jr., to Senator Strom 
Thurmond, September 8, 1981. 


15/ Although the Contracts Clause appears to have application 
to federal government action via the due process clause 
of the Fifth Amendment, see, e.g., Lynch v. United 
States, 292 U.S. 571 (1934), that concept has no 
applicability here, where no contractual obligations 
between the United States and private individuals will be 
abrogated by the application of claim reduction to 
pending cases. See, e.g., Norman v. Baltimore & Ohio 
Railroad, 294 U.S. 240, 309-10 (1935). 
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recognized contract right to a future judgment for punitive 


damages, nor does a trial court judgment necessarily create a 


vested right. 


(4) NO SPECIAL CIRCUMSTANCES JUSTIFY DEPARTING 
FROM THE USUAL RULE OF APPLYING REMEDIAL 
LEGISLATION TO PENDING CASES, 

There is a well-recognized distinction between 
applying a law retroactively and applying a law to a pending 
case. Retroactivity involves applying a new law to reopen, and 
change the result in, a final judgment. Understandably, this 
result is disfavored throughout our law .26/ The application 
of new law to a pending case, on the other hand, is just that; 
it is not “retroactive application" in any sense. Despite 
semantic attempts to confuse these distinctions, they remain 
separate both conceptually and in their treatment by the courts. 

As has been pointed out by many authorities, it is the 
clear and well-established rule that legislation applies to 
pending cases unless manifest injustice would result from such 
application. This precedent is of venerable heritage, having 
been first articulated by the Supreme Court in United States v. 
Schooner Peggy, 5 U.S. 103 (1801). Schooner Peggy and its 
progeny hold that as a general matter, where the law changes 


while a case is pending, a court is to apply the new law in 


deciding the case. 


16/ see, e.g., Linkletter v. Walker, 381 U.S. 618 (1965) 
(Mapp v. Ohio may not be applied retroactively to 
overturn a conviction that was final before Mapp was 
decided). 
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United States v. Alabama, 362 U.S. 602 (1962) (per 


curiam), waS a notable case in which the Supreme Court applied 
this principle. When the United States sued Alabama and other 
defendants, alleging attempts to deny blacks the right to vote 
in violation of the Fifteenth Amendment and Title Iv of the 
Civil Rights Act of 1957, the district court dismissed the 
claim on the ground, inter alia, that suit against a state was 
not authorized by the Civil Rights Act. The Circuit Court 
affirmed. While the case was pending before the Supreme Court, 
Congress amended Title Iv to create a cause of action against a 
state for racial discrimination in voting. In remanding the 
case to the trial court for review, the Supreme Court stated: 
"Under familiar principles, the case must be decided on the 
basis of law now controlling." 362 U.S. at 604. 

Then, in 1969, in Thorpe v. Housing Authority, 393 
U.S. 268, 282 (1969), the Court stated that the general rule 
applied to all changes in law, whether constitutional, 
statutory, judicial, or administrative. In 1974, the Court 


again reiterated the general rule in Bradley v. Richmond School 


Board, 416 U.S. 696 (1974). In Bradley, the Court limited its 
holding to cases pending review at the time that the change in 
law took effect, and relied on Schooner Peggy as the basis for 
the principle that Walicounrt ws) to apply che glawssum eign ects sat: 

the time it renders its decision, unless doing so would result 


in manifest injustice or there is statutory direction or 


325 


legislative history to the contrary." 416 U.S. at 71l. See 


also 


473, 


Gulf Offshore Company v. Mobil Oil Corporation, 453 U.S. 


486 n.16 (1981) .22/ 


esses 


17/ 


Originally, two lines of authority developed in the 
federal courts concerning the question of whether new law 
should be applied to pending cases. Schooner Peggy began 
one line; the other was begun by United States v. Heth, 7 
U.S. 399 (1806) and Calder v. Bull, 3 U.S. 386 (1798). 
This latter line held that absent an expression to the 
contrary, a substantive change in the law was presumed to 

ave a prospective effect only. Where a new law was 
procedural or remedial, however, an "exception" was 
applied to give the law immediate effect. 


The Schooner Peggy and Heth lines of authority developed 
in roughly parallel fashion, without attempt at open 
reconciliation until Thorpe v. Housing Authority, 393 
U.S. 268 (1969), where the "general rule" of application 
to pending cases was announced. See text, supra. The 
Bradley formulation, discussed supra, which grew from 
Thorpe, indeed owes some debt to the theory that it 
Superceded, for it incorporates some of the notions of 
the substantive/procedural-remedial distinctions of the 
Heth line of cases. Interestingly, a number of lower 
federal courts continue to work with this analysis: 
Where a new law is substantive, i.e., where it takes away 
or impairs a-vested right, creates a new obligation, 
imposes a new duty or attaches a new disability in 
respect to transactions or considerations already passed, 
it is denied application to pending cases. SES SaGia,, 
RBeenps«y¥ wASscot..O1 Us, abnc.n 7 56k 6h 42d.41) (7th Cin 177) 
(changed the degree of knowledge necessary to find that 
seller had violated securities laws); In re Federal 
Shopping Way, Inc., 457 F.2d 176 (9th Cir. 1972) (changed 
the incidents of property ownership); United Roasters, 
Inc. v. Colgate-Palmolive, Inc., 485 F. Supp. 1049 
(E.D.N.C. 1980) (expanded definition of unfair or 
deceptive acts or trade practices); Allen v. Califano, 
452 F. Supp. 205 (D.Md. 1978) (expanded inheritance 
rights for illegitimate children). On the other hand, a 
law is procedural or remedial and immediately applicable 
to a pending case if it relates to remedies or modes of 
procedure which do not create new rights or take away 
vested rights, but act only in furtherance of remedy or 
confirmation of rights already existing, or, if it is 
designed to correct existing law, redress an existing 
grievance or introduce regulations conducive to the 
public good. See, e.g., Unated States v. Blue Sea Line, 
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In determining whether a new law applies to pending 
cases under the Bradley formulation, a court first determines 
whether there is any expression of the legislature's intent to 
depart from the general rule of application of the law in 
effect at the time it renders its decision. Such intent may be 
expressed or inferable from the statutory language, or may be 
inferred from the legislative history. Where neither of the 


foregoing clearly contradicts the general presumption, a court 


Footnote 17 (Cont'd.) 


553 F.2d 445 (5th Cir. 1977) (changed penalties for 
illegal act from criminal to civil); Montana Power v. 
EPG, 44558. 2d./739" (Ose. Grea 1970) , cenevrdeniwed? 400 
U.S. 1013 (1971) (changed tribunal empowered to decide 


certain matters); Tye v. Spitzer-Dodge, 499° F. Supp. 687 
(S.D. Ohio 1980) (new remedy for existing right); Jorae 


v. Clinton Crop Service, 465 F. Supp. 952 (E.D. Mich. 
1979) (completely revamped products liability theories of 
recovery; changed legal consequences of finding of 
contributory negligence); Rookledge v. Garwood, 340 Mich. 
444, 65 N.W.2d 785 (1954) (change eliminated requirement 
of election of remedies; effect was to preclude a pro- 
cedural defense to action). 


Clearly, the substantive/procedural-remedial distinction 
is incorporated into the Supreme Court's concern, as 
articulated in Bradley, with the nature of the rights 
affected by a change in law and the nature of the impact 
of the change on those rights, i.e., with the justice or 
injustice of applying a new law to a pending case. See 
Sikora v. American Can Co., 622 F.2d 1116, 1127 (3d Cir. 
1980) (dissenting opinion). Thus, regardless of whether 
one looks only at the Bradley test or goes beyond Bradley 
to analyze the application of claim reduction under its 
antecedent substantive/procedural-remedial theory, it is 
clear that application to pending cases is appropriate. 
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is to apply the new law to a pending case unless to do so would 
result in manifest injustice ,28/ 

It is clear that Congress has understood and acted 
upon the Supreme Court's formulation of the tests to be used in 
deciding upon the application of new law to pending cases. 

Most federal legislation is left silent as to application date 
and therefore applies to pending cases. Examples of this 
course of action in the antitrust area include the Soft Drink 
Interbrand Competition Act, 15 U.S.C. §3501 (1980) (exemption 
from antitrust laws for territorial restrictions in 
distribution and sale Oe soft drink products; extinguished all 
private treble damages claims prior to four years before 
enactment); the Hart-Scott-Rodino Antitrust Improvements Act, 
amending 15 U.S.C. §826 (1976) (provision of attorneys fees in 
-injunction actions); the Newspaper Preservation Act, 15 U.S.C. 
§815 (1970) (exemption of certain newspapers from certain 
antitrust laws); the 1955 amendment of Section 4 of the Clayton 
Act (provided a uniform federal limitations period; had effect 
of eliminating damage claims in some pending cases by reducing 


18/ The Court's formulation of this distinction is not 
limited to its interpretation of new legislation, but 
extends as a principle throughout its judicial 
pronouncements. In its recent rules announcement of 
April 28, 1982, the Supreme Court imposed new rules to 
govern petitions for writs of habeas corpus by persons in 
state custody, service of process under the Federal Rules 
of Civil Procedure, and all criminal proceedings in 
federal courts. These rules were effective on August l, 
1982, and are applicable "insofar as just and 
practicable, [to] all proceedings then pending." 50 
U.S.L.W. 4447 (May 4, 1982). 
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the limitations period; 12/ the 1944 amendment of 15 U.S.C. 
§329 (providing for appeal of certain cases directly to the 
Supreme Court). 

Pending cases or claims have received the benefit of 
remedial legislation in many important matters outside of the 
antitrust area. See, e.g., the expansion of the black lung 
benefits program, 30 U.S.C. §901 et seg., and the award of 
attorneys fees for proceedings in vindication of civil rights, 
42 U.S.C. §1988. See also such statutory enactments as 28 
U.S.C. §1331 (1980) (eliminated $10,000 jurisdictional amount 
for federal question jurisdiction); 28 U.S.C. §1491 (1970) 
(gave jurisdiction to Court of Claims over cases involving 
certain claims against the U.S.; applied to pending cases based 
on claims not more than six years old); 42 U.S.C. §405 (1960) 
(set forth procedure for district court review of agency old 
age benefit decisions); 18 U.S.C. §4202 (1966) (new prisoner 
parole statute, applied to pending cases in which no sentence 
had yet been imposed); 43 U.S.C. §945a (1964) (provided for 
compensation by U.S. to landowners injured by reclamation 
projects commenced after January 1, 1961; applied to pending 
condemnation cases); 25 U.S.C. §640d-27 (1980) (provided for 


payment of attorneys' fees and litigation cost in cases brought 


139/ Constitutionality upheld in Herman Schwabe, Inc. v. 


United Shoe Machinery Copp. 1127 4a 2anG0se(20 Crm), 
Cer Midenled PUSS MUsS Sisley G19IG0)) i. 
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to determine Indian tribal rights and interests in land; 
applied to pending cases in which a final order, decree or 
judgment had not been entered); 12 U.S.C. §1904 (97D) Ceredie 
control provisions); 28 U.S.C. §1406 (1960) (venue provisions); 
28 U.S.C. §1346 (1970) (statute giving Court of Claims and U.S. 
district courts jurisdiction over cases in which the U.S. was a 
defendant; applied to pending cases based on claims not over 
Six years old); 18 U.S.C. §4251 (1966) (new provisions for 
treatment of criminal drug addicts; applied to pending cases in 


which sentence had not yet been imposed). 


CONCLUSION 

Clearly, the above examples show that the regular 
practice in enacting remedial legislation is to give it 
immediate effect. To depart from this practice for this 
particular legislation would be to cater to the special 
interests of one group and to confer the approval and protec- 
tion of Congress on the manipulation of our antitrust laws for 
Many years to come. The purpose of our laws and the way in 
which they are applied cannot be to preserve private financial 
interests in perpetuating systemic injustice. The decision 
whether to apply the law to pending cases must instead rest 
upon the imperative need to end injustice and to restore 


integrity to the judicial process. 


cz - €8 - O SEp-lLl 


330 


EXHIBIT 1 


CORRUGATED CONTAINER LITIGATION 


ee ees 


Company 


Market 
Share 


Settlement 


Date 


Settlement 
Amount 
(S$ Million) 


Amount 
Per Point 
(S$ Million) 


ee A OS SS EES ESS eS See ee 


FELONY INDICTEES 


International Paper 
Champion 
Weyerhaeuser 
Owens-Illinois 
Olinkraft 
Continental Group 


MISDEMEANOR INDICTEES 


Boise Cascade 


Container Corp. 
Inland Container 
Stone Container 
St. Joe Raper Cox 


UNINDICTED COMPANIES 
St. Regis Paper Co. 
Union Camp 

Diamond International 
Dura Container 
Chesapeake Corp. 
Longview Fibre 
Willamette Industries 
Menasha Corp. 
MacMillan-Bloedel 
U.S. Corrugated 

Green Bay Packaging 


2.82 
8.56 
7.29 
3.05 
2.62 


8/24/78 
12/18/78 
1/06/79 
1/12/79 
WAM 7/2) 
1/16/79 


12/18/78 
1/06/79 
1/18/79 
1/18/79 
1/18/79 


7/21/78 
12/13/78 
12/14/78 
12/14/78 
12/18/78 
12/18/78 
12/18/78 
12/18/78 
12/18/78 

1725779 

1/25/79 


2.0 
2.0 
2.0 
2.4 
25 
Pies | 
Pye T's) 
4.0 
4.0 
Seo 
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Chairman Ropino. You have consumed 11 minutes. Judge, you 
have 9 minutes remaining. 


TESTIMONY OF HON. CHARLES B. RENFREW, PILLSBURY, 
MADISON & SUTRO 


Mr. RENFREW. Thank you, Mr. Chairman. 

I am very pleased to be here to share my views as to why I be- 
lieve the claim reduction provision of the Antitrust Equal Enforce- 
ment Act should be applied to pending cases. 

I would like to share with you the reasons why I feel it should be 
applied to pending cases, how it should be applied to pending cases, 
and then attempt to address those concerns which have been raised 
about its applicability. 

First of all, there are some 900 companies presently charged as 
defendants in price fixing cases in districts throughout this coun- 
try. é 

I have given to the reporter an exhibit A which I would like 
made a part of this record, which is a survey of a number of dis- 
tricts. 

Chairman Roprno. It will be made part of the record. 

[The information follows:] 


. 


ody nUIPRWN-E 


10. 


332 


EXHIBIT A 


COMPANIES DEFENDING CIVIL ANTITRUST CASES 
INVOLVING CLAIMS OF PRICE FIXING. 
NOW PENDING BEFORE THE 
UNITED STATES DISTRICT COURTS* 


A-1 Beverage Co. 

Aalco Distributing Co. 

Abbott & Associates 

AC Company 

Acme Beverage, Inc. 
cra-Pierce, Ltd. 

Action Toyota, Inc. 

Adair Realty Co. 

Admiral Heating & Ventilating Co. 

Aerosmith Corp. 

A. E. Staley Manufacturing Co. 

Air Polynesia, Inc. 

Airport Toyota, inc. 

Pate TShiekas,, Ine. 

Alaska Lumber & Pulp Co. 

Albertson's, Inc. 

Alcan Aluminum Corporation 

Alderman & Taminosian, P.A. 

Ale Bornstein, Inc. 

Alexandria Toyota, Inc. 

Al G. Schneider & Associates, Inc. 


Companies listed are litigating defendants in multidefendant 


antitrust cases involving claims of price fixing in 68 
Of the G5 districts) of the federal court System. This 
list is derived from a survey conducted during October, 
November, and December 1981, and is based upon a Report 
of the Administrative Office of the United States Courts, 
review of pleadings and docket entries in the 68 Courts 
surveyed, and telephone interviews of counsel of record 
in each case. 


Some companies are named in more than one case, but 
listed only once. Individuals and related companies, +o 
the extent possible, have been excluded. New cases and 
developments in some cases after October 31, 1981 may not 
leyS ve(eue Tere jel 


The districts surveyed are shown below at 19-21. 
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Allegheny Toyota, Inc. 

Allen, Knudson & Schwartz 
Allied Artists Pictures COED = 
Allied Chemical Co. 

Allied Supermarkets, Inc. 
Allstate Insurance Co. 

Alpha Concrete Corp. 

Alpha Portland Industries, Inc. 
Al Sweet Motor Sales, Inc. 
Alton Ochsner Medical Foundation 
Aluminum Company of America 
Amalgamated Sugar Co. 

The Ambriola Co., Inc. 
Amerada Hess Corporation 
American Art Clay Company 
American Cinema Releasing 
American Crayon Company 
American Export Lines, Inc. 
American International Pictures, Inc. 
American Maize Products Co. 
American Multi-Cinema, Inc. 
American Sunroof Corp. 
American Title Insurance Co. 
Amfac, Inc. 

Amino 1] USA, Ine. 

Amoco -Oil Co. 

Amstar Corporation 

Amtel, Ine. 

Anderson & Litwack Co. 
Anderson's Peanuts 
Anheuser-Busch, Inc. 
Annapolis-Toyota, Inc. 

Anton Motors, Inc. 

The Apex Corp. 

Approved Careers, Inc. 

ARA Services, Inc. 
Arden-Mayfair, Inc. 

Argonaut Insurance Co. ; 
Arkansas Cement Corporation 
Armada Corp. 

Armco Steel Corp. 

Armored Transport 

Armour Pharmaceutical Co. 
Arrow Electric Co. 

A, S. “Bertman; ines 

Ash Grove Cement Company 
Ashland Oil, Inc. 

Askew Realty Co., Inc. 
Associated Hospital Service of 
New York (Blue Cross)/United Medical 
Service, Inc. (Blue Shield) 
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Associated Milk Dealers, Inc. 
Associated Milk Producers, Inc. 
Association of Stop-N-Shop Supermarkets 
Atlanta Board of Realtors, Inc. 
Atlantic Container Line, Ltd. 
Atlantic Richfield Company 
Atlas Prestress, Inc. 

Avco Embassy Pictures Corp. 

A & W Foods 

Az-Tech Products, Inc. 
BarencercWersmens a lice 

Ballenger Corp. 

Bama Toyota 

Barnett Bank of Ft. Myers 
Bartels Agency 

The Barton Co,, Inc. - 

Barton & Ludwig, Inc. 

Bavarian Village, Ine. 

Baylor College of Medicine 
Beer Distributors of Indiana, Inc. 
Bel Air Motors, Inc. 
Bellis-Hanley, Inc. 

Belvin J. Kishbaugh, Inc. 
Benson Steel, Inc. 

Bentvey Electric (Co. 


Bergen Brunswick Dental Laboratories, Inc. 


Bergman Toyota, Inc. 

Bessemer & Lake Erie Railroad Co. 
Best Beers of Bloomington, Inc. 
Best Toyota, Inc.” : 


. Bethlehem Steel Corporation 


Beverly Heating Co. 
Bevon-Herron, Inc. 
Beyer Farms, Inc. 


Bill Fry Ford, Inc. d/b/a Bill Fry Ford - Toyota 


Bill Penney Toyota Co. 

Binney and Smith, Inc. 

Bintez Sports, Ince 

Birdson Corp. 

Bi-Rite Supermarkets, Inc. 

B & J Diversified Steel Products 
Blakely Peanut Co. ; 
Bland Electric Co. 

Blount Construction Co. 


Bobart, Inc. d/b/a Capital City Mazda - Toyota 


Bob Mayberry Chevrolet - Toyota, Inc. 
Border Steel Rolling Mills, Inc. 
Borg, Inc. ; 

Boyd's 

Bradco Supply Corp. 

Brock Hilectric Co. , ines 
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Brown & Root, Inc. 

Bruce Browne, Inc. 

Buckeye Concrete Go... Ime. 
Buckhead Brokers, Inc. 

Bud Haas Toyota, Inc. 

Buena Vista Distribution Cozrp: 
Bullard Realty Co. 

Bumble Bee Seafoods 

Burmah Oil & Gas Co. 

Butler Steel Corp. 

The Butte Independent Insurance Agency, Ine. 
Butte-Silver Bow Council of Commissioners 
Buzz Berg Wrecking Co. 

Byness Inc. 

Byrnes Brothers 

Cadillac Brick Co. 

Caldwell, Banker & Co. 

California & Hawaiian Sugar Co. 
GrA. Lindell, Inc. & Son 

Calvert Motors, Inc. 

Cambridge Air Filter Corp. 
Canadian Steel Sales, cdi. 

Canine Eye Registration Foundation 
Capehart Corp. 

Capitol Aggregates, Inc. 

Capitol Distributors Corp. 
Catvecraft Industries, Ltd. 
Cargill , Ine. 

Caribou Four Corners, Inc. 
Carling National Breweries, Inc. 
Carlson Real Estate 

Carolina Power & Light Co. 

Carr Brothers, Ine. 

Carter & Associates 

Castle & Cook, Inc. 

Castle Toyota, Inc. 

Catalano Stop-N-Shop 

C. Brewer & Co. 

The Ceco Corp. 

Celotex Corp. 

Centex Corporation 

Central City Toyota, Inc. 

Central Milk Producers Cooperative 
Central Milk Sales Agency 

Century Brick Co. 

Century 21 Showcase of Homes, Inc. 
C. F. Gibbs Lumber Co. 


‘Cc. EF. Schwartz Motor Co., Inc. 


Cc. G.. Campbell & Sons, Inc. 
Champion International Corporation 
Charles A.. Bott, Inc. 


oo 
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Mis. Chanmnes Industrves, Ine. — 

174. Charter International Oil Co. 

175. Charter Medical Corp. 

176. Checkered Flag Motor Car Co. d/b/a Checkered Flag Toyota 
177. Cheker orice. 

78. Chester Macks Lovers, sinc. 

179. ‘Chevron ULSeA,, “Ine. 

180. Chicage Title Insurance Co. 

isi. Chronicle Publishing Cor 

uS2. (GhrysiliersMocorm ‘Comp. 

183. Cinerama Releasing Corp. 

184, €irelesK Comp, j 

185. Citadel Cement Corporation 

“186. Cities Service Company. 

187. Chtazens Title &. Lrusticonp.- 

188. C.J. Rogers Construction Co. 

8s, ‘Clausisen= Paving Cor 

190. Clayton County Board of Realtors, Inc. 
i927. Cleveland Builiders Supply Co. 

192. Clu tisider irading, ine. 

193. Climeatemp, Tac : 

IgA. (Cloves  Reaiisvacor 

195. Cobb County Board of Realtors, Inc. 
196. Coldwell, Banker & Co. 

197. Cole National Corp. 

198. College Toyota, Inc./Oakridge Toyota 
19S. (Colives Canbon i& ChemaicaisCo:up. 

200. Collinwood Shale, Brick & Supply Co. 
201. Colonial Baking Co. 

202. ‘Columbia Piecrunest industries Ine. 
203. Columbia Wards Fisheries ; 

204. Cominco American, Inc. 

205. Commerical Metals Co., Inc. 

206. Commercial Steel Products Co. 

207. Commonwealth Land Title Insurance Co. 
208. Computerized Multiple Listing Service, Inc. 
20S. Comsteel Produnets, Inc. 

210. Consolidated Enterprises, Inc. d/b/a Rathjen 
211. Consolidated Freightways Corp. 

212. Consolidated Sales Associates, Inc. 
213. Construction Supervisory Services, Inc. 
214. Consumer Builders Supply Co. 

215. Continental Motor Sales Co., Inc. d/b/a Auto Mall 
216. Continental Oil Company 

2Z2i7. ‘Copeland sloyvota, Ine. 

218. Coplay Cement Manufacturing Co. 

219. Corn Sweetners, Inc. 

Z20). (COEE Compe 

22k. COtcon Baking Gon, ane. 

222. Couche ConsitauctLuonlcor 

Zz. (Country Counter) aime. 


224. 
zIS: . 
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2Sd.. 
232. 
233... 
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Sy). 
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243. 


244 


245. 
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248. 
249. 


250. 
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Ee 
253. 
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256. 


ZS YE 
258. 
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260. 


Zed. 
BE2 . 
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264. 
265. 


266. 


Zev. 
268. 
PASIENE 
220% 
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The County of Pima 

CpC International, Inc. 
Crescent News Distributors 
Cnest Realty Co. 

Crone Associates 

Crouse Sheet Metal Works, Inc. 
Crown Oil Corp. 

Crown Sales, Inc. 

Croyste Toyota, Inc. 


Crystal Lake Associated Listing Service 


CSx, ‘Gorn. 

C. T. Love & Associates, Inc. 
Guasinests,. Inc. 

Cumberland Associates 

ec. W,. Albans, tine. 

GC. W. Johnson 

C. W. Matthews Contracting Co. 
Cyprus Hawaiian Cement Corp. 
Dahlen Construction Co., Inc. 
Daniel.Insurance Agency, Inc. 
Dairylea Cooperative, Inc. 

Dart Containerline Company Limited 
Darton, “Inc. 

Data Fax 

Dean Hebb Toyota, Inc. 

DeKalb Board of Realtors, Inc. 
DeKalb Distributors 

DeLeon Feanut Co. 

Dellwood Foods, Inc. 

Delmonte Corp. 

Denise, Inc. d/b/a Travel Time 
Deshler Insurance Agency 

Detroit Hockey Club, Inc. 

Detroit Lumberman's Association 
Dieter's Gourmet Foods 

Dillion Companies, Inc. 

Di Salvo, Trucking Co. 

Distribution East Corp. 

Dominick Motor Co. . 
Drewry's Limited U.S.A., Inc. 
Duncan Petroleum Transport, Inc. 
Durbin-Stovall Associates 

East Jefferson General Hospital 
East “Rexas Motor Freight Lines, Inc. 
Ebby Halliday, Inc. 

Economy Mechanical Industries, Inc. 
Eddie Thomas Insurance Agency, Inc. 
Educational & Recreational Services, 
Edwards Pontiac-Cadillac, Inc. 

E. I. DuPont de Nemours & Co. 

Elco Industries, Inc. 


inc. 
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Electronic Realty Associates, Inc. 


Eles Imports, Inc. d/b/a Clover Toyota 


Bday aa Law (Co 

Bimhurst Make iGream Co: , Ine. 
Es L. Noe“ Sons, Ine. 

Emanuel Mesh d/b/a Crown Cream Co. 
E. Remy Martin & Co., S.A. ; 
Erno's Archery Shop 
Esses-Costello Real Estate 
Evco Associates 

Excavation Construction, Inc. 
Exchange Bank of Lee County ~ 
Exxon Corporation 


The Eye, Ear, Nose and Tnroat Hospital 


Falconi Toyota Motors, Inc. 
Familian Northwest, Inc. 

Farmers Fertilizer & Milling Co. 
Fazio's a/k/a Fish Foods, Inc. 
Federated Dept. Stores, Inc. 

BP. B.. Meran, Ine. 

Fidelity National Title 
Filmways Pictures 


First American Title Insurance Co. of Arizona 


First Multiple Listing Service, Inc. 
First National Bank of Ft. Myers 


First National Insurance Agency of Butte, 


First National Stores, Inc. 


First National Supermarket, Inc. d/b/a Pick-N-Pay Supermarkets 


First Union National Bank 
Fisher Corp. 

Ersher Hoods, Incen 

Flame Gard, Inc. 

Fleets 

Fieischmann Distilling Co. 


IGoVes4 


Flint Goodridge Hospital of Dillard University 


The Flintkote Company 
Blint Oil & Gas Co. 

Florida Power Corp. 

Florida Steel Corp. : 


Follet St. Louis University Bookstore 


Food Fair Stores, Inc. 
Fortenberry Realty Co. 
Foster Toyota Inc. 

Fox Carskadon, Inc. 
Franciscan Lines, Inc. 
Franz Haniel & CIE, GmbH 
Fred Buck d/b/a Fred Buck Realtor 
Fredericktown Toyota, Inc. 
Fred Weigel Electric Co. 
Freeman Chemical Corp. 

ETC Communications, Inc. 
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326. Fulker Toyota, Inc. 

ear. Fie. Owens & Associates, Inc. 
328. Gallery of Homes Service Corp. 
329. Gannett Pacific Corp. 

330. Garland Real Estate Board of Realtors, Inc. 
331. Garst-Receveur Construction Co. 

332. Gary Energy Corps, 

333. General Cable Corporation 

334. General Cinema of Arizona, Inc. 

335. General Cinema Corp. 

336. General Pont land.- Ine. 

337. Georgia Association of Realtors, Inc. 
338. Georgia-Pacific Corporation 

339. Getty Oil Company 

340. Giant Portland Cement Co. 

341. Gideon Engineering 

342. Glass Specialty Co., Inc. 

343. Gleason Corporation 

344. Gleisner Coach Works Corp. 

345. Glenmore Distilleries Co. 

346. Globe Glass & Trim Co. 

347. Globe Wholesale Company 

348. Goldberg, Rubenstaine, Buckley, P.A. 
349. Gold Kist, Inc. . 

350. Gold Medal Farms, Inc. 

351. Gordon H. Ball, Inc. 

352. Gourmet Foods, Inc. 

353. Grain Processing Corporation 

354. Grand Prairie Board of Realtors 

Sos, Grane Union Co. 

Soo.. Grhanex Corp., WsA 

357. Gray Storage & Dryer, Inc. 

358. Great Atlantic & Pacific Tea Co. 

359. Greater Dallas Board of Realtors, Inc. 
360. Great Western. Sugar Co. 

361. The Greyhound Corp. 

362. Grier Abrasive Sales Corp. 

S63. Griogus Inc. 

364. Groesbeck Lumber Co. 

S65. Group 3 Electronix 

366. Guarantee Electric Co. 

S6/2  Guantar Brothers, Inc. 

S68: Gulf Abstract & Title, Ine. 

S69: Gulf O32 Corporation 

370. Gwinett County Board of Realtors, Inc. 
371. Haggerty Lumber & Supply Co. 

Siz. Hamrick Meyota, dane. 

373. Hansen Neyerburg Export-Import GmbH 
374. Hans Jensen & Sons, Inc. d 

375. Hapag-Lloyd Aktiengesellschaft 

S76. Hartford Contracting, iGo. 


Herold Coll 
The Harry N 


Hawaiian Tr 


ins 
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ace Co. 
Hartman Motor Cars Co. 
Hawaiien Science Tours, Ltd. 


sits iGo.. 


Ltd. 


Hawaii Newspaper Agency 
Hawthorne Mellody, Inc. 


Hays & Nico 


Weyl atsel, 


Hearst (Corp). 


Heinen's, I 


nc. 


LNG. 


Hediene "Cures Indwstrmrvels; Imes 


Hemp Bros., Inc. 
Henderson Electric Co., Inc. 
Henderson, Franklin, Starnes & Holt, P.A. 


Henry Kehl Enterpirses, Inc. 
Hensy SS.) Millen Residential Senvaices, sine: 


Hextz \Couspi. 


Hexlel Corp. 


Hickey - To 
Hillhaven, 


yota, 
Ine. 


Iavere 


The Hillhaven Foundation, Inc. 
esi, Inc. 
Hillsborough Development Co., Inc. 


Hillhaven W 


Hillside Da 
Isbiulalneteys) Yis(oye 


Holly Sugar 
Hoover Toyo 


. Hornsby Oil 


Try (Co: | 


Ine. 


ors, inc. 

Bicacha Sales Comp. of Americe 
Hoffman Wallpaper Corp. 
Holiday Theatres 123 Corp. 


Co: 
ca, Bian 
Co. 


Cc. 


Hospital Corporation of meats 


Hotel Dieu 


House of Sobel 
Houston Radiology Association 


Isla RS sie Blo: 


HSA, Vata 


TAG) 


Hubinger Co. 
Hudson Electric Co. 
Ss) A.Ge 
Hull Coal & Builders Supply Co. 
Hunter Clark Ventilating . 


Hugo Stinne 


Huval Bakin 


Gg Con, 


d/b/a Tower Toyota-Dodge 


Inc. 


Hygrade Milk & Cream Co., Inc. 


Ideal Bakin 


Gg Col. 


Of Faris, tne. 


Ideal Basic Industries, Inc. 


Ideal Heati 


mci Cor 


Illinois-California Express, Inc. 
Illinois Heating & Ventilating Co. 
The Image Maker Corp. 


IML Freight, 


inc. 
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Import City, Inc. 

IND/AG Chemicals, Inc. 

Inter-City Trading, Inc. 

Inter-Island Resorts, <htd 
International Minerals & Chemicals Corp. 
International Paper Company 

Iowa Beef Processors, Inc. 

Irving Board of Realtors 

Island Airfilters, Inc. 

ITC Entertainment, an ATV Co. 

ITO Tour Service, Inc. 

ITT World Communications, Inc. 

JAC Towss, Ine. 

Jack Richard Simplot 

Jackson Associates (a/k/a Coupe Construction) 
Jack W. Boone & Co. 

Jacob Reed 

James E. Smith & Sons, Inc. 

James F. Barton Contracting Co. 

James W. Halterman, Inc. 

Japan Travel Bureau International, Inc. 
J. D. Restaurant 

Jetour USA, Inc. 

Jewel Companies, Inc. 

J. H. Bennett, Inc. { 
Jim Owens d/b/a Jim Owen Photographics 
Jim Walter Corp. 

Jimmy Shea Insurance Agency 

WOG Onl, “inc. 

Joe H. Hayes Electric Co., Inc. 

Joel Confer AMC, Inc. d/b/a Joel Confer Toyota 
John B. Wagner Associates 

John Crump Toyota, Inc. 

John H. Fuhler Real Estate 

Johns Manville Sales Corp. 

Johnson Memorial Hospital, Inc. 

Jones Plymouth, Inc. 

Joseph Schlitz Brewing Co. 

J. Ray McDermott and Co., Ine. 

Jsoee ss LNVeESements, Ine. 

Julius Wile Sons & Co., Inc. 

Julliard, Inc. d/b/a Julliard Alpha Liquor Co. 
JVC America, Inc. 

J. W. Beverage Co. 

K=2 Sick aCo:. 

Kahn & Lessin Co. 

Kaiser Aluminum and Chemical Corp. 
Kaiser Cement & Gypsum Corp. 

Kelleher Inc. 

Ken Crump Toyota, Inc. 

The Kent Steel Products, Ltd. 
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479. Ketchikan Pulp Co. ; 
480. Keystone Portland Cement Co. 
481. Key Toyota, Inc. 

482. Kimbob, Inc. 

483. Kintetsu International, Inc. 
£84. Kirchberg Realty 

485. Knickerbocker Liquors Corp. 
486. Knobloch Toyota Park, Inc. 
A387. Koppers Co., Ine- 

488. Krause, Inc. 

£89. Krebs & King Toyota, Inc. 
490. The Kroger Copany 

491. Krupa Oil Co. 

-492. Laclede Steel Corp. 

493. Lafayette Beverage Distributors, Inc. 
494. Laidlaw Ccerp. 

495. Lakeside Trading, Inc. 

496. Lancaster Toyota, Inc. 

497. Landstrom Distributors, Inc. 
498. The Lane Construction Co. 


499. lLarcon Petroleum, Inc. 

500" Laurel fovota, irc. 

501. Lawrence Aviation Industries, Inc. 
502. The Lawson Milk Co. 

503. Lawyers Title Insurance Corp. 


504. Le Club de Hockey Canadien, Inc. 
505. Lee County Bank 

506. Lee Newman 

- 507. Lee-Way Motor Freight, Inc. 

508. Lehigh Portland Cement Co. 

509. Lehman's Garage, Inc. 

SiO. Levitz HLurnrture Co., ine- 

S11. Lew-Ann, Inc. 

512. Liberty Mutual Insurance Co. 
SiS. Ean Electiac o., Ine. 

514. Lockwood Friedman Film Corp. 
5i5. Loew's Corp. 

516. Lone Star Industries, Inc. 

517. Long Island News Corp. 

518. Loomis Armored Car 

5195. Losinger Ltd. 

520. Louisiana Health Service and Indemnity Co. 
521. Louisiana Ready-Mix Co., Inc. 
522. Louisville Cement Co. 

5238. weky Stores, ine. 

524. Lu Do & Lu Ym Corp. 

525. Lwstine Toyota, Ince 

526. M & M Glass Service 

527. MacDougald Construction Co. 

528. Mack Trucks 

529. Madison Square Garden Center, Inc. 


B30. 
B31. 
BS 2. 
BSS. 
534. 
Ess. 
B36. 
BS7. 
Soe. 
ps9. 
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570% 
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572. 
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572. 
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5716. 
Sea 
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Malone & Hyde, Inc. 

Malow Corp. 

Manchester Cream Company, Inc. 
Mann Theatres Corp. of California 
Manufacturers Hanover Trust Co. 
Marathon Oil Company 

Maricopa County Medical Society 
Maricopa Foundation for Medical Care 
Marine Electric Co., Inc. 
Marquette Co. 

Martin Enterprises, Inc. 

Martin Marietta Corp. 

Martin Toyota, Inc. 

Martros Theatre, Inc. 

Matrix Properties, Inc. 
Matsushita Electric Corp. 
Matthews Book Co., Inc. 

McCoy Surgical Supplies, Inc. 
McCrackin-Sturman Toyota, Inc. 
McDonough Toyota, Inc. 

McDowell Materials Corp. 
McGeorge Car Co., Ine. 

McKee Realtors, Inc. 

The Mead Corporation 
Meadowbrook Farms, Inc. 
Meadville Toyota, Inc. 

Medical Personnel Pool, Inc. 
Medical Personnel Pool of Tuscon, @nckt 
Medicenters of America, Inc. 
Medina Concrete Supply Co. 
Medusa Corporation 

Mehring & Hanson-Wendt 

Mellish & Murray Co. 

Mercy Hospital of New Orleans 
The Methodist’ Hospital 
Metro-Goldwyn-Mayer, Inc. 
Metropolitan Tobacco Company, Inc. 
MGA Melco Sales Corp. 

Michigan Beverages, Inc. 
Michigan Brick) Inc 
Mid-Atlantic Toyota Distributors, Ine. 
Middletown Electric Co. 
Mid-South Airlines, Inc. 
Mid-South Aviation, Inc. 
Midwesco-Adams Engineers, Inc. 
Miller Brewing Co. 

Miller Toyota, Inc. 

Milliken & Co. 

Milton Bradley Co. 

Minolta Corp. 

Minwax Co. 


S8ii- 
S827. 
SySheh 5 
584. 
585. 
586. 
SIS 7c 
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Missouri Portland Cement Co. 


Wiser ull (SBlSrenerqae! MSS) 7; 
M.. J. Barclay Advertising, 
Moana Transportation, 
Mobil Oil Corporation 


IG 


IDES} 


Modern Tobacco Company, Inc. 


Monarch Cement Company 


Ltd. 


Monolith Portland Cement Company 
Montgomery Toyota, 


Farms, 


Tine. 
Moxsbasil® racine (Compr 


Morris Park Trace 


Morse Electro Products Corp. 


Morville's Mens Store 


Motion Pictures Association of America 
Moto Heating-Ventilating-Air Conditioning Corp. 


Mountain View Toyota, 


Muench Electric Co. 
Murbach Coal & Supply Co. 
Nagel Manufacturing Co. 

Namrock Industries, Inc. 
The Narowetz Co. : 


National 
National 
National 
National 
National 
National 
National 
National 


Netional 
National 
National 
National 
National 
National 
National 
National 
Nature's 


Navajo Freight Lines, 
Nelbro Packing Company 
Gea. 


Association of Food Chains 


Prici 


Car Rent-A-System 
Cement Company, Inc. 
Distributors Advisory Council 
Fuel Gas Distributing Co. 
General Pictures Corp. 
Gypsum Co. 
Beat co Lowen ior 
The National Hockey League 
Lumber Co. 
Medical Consultants, 
Medical Enterprises, 


Provisioner, 


Imer 


Service Industries, 
Starch and Chemical Corp. 
Sugarbeet Growers Federation 
Tea Co. 


Best, 


Newman Steel, 
News Group Publications, Inc. 
New York Mercantile Exchange 
Nicholas George Theatres 
Nippon Express USA 
Nippon Travel Agency Pacific 
NL Industries, 
Northern Illinois Realty Service 
North Fulton Realty Co., Inc. 
Northside Realty Associates, 


IGS 


WOKS) 


Wheves- 


Thee 
ince 


Timer 


IES} = 


ad/o/a Kimberly Nurses 
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632. Northstar Financial Corp... 

633. Northwestern Industrial Piping Inc. 
634. Northwest Glass & Trim Service 
635. Novo Industries 

S35. Nor 2. Racific., Inc. 

637. Nu-Service Tobacco Co., Inc. 

638. NWS, Inc. 

639. Ohio Optometric Association 

640. Ohio Vision Services 

641. OKC Corp. 

642. Olan Mills, Inc. of Tennessee 
643. Old Town Restaurant, Inc. 

644. Olin Ski Co. 

645. Olympic Trading,’ Inc. 

646. Oregon Portland Cement Co. 

647. Osborne, Inc. 

648. Pabst Brewing Co. 

649. Pacific Intermountain Express Co. 


650. Pacific International Enterprises 
651. Pacifiie Leisure Management Corp. 
652. Pacifico Creative Service, Inc. 


653. Pacific Seventific Corp. 
654. Page Toyota, Inc. 
655. Pan Pacific Commodities 


656. Paramount Pictures Corp. 
657. Paula Stringer Realtors, Ince. 
658. Peerléss Importers, Inc. 


-659. Pender Peanut Corp. 

660. Pendleton Memorial Methodist Hospital 
661. Penick & Ford, Ltd. 

662. Penn Auto Sales, Inc. 

663. Penn. Central Corp. 

664. Pennwalt Corp. 

665. Pensy Supply Co. 

666. Peoples Construction Corp. 

667. Performance Motors,- Inc. 

668. Persis Corp. 

669. Peter Alan Toyota, Inc. 

670. Phelps Dodge Industries, Inc. 

671. Phillips Brothers Export *Corp. 

672. Phillips Getschow Co. 

673. Phillips Petroleum Company 

674. Pigley Wigley 

675. Pima County Medical Society 

676. Pioneer National Title Insurance Co. 
677. Piping Systems Inc. 

578. PiaTcoLt Construction Co., Ine. 

679. Plitt Inter-Mountain Theatres 

680. Plumbing Specialties & Supplies, Inc. 
681. Porter Brothers, Inc. 

682. Portland Cement Company of Utah 
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683. Powerine Oil Company 
684. Precision Dental Fach eteae Tmice 


685. Premier Motor Co., Inc. 
686. Prescon Corp. 
687. Printronix,. ance 


688. Publix Supermarkets | : 

689. Pullman Sheet Metal Works, Inc. 

680. (Puretest Mik Cok 7 Wics 

691. Quality Beers, Inc. 

692. acon Ine. 

693. Rainbow Tours, Inc. 

694. RAK, Inc. d/b/a Candlelight Restaurant 
695. Ralph EB. Akers Construction Cso., Inc. 
696. %R. Avn Maxctin Go. 

697. RCA Global Communications, Inc. 

69S. js. Diy Briley Toyota, Ine. 

659. (Ready Hlecremic Gon, Ine. 

700. Red Ball Motor Freight, Inc. 

7O1l. Red Carpet Corp. of America 

702. - Reed and Prince Manufacturing Company 
703. Reeves Peanut Co., Inc. 

704. Rege, Inc. 

705. Reider's, Inc. 

FOS. Reinhardt Motors, Inc. 

707. Reinhardt Toyota Troy, Inc. 

708. Reliable Sheet Metal Works, Inc. 
7O9. Resort Air Services, Inc. 

120% Resort) Avaatwvon, Ine. 

“711. Revere Copper and Brass, Inc. 

712. Reynolds Metals Company 

723. Ryegit Motonm Gers, Lid. 

714. Richard Auto Sales, Inc. 

715. Rich Motor Mart, Ino. 

716. Rini's Supermarkets, Inc. 

7i7. Ra J. Hefferman: Electric Cox 

718. Roadway Express, Inc. 

719. Robbins & Myers, Inc. 

720. Robert Irsay Co. 

721. Robert Struck & Sons 

722. Robinson Cadillac-Olds- -Toyota, Inc. 
7123. Roblin Industries, Ine. 

724. Rockdale Board of Realtors, Inc. 
25. Rohrich Cadillac, Ince. d/b/a Rohrich Toyota 


WiZo. Rommel-McFerran Co., Ine. 
727. Rosenthal Toyota, Inc. 
728. Rosner Motors, Inc. 


729. Ross Toyota Sales, Inc. 

730. Rossignol Ski Co. 

fot. Rotaryve Oni) Cop 

732. Royal Imports of Delaware, Inc. 
USS. Royall-Ackerman, Inc. 
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Roy Jacobs Co. 

Roy Payne Toyota 

Ruhrkohle, A.G. 

Russell Motor Cars, Inc. 

Russo's, Inc. 

Safeco Title Insurance Co. 

Safeway Stores, Inc. 

St. Luke's Episcopal Hospital 

St. Mary's Hospital & Health Center 
St. Paul Title Insurance Co. 

San Antonio Portland Cement Company 
Sanders-Langsam Tobacco Cor, ‘ine, 
Santee Portland Cement Corporation 
Sanyo Electric, Inc. 

Sargoy, Stein & Hanft 

Scandecor, Inc. 

Schaeffer/May Motor Sales, Ltd. 
Schaeffer & Strohminger, Inc. 
Schindler Brothers Steel 
Sears,+-Roebuck & Co. 

Seatrain Lines, Inc. 

Service Equipment Maintenance Co, ERE: 
Sewell's Big Star, Inc. 

Shamrock Foods Co. 

Sharp Electronics Corp. 

Shell Oil Company 

Shelor Toyota, Ince. 

Shepard's Sales and Service, Inc. 
Sherritt Fertilizers, Inc. 
Sherwood Electronics Corp. 

Shop Rite Foods, Inc. 

Silver Spring Construction Co. 
Silver Spring Toyota, Inc. 

Simplot Industries, Inc. 

Simpson Manufacturing, Inc. 
Singleton & Associates 

S. J. Reynolds Co. 

Skaggs Companies, Inc. 

Sloane Toyota, Inc. 

S.M.R. Enterprises, Inc. 

Sony Corp. 

South Atlantic Trust 

South Carolina Electric & Gas Co. 
Southeastern Highway Contracting Co. 
Southeast Toyota Distributors, Inc. 
Southern Baptist Hospitals, Inc. 
Southern Cotton Oil Co. 

Southern Roadbuilders, Inc. 

South Euclid Concrete Corp. 

South Prairie Construction Co. 
Speedcraft Enterprises, Inc. 
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Spratlin Associates, Inc. 
Springfiéld Toyota, Inc. 
Springhill Toyota, Inc. 
Stable of Saginaw 
Standard Brands Ine: 
Standard Oil Co. (Indiana) 
Standard O21) Con 1COhz"o)) 
Standard Taylor Industries, Inc. 
Stanley funiture Com lac. 
Star Industries, Inc. 
State Farm 
State-Leed Distributors, Ine. 
tauffer Chemical Co. 
teel City Ventilating & Sheet Metal Co. 
Stevens Contractors, Inc. 
tewart Mechanical Enterprises, Inc. 
Stewart Title Guaranty Co. 
Stroh Brewing Co. 
Strucic,, Ince 
Struetumel Mecedis7s incr 
Suburban Toyota, Inc. 
Sullivan & Cozart 
Sun Oil Company 
Superior Toyota, Inc. 
Supermarkets General Corp. 
Surety Control Corp. 
Sorex), 305, 
Tag Galyean, Inc. 
Taledo & Associates, Inc. 
Tamson Chevrolet Co. 
Tauber Oil Co. 


STedsricwis tiams Motor Ciccy,, Tine: 


Tempkin Standard Dental Laboratories 
Tenneco Oil Co. 

Terminal Ready-Mix, Inc. 

Rexaco ine. 

Texas Steel Co. 

Rexcron, ImG. 

Thompson Toyota, Inc. 

Thriftmarket, Ine 

Timonium Toyota, Inc. 

fap: Lop Hasmsi. “line. ; 
Titanium Metals Corp. of America 
Title Insurance Co. of Minnesota 
Title Insurance Rating Bureau of Arizona, 
Title Security Agency of Arizona 
Tobacco Shed, Inc. 

Tony Biscotse, Ine-~ 

Torrey, line. 

Tosco Corp. 

Toshiba America, Inc. 


Tice 


836. 
e37. 
838. 
S39. 
840. 
841. 
842. 
843. 
844. 
&=5. 
846. 
847. 
848. 
849. 
850. 
ao]. 
852. 
B53. 
B54. 
sss. 
856. 
Boy. 
858. 
Bog. 
860. 
cS R85 
862. 
863. 
864. 
86s. 
866. 
867. 
868. 
869. 
870. 
iy i. 
S77 
B73. 
874. 
‘sli7 foe 
B76. 
877. 
878. 
Si ie 
880. 
So. 
BOZ « 
SoS. 
884. 
885. 
886. 
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Tote-Cart Company 

Touro Infirmary 

Teurs; Tne. 

Toyota of Anniston 

Toyota Cars 

Toyota of Roanoke Valley, Inc. 
Toyota Selman, Inc. 

Toyota of Sylacauga 

Toyota Village, Inc. 

Trammell Real Estate Corp., Inc. 
Trane Co. 

Transamerica Title Insurance Co. 
Dfranseon Lines,» inc. 

Trans World Airlines, Inc. 

Tree of Life West 

Trent Industries, Inc. 

Tri-City Realty & Mortgage, Inc. 
Tri-Eagle Dairies, Inc. 

Trostle Oldsmobile, Inc. 

TRI Telecommunications Corp. 

Lf Gel Wreeking, Cox 

Twentieth Century-Fox Film Corp. 
Tysons Toyota, Inc. 

Unweure, Ine. 

Union ‘Carbide Corp. 

Union Clories, Ine. 

Union Oil Company of California 
Union Service & Maintenance Co., Inc. 
United Artists Pictures Corp. 

United Artists Theatres, Inc. 

United Beverage Co. 

United Brands 

United Charter Service 

United Coconut Oil Mills,-dne. 
United Coconut Planters Bank 

United Biects=2e Co. Ine: 

United Film Distributors 

United Liquor, Division of Universal 
United States Lines, Inc. 

United States Steel Corporation 
Universal Film Exchanges, Inc. 
University Toyota, Inc. 

UNR Industries, Inc. 

U.S..Atlantic Homes, Inc; 

U.S: Late Insurance,€o..of Dallas 
U.S. Pioneers Electronics Corp: 

Utah Gas Service Co. 

Valley Cement Industries, Inc. 
Valley Stream Distributors Co., Inc. 
Valley Toyota, Inc. 

Viste USASBureau, Inc, 


11-435 0 - 83 - 23 


887. 
888. 
829. 
890. 
gol. 
892. 
B93. 
894, 
895. 
896. 
897. 
898. 
B99. 
900. 
901. 
902. 
303. 
904. 
905. 
906. 
907. 
308. 
309. 
910. 
911. 
912. 
913. 
914. 
915. 
916. 
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320). 
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ae 
S23- 
924. 
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Voris Inc. 

Vs Corp. 

Wagner Heating & Ventilating Co. 
Waldbaum Supermarkets, Inc. 

Walden Restorations, Inc. 

Waldorf Toyota, Inc. 

Wallick Lumber Co. 

Walter B. Diecks Electric Co. 

Ward Engineering Co., Inc. 

Wards Cove Packing Company 

Warner Brothers Distributing Corp. 
Warren Ajemian Associates, Inc. 
Washington Hockey Limited Partnership 
Wo "CG: Schitekin Construction (Cou mmer 
Wehr Contractors, Inc. 

Westates Carbon 

Western Concrete Struetures Co., Inc. 
Western Gillette, Inc. 

Western Union International, Inc. 
West Jefferson Hospital 

West Side Lumber & Concrete Corp. 
Westview Concrete Corp. 

Weyerhaeuser Company 

Whitehall Cement Mfg. Co. 

White Ready-Mix Concrete, Inc. 
Whittenberg Engineering Co. Inc. 
Wholesale Tobacco Distributors of New York, Inc. 
Wilhelm Construction Co. Belo 
Willamette Industries 

Winchester Toyota, Inc. 


' Windsor Heating 


Windsor House, Inc. 
Winn-Dixie Stores, Inc. 
Wiregrass Toyota-GMC, Inc. 
Wolf Baking Co., Inc. 
Woodhaven News Co. 

Wright Contracting Co. 

W. Wanzenberg & Co. 
Wyandotte Cement Incorporated 
Yellow Freight System, Inc. 
Y6unger Toyota, Inc. 

Zack Co. 


Districts Surveyed 


The survey summarized herein began with review of 


the docket entries and pleadings in the fifty-nine United States 
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District Courts reported to have ten or more private antitrust 
cases pending as of June 30, 1981. See Report, Administrative 
Office of the United States Courts, Civil Antitrust Cases (N/S 
410) by District Pending as of June 30, i981 (Sept. 2, 1981) 
("Report"). Additional districts were added as the survey 


Progressed. 
Districts surveyed were the following: 


District of Columbia (0090), Maine 
(0100), Massachusetts (0101), Rhode Island 
(0103), Connecticut (0205), New York, 
Northern (0206), New York, Eastern (0207), 
New York, Southern (0208), New York, Western 
(0209), Delaware (0311), New Jersey (0312), 
Pennsylvania, Eastern (0313), Pennsylvania, 
Middle (0314), Pennsylvania, Western (0315), 
Maryland (0416), North Carolina, Eastern 
(0417), North Carolina, Middle (0418), North 
Carolina, Western (0419), South Carolina 
(0420), Virginia, Eastern (0422), Virginia, 
Western (0423), West Virginia, Southern 
(0425), Alabama, Northern (0526), Alabama, 
Middle (0527), Alabama, Southern (0528), 
Florida, Middle (053A) (partial survey), 
Georgia, Northern (053E), Georgia, Middle 
(053G), Louisiana, Eastern (0O53L), Louisiana, 
Middle (O53N), Texas, Northern (0539), Texas, 
Eastern (0540), Texas, Southern (0541), 
Texas, Western (0542), Kentucky, Western 
(0644), Michigan, Eastern (0645), Michigan, 
Western (0646), Ohio, Northern (0647), Ohio, 
Southern (0648), Tennessee,. Western (0651), 
Illinois, Northern (0752), Illinois, Central 
(0753), Indiana, Northern (0755), Indiana, 
Southern (0756), Wisconsin, Eastern (0757), 
Wisconsin, Western (0758), Arkansas, Western 
(0861), Iowa, Northern (0862), Iowa, Southern 
(0863), Minnesota (0864), Missouri, Eastern 
(0865) (partial survey), Missouri, Western 
(0866), Arizona (0970) (partial survey), 
California, Northern (0971), California, 
Eastern (0972), California, Central (0973), 
California, Southern (0974), Hawaii (0975), 
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Oregon (0979), Washington, Eastern (0980), 
Washington, Western (0981), Kansas (1083), 
New Mexico (1084), Oklahoma, Eastern (1086), 
Oklahoma, Western (1087), Utah (1088), West 
Virginia, Northern (partial survey) (0424), 
Montana (partial: survey) -(0977). 


Districts not surveyed were the following: 


New Hampshire (0102), Puerto Rico 
(0104), Vermont (0210), Virgin Islands 
(O0391))) Elloriday  Nomthesne(0527)\, Blorida, 
Southern (053C), Georgia, Southern (053J), 
Louisiana, Western (C536), Mississippi, 
Northern (0537), Mississippi, Southern 
(0538), Canal Zone (0592), Kentucky, Eastern 
(0643), Tennessee, Eastern (0649), Tennessee, 
Middle (0650), IBMAMews,  SOutnenm "(O75 45) 
Wisconsin, Western (0758), Arkansas, Eastern 
(0860), Iowa, Northern (0863), Nebraska 
(0867), North Dakota (0868), South Dakota 
(0869), Alaska (097X), Ideho (0976), Nevada 
(0978), Guam (0993), Northern Mariana Islands 
(0994), Colorado (1082), Oklahoma, Northern 
(1085), Oklahoma, Eastern (1086), Wyoming 
(1089). 


( ) Indicates district number assigned by the 


Acministrative Office of the United States Courts. Wrasse 1 


survey" indicates additional cases may be added. 


The patience and assistance of the personnel of the 
Various federal courts, the Administrative Conference, and 


counsel are gratefully acknowledged. 
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Mr. Renrrew. This shows that there are hundreds of companies 
that face the prospect of the very injustice that Mr. Civiletti had 
spoken about in pending cases. 

Indeed, it was the pending cases that brought to the attention of 
this subcommittee the very inequities which existed under pending 
law, and it would seem to me a cruel irony to deny relief in the 
very cases which presented the need for the legislation. 

_ We just heard that the Mead Corp. has settled its case, and that 
is one of the most if not the most egregious case, but there are 
others that cry out for relief. 

Among them is the Arizona Dairy Products litigation case, in 
which a defendant, named for the first time in litigation almost 6 
years after the litigation commenced, over 11 years after it stopped 
doing business in that particular market, faces the prospect of 
damages according to the plaintiff of over $1 billion, with 10 per- 
cent of the market, while the other defendants, with over 90 per- 
cent of the sales, settled for $4 million. 

I believe that no price fixer should escape liability. I also believe 
that no innocent company should be prevented from establishing 
its innocence in court simply because it has been named in an in- 
dustrywide case. I am not talking about hypothetical cases. These 
are ay cases. Let me give you one in the Corrugated case, for ex- 
ample. 

The U.S. Corrugated Fibre Box Co. with less than 1 percent of 
the industry sales was forced into a settlement for over $3 million. 
In order to be able to make the settlement payments, it had to sell 
one of its largest plants putting 200 people out of work. That de- 
fendant was found not guilty of participating in that conspiracy 
trial. Indeed, some 14 settling defendants in Corrugated who paid 
in excess of $40 million were found by jury in that case not to have 
participated in the price fixing conspiracy. 

What I would urge be applied here to pending cases is as follows: 
The law should be very clear; no settlement is to be set aside or 
altered. 

Second, contribution is to be prospective only, and, finally, only 
claims reduction should be applied to pending cases. 

Now, I think the law is clear, and it has been ever since United 
States vs. Schooner Peggy, that the courts apply the law in effect at 
the time the case is before them. 

In Bradley v. Richmond School Board, the Court has said unless 
Congress has specifically provided to the contrary or else it would 
result in manifest injustice, the court is to apply recently enacted 
legislation in the cases before it. 

Antitrust laws are no different. There are a number of illustra- 
tions where antitrust laws have either been made expressly appli- 
cable to pending cases or been found applicable. The Hart-Scott- 
Rodino Improvements Act, where it made attorneys’ fees applicable 
in injunction cases, the Soft Drink Interbrand Competition Act, the 
act providing for the Federal Statute of Limitations, the Newspa- 
per Preservation Act and the direct appeal to the Supreme Court. 

I think that those who oppose applicability to pending cases have 
the burden of persuading this subcommittee and this Congress why 
this legislation should not be applied in pending cases. There are a 
number of arguments that they have raised in opposition to it and 
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I would like to try to address them and point out hopefully that 
they either have been met by the recommendation which I made or 
are of no weight. , J ’ ; 

First, people say it is unsound policy and raises serious constitu- 
tional questions. I urge there is no constitutional impediment to its 
application to pending cases, a position that I should add that 
former Attorney General Bell agrees with, Senator Ervin agrees 
with and former Solicitor General and now Judge Bork agrees 
with. 

There is some suggestion that if this were enacted that it would 
raise the specter of litigation. The Supreme Court said in Reliable 
Transfer, the mere fact that a rule is unjust does not permit it to 
continue in effect even though it assists settlements and relieves 
congestion in the courts. This Congress has never declined to enact 
legislation which might lead to the prospect of litigation, if that 
legislation were necessary, and I can think of no more classic ex- 
ample than the Civil Rights Acts. 

As far as unsound policy is concerned, people have cited the 
American Bar Association antitrust section saying it shouldn’t be 
applicable to pending cases for two reasons. One, it would affect 
settlements in progress, and, secondly, that people had participated 
in joint defense on the assumption there would be no contribution. 

The proposal I make would not affect settlements at all, and con- 
tribution would be prospective only. Then some people say, well, 
this is really going to affect those cases that have settled. This isn’t 
the case. The legislation can spell out settlements are not to be af- 
fected, and moreover the decision of the fifth circuit approving the 
settlements in the Corrugated case is of great interest and could be 
of instruction to us. In that case before Mead had settled it had 
urged that the settlements before the court not be approved be- 
cause there needed to be some type of claims reduction in order to 
Lane Mead from the massive prospective liability that it would 
ace. 

In response to that, the fifth circuit said it understood Mead’s 
concern about the massive potential liability, but it was similarly 
irrelevant to the question of the fairness and reasonableness and 
adequacies of settlements to which Mead was not a party. Mead’s 
arguments were said to be better left to another day and another 
forum, so I simply think the concern about setting aside existing 
settlements is a straw man. 

Some urge that somehow this would inject in existing cases dis- 
tortion and unnecessary complications. This subcommittee held a 
hearing on June 9 dealing with the issue of complexity from this 
type of legislation. I submitted a letter dated June 7 , which I would 
like to have made part of the record here, which I think points out, 
and I think that the witnesses who testified on June 9 did also, 
that firm judicial control at the outset of litigation can insure that 
it will not be too complex. 

As far as special legislation is concerned, I have heard it said 
this legislation is the Mead bill or some other defendant’s bill. 
However, Mead has settled, Milliken has received claims reduction 
from Judge Dupreé. That case is now before the fourth circuit. 

If claims reduction were applied in the Plywood cases, it would 
only reduce 25 percent of the potential liability there because a 
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number of the settling defendants there have provisions in their 
settlement agreements which removed their sales from the nonset- 
tling defendants’ potential liability. 

Some say that this type of concern is one that need not be ad- 
dressed because plaintiffs’ lawyers simply will not force these com- 
panies into bankruptcy. I submit they shouldn’t have that power. 
The fact that they say they will not do it is certainly tacit conces- 
sion on their part that they have that power and no one should 
have that power with the resultant impact on stockholders and the 
entire economy. 

I urge this committee to adopt the application to pending cases of 
claim reduction as I have outlined. It affords justice to all of the 
parties concerned. Those plaintiffs have the right to go to court to 
prevent application in their cases, by establishing that it would 
result in manifest injustice. The defendants would not be saddled 
with the liability applicable to nonsettling defendants, and, finally, 
the public could be protected because the antitrust laws would en- 
hance and encourage competition. 

Chairman Ropino. Thank you very much, Judge Renfrew. 

Let me address this to either of you. I yet have to understand 
why you would apply claims reduction to pending cases and yet 
contribution only prospectively. 

‘Where is the fairness? 

Mr. RENFREW. Well, Mr. Chairman, I think that that is a com- 
promise, but I think it is a compromise that meets the needs of all 
of the parties because when claim reduction is applied to pending 
cases it will not add any complexities, no new parties. 

Chairman Roprno. Doesn’t it add newer risks for the plaintiffs? 

Mr. RENFREw. I| am sorry. 

Chairman Rop1no. Newer risks? 

Mr. RENFREW. No. I think that the expectation of the plaintiffs 
here, they have been well aware that claim reduction and contribu- 
tion have been the subject of discussion, introduced in this Con- 
gress, and indeed that the Eighth Circuit Court in February 1979 
held that contribution should be applied in antitrust cases. 

There is no reasonable expectation that somehow they should be 
permitted.to rely upon the law as it was at the time of their settle- 
ments. They can’t hold this Congress hostage to the law at that 
time and preclude you from enacting legislation that you think is 
necessary. 

Chairman Ropino. What about the settling defendants? 

Mr. RENFREW. I think it is very important to bear in mind what 
the fifth circuit has told us about the settling defendants. They 
have said that the possibility that there may be claim reduction in 
the future is simply irrelevant to the reasonableness and adequacy 
and fairness of that settlement. That has to be reviewed and con- 
fined to four corners of that agreement, the culpability, potential 
exposure, ability to pay, and soforth, 

I happen to agree with the fifth circuit. I think that those set- 
tling defendants believed at the time they settled that the settle- 
ment was in their best interest; and we should respect their judg- 
ment and keep the settlement permanent and not let it be set aside 
as a result of this legislation. 
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Chairman. Ropino. What would be your reaction to a bill that 
was totally silent about applicability and did not expressly protect 
existing settlements? | 

Mr. Crviterti. I think that is one method by which the Congress 
has frequently dealt with remedial legislation by providing the sub- 
stantive provisions and by simply not imposing, there being no suf- 
ficient showing that there be imposed in the legislation a special 
effective date, and therefore what happens in most instances is 
that the court applies the legislation as a general rule to the status 
quo and to all matters before the law at that time. 

Whether there have been notices as a prelude to suits, whether 
there have been suits filed, whether it is purely a cause which 
arises in the future or one that arose in the past, except and unless 
in a very special case or an exceptional circumstance there is an 
overwhelming showing of manifest injustice because of such appli- 
cation, and then the court has the ability and the power and the 
authority, knowing all the special facts in that case, to do justice, 
and I think that that is one method, acceptable method, reasonable 
and sound method to deal with this legislation. 

Chairman Ropino. Judge Renfrew. 

Mr. RENFREW. I agree with that, Mr. Chairman. 

Mr. Ropino. What would be your reaction to a bill that applied 
only to cases pending where no settlements have been reached and 
there was no reliance on existing law? 

Mr. Civitetti. I think that would produce a kind of crazy-quilt 
result wherein the same courthouse in one courtroom one defend- 
ant had settled, you would find this inequity and racheting of de- 
mands, regardless of responsibility, totally unfair, bringing the law 
into disrepute, and in the next courtroom where the case had been 
filed yesterday, no settlement had occurred yet, you would find a 
fair distribution of responsibility and liability, and I think that is 
very hard for the public to understand or for judges or lawyers to 
demonstrate the soundness of that kind of result. 

Chairman Ropino. Thank you. My time has expired. 

Mr. McClory. 

Mr. McCuory. Thank you, Mr. Chairman. 

I want to welcome the distinguished former Attorney General of 
the United States and former Deputy Attorney General as well as 
former District Judge Renfrew. 

You have taken on a tough assignment. I am impressed by the 
fact, Mr. Civiletti, that you are attributing fairness to the Congress 
in trying to resolve difficult problems, and I am sure that you are 
not attributing unfairness to the court in interpreting the statutes 
that the Congress has already enacted. 

However, the positions which you are representing here today 
have the effect of charging the courts with unfairness and looking 
to us, it seems to me, for some kind of new court of review to over- 
rule decisions of the courts with regard to the application of our 
antitrust laws which you formerly were charged with enforcing. 

You state that making the legislation retroactive would be fair 
and yet in the bill which you are promoting it is provided that the 
legislation would have no effect on settlements They would not be 
rescinded or set aside in any way. 
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What about the plaintiff? They are deprived of the opportunity 
to secure additional funds from all these people that have made 
settlements. 

Don’t you think that is unfair to the plaintiffs in the litigation? 

Mr. Crviterti. No, not at all. The plaintiffs, when they enter into 

a settlement, they take a dollar in hand. They do not consider in 
determining whether to settle with A, B, C, or D company and the 
amount on which to agree to settle with them, that they have got 
pie in the sky, billions of dollars, as the outstanding factor. 
They consider, for instance, all of those defendants may be found 
innocent and if they were counting on collecting millions of dollars 
from all these other defendants they would have to extract from 
the settling defendants an enormous shortfall, if all the remaining 
defendants were found innocent, so there are a number of factors 
that go into the settlement, value and strength of the case, proof of 
documents, so forth, not just the possibility of collecting against re- 
maining defendants. ; 

Mr. McCtory. Since the legislation would prevent the plaintiffs 
from going for the full remaining amount from these other defend- 
ants, would they not be losing something and would not that be 
unfair to them? 

Mr. Crvitetti. No. I don’t think so. Because they would still be 
able to collect from those defendants every dollar of compensatory 
damages which those defendants caused. They would be made 
whole in compensatory damages from those defendants, plus they 
would get to treble those damages as a windfall which is designed 
to punish the defendants appropriately. 

Mr. McCuory. I thought there was an element of joint and sever- 
al liability that was involved, but it seems to me that this would 
alter that and it would be joint liability and then you would only 
be entitled to that proportion of the joint liability which was attrib- 
utable to your particular activity. 

Mr. Civitetti. Joint and several liability itself is not the evil 
which has developed in this area. It is a combination of joint and 
several liability, enormous class actions, and a technique which I 
do not challenge, because it is available in the law and the plain- 
tiffs and their lawyers have a duty to use what is available in the 
laws, the technique of racheting up the amount of the settlement 
demand after the first two or three settlements have occurred, 
using the club of excessive damages in excess of any market share 
responsibility or even sometimes net worth to coerce settlements 
from the remaining defendants, so it is not joint and several liabili- 
ty which is the evil here. 

Mr. McCuiory. Would the proposed amendment result in new re- 
coveries being caught in the transition between the current law 
and the new law? In other words, the litigation began after the en- 
actment of this wouldn’t affect those transition defendants; howev- 
er, those in the transition scheme would be discriminated against. 
Isn’t that correct? 

Mr. CrvitetTTI. No, I do not think so. 

What happens to a plaintiff? Does the plaintiff have a vested 
right to judgments now entered? Suppose the Supreme Court on 
certiorari reversed the Plywood case and in that case, Congressman 
McClory, the bulk of the defendants settled the claims for $8 mil- 
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lion, 54 percent of the market, three defendants pursued their in- 
nocence and were in effect in the 9th Circuit FTC case found not to 
have engaged in improper conduct. These three defendents are now 
facing claims by the plaintiffs in excess of $750 million which are 
being fought in the Supreme Court. Settlements with 31 companies 
for $8 million and claims being asserted against three companies 
for over a billion dollars. Who is being discriminated against? 

Now, does that make any sense at all, and should that be perpet- 
uated? 

Mr. McCrory. We may have an unanticipated amendment of an 
existing statute, but I don’t know that that imposes on the Con- 
gress a responsibility to change the law in a way which would have 
the effect of overruling decisions of the courts which have applied 
the existing law. 

Well, my time is up. Thank you. 

Chairman Roprno. Mr. Brooks. 

Mr. Brooks. Mr. Chairman, I want to thank you and say to the 
gentleman we are delighted to have you here and we are impressed 
with your research and presentation, but I am constrained to say 
that I didn’t introduce ‘‘pending”’ when I introduced the legislation. 

I hope that we can leave that to the judges who have the time 
and the tools and the precedents to resolve these questions, if they 
should be resolved, without every Member of Congress trying to act 
like a judge on it. 

We can’t handle all cases, Judge. There is no way. We don’t want 
to. 

When we load up this legislation, which has to do with the 
future, in a future effort to avoid the distortion of the treble dam- 
ages, that is what the legislation is about, not to settle a case be- 
tween you and 14 claimants. And I am hopeful that we can pass 
the legislation without pending being mentioned and have a chance 
to give industry a fair opportunity to run their business and to 
have a fair day in court without, as you call it, the racheting of 
these possible losses. I think that if we do that, with a couple of 
weeks left in this Congress, we are still going to be very hard 
pressed to get the legislation marked up in this committee and 
passed on the floor and passed in the Senate. When you load up 
“pending” with 400 sets of lawyers on both sides, by the time they 
all get their day in court, you can just kiss this legislation off, 
forget it. So 1 am hopeful that we can pass it without “pending”’ for 
those reasons, and that we can get it marked up very shortly. 

I think the chairman has been most gracious about hearing it 
and hearing all of the parties involved. You must concede, as you 
all well know, that this legislation didn’t start out as a major lob- 
bying effort of 1982, but it turned into that. We had not planned to 
spend all this time and be subject to that much pressure from eight 
sides in all these cases. 

The guy that got it to me was just transferred to New York. He 
worked for Arthur Temple, and that was in east Texas. 

I am tired of hearing about it. I am for getting it out of there and 
getting the basic legislation passed. If they want to worry about 
pending cases later, they can start that in the next Congress and 
find themselves a new sponsor. 

Thank you, Mr. Chairman. 
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Chairman Roprno. Mr. Butler. 

Mr. Butter. I apologize to the witnesses for being late for their 
testimony but I do appreciate your contribution to legislative 
knowledge. 

I do not want to get too deeply involved in what you had to say 
because I missed so much of it. 

Maybe we can get the benefit of your judgment on this: What if 
we do what Mr. Brooks says and adopt the bill that includes this 
section, ‘This section shall apply only to actions under section 4, 
oa 4C of this act commenced after the date of enactment of this 
section. 

What happens when one action is commenced before the enact- 
ment and you pick up another defendant and start another action 
after the date of enactment? 

What is the effect of this section as far as the first defendant is 
concerned, for example? 

Mr. Civiterti. First I thought Congressman Brooks was saying 
put in contribution and claim reduction in the language of the stat- 
ute and leave the applicability date silent, not as you read it, and 
leave it to the courts, and he thought that was the soundest solu- 
tion, slightly different from the bill initially introduced some time 
ago by Congressman Brooks. 

In the hypothetical under the legislation as you read it, my guess 
is that the defendant would argue like hell that the action had not 
commenced as to him prior to the time he joined the suit, and he 
- would lose the argument. 

Mr. Butter. Thank you very much. 

Is that your view? 

Mr. RENFREW. Yes, it is. That would be one of the anomalies of 
leaving it as it is. 

You would have the potential of litigation with different laws 
being applied to different parties in the same case. 

Mr. Civitetti. The result would be different if you are brought 
two suits with a body of defendants in one suit before the effective 
date of the legislation and the second suit with another body simi- 
lar in nature after the date of the legislation. 

There you would have, I think, probably two, unless there were 
some means and mode of consolidation, you would have two differ- 
ent laws applied to essentially the same kind of action arising out 
of the same circumstances, and maybe even in the same industry, 
which would be an anomaly. 

Mr. Butter. Is there a constitutional problem with legislation 
that reopens settled lawsuits by introducing new rules of liability? 

Mr. RENFREW. This legislation does not purport to open up set- 
tled lawsuits. . 

We are talking about applicability to a pending lawsuit which 
one or more parties, but not all, have settled their case. 

I see no constitutional problem at all. 

Mr. Butter. Mr. Civiletti? 

Mr. CivitetT1. I agree with that. There is a constitutional argu- 
ment that cannot be dismissed lightly. If instead of the way this 
legislation was designed, and we advocate, if it was designed for 
some peculiar or outstanding reason to reopen long-settled suits 
and not on some basis of fraud or mistake or something of that 
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kind, there would be a very serious constitutional problem essen- 
tially arising out of due process in that because the rights could 
well be considered to be vested and great reliance having been 
placed on them. : 

Mr. Butter. Do you agree with that part of his response? 

Mr. RENFREW. Yes, I do. 

Mr. Butier. Thank you. 

Thank you, Mr. Chairman. 

I yield back. 

Chairman Ropino. The gentleman from New Jersey. 

Mr. Hucues. Thank you, Mr. Chairman. 

I have really just one question. Mr. Civiletti. In your prepared 
text you relate that, after careful study and consideration, you 
have concluded that the application of the act to pending cases is 
the only result consistent with fairness. 

My question is: Does this mean that contribution should be ap- 
plied to pending cases or only claims reduction? 

Mr. Criviterti. I think only claims reduction. The reason for that 
is not so much of the theoretical difference. 

I think in theory the best and soundest way to deal with this 
problem and vigorously enforce the antitrust laws for a deterrent 
effect which is generally prospective except by the example in 
pending cases would be by contribution because then all the parties 
are in one case and then no one slips out, but with regard to pend- 
ing cases I am more convinced that claim reduction is the simplest, 
cleanest and best way to deal with the basic unfairness and still 
preserve the general structure of the litigation in its general direc- 
tion without adding whole groups of new parties, new cross claims, 
new third party claims which would tilt the litigation enormously. 

Mr. HucuHEs. Would you apply that to cases where any settle- 
ments took place? 

Mr. Civitetti. Yes, I would apply claims reductions to cases 
which were filed today or yesterday and ones which had been filed 
2 years ago, half a dozen settlements. 

Mr. Hucues. What solution would you offer to a plaintiff in a 
pending case—for instance, a company purchasing siding to be 
used in a home—which settled with a defendant for a certain sum, 
knowing that other defendants would still be accountable for the 
damages suffered by the plaintiff who under your standards finds 
now that he can only recover, say, 50 percent of his total damages? 

Isn’t that inherently unfair to a plaintiff? 

Mr. Civiterti. No, because a plaintiff bears at the present time, 
and has for the last 3 or 4 years, bears that risk. 

Mr. Hucues. You have changed the rules in midstream, after a 
defendant has settled. ; 

Mr. Civiterti. No. For example, before the Supreme Court in 
1981 passed on whether or not contribution was applicable, the risk 
of not being able to shift responsibility over to the defendants ulti- 
mately in the case was always before a plaintiff and the plaintiff's 
lawyer when they agreed to settle. 

There was no certainty that they could collect, even under the 
law, against the remaining defendants on the basis of the applica- 
bility of contribution. 
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Second, in a similar fashion, claim reduction was unsettled and 
now, of course, in the Burlington case, the Milliken case, the dis- 
trict court has applied claim reduction in the case and said it is 
different from contribution. 

The plaintiff always bears the risk that remaining defendants 
may have claim reduction applied to them. 

Third, that risk is only one of a whole string of 10 major risk fac- 
tors that a plaintiff evaluates in determining whether to insist on a 
million or 2 million or 3 million in a settlement against one defend- 
ant. 

Fourteen companies, if they had not settled in the Corrugated 
case, and if the plaintiff was relying on collecting money against 
them, if the case went to trial, were found innocent. That is the 
major risk, that they are not found to be a part of the conspiracy, 
that there may have been parallel conduct, but no overt action to 
show that they joined or. participated. 

Mr. Renrrew. Congressman Hughes, I would not say no in all 
cases. The plaintiff has the opportunity to go to court and prove 
that manifest injustice would result, but for all the reasons Mr. Ci- 
viletti gave I don’t think it would be said that he had a reasonable 
expectation that he would be able to recover all of the damages 
from the nonsettling defendant. 

Mr. Hucues. Thank you, Mr. Chairman. 

Chairman Ropino. We are going to recess for 10 minutes, but 
this panel will be excused. 

[Recess. | 

Chairman Ropino. The committee will resume, and we will hear 
from the panel consisting of Senator Tydings, Prof. Charles Alan 
Wright, and Mr. David Foster. I understand you agreed among 
yourselves to take 6% minutes each. 

You may proceed. 


TESTIMONY OF HON. JOSEPH D. TYDINGS, FINLEY, KUMBLE, 
WAGNER, HEINE, UNDERBERG & CASEY; CHARLES ALAN 
WRIGHT, PROFESSOR OF LAW, UNIVERSITY OF TEXAS LAW 
SCHOOL; DAVID L. FOSTER, ESQ., WILLKIE, FARR & GAL- 
LAGHER 


Mr. WriGcut. Thank you, Mr. Chairman. 

I hope that I will not take 6% minutes and can save the time for 
my distinguished colleagues. 

I think that Attorney General Civiletti in large part conceded 
what is the essence of my submission when he said there would be 
a constitutional question that cannot be dismissed lightly if you en- 
deavored to make this new bill applicable to cases that have been 
wholly settled and long past. ie 

I agree with him that there would be a very serious constitution- 
al question but I do not agree with what seems to be implicit in his 
statement, that there is something different about a settlement 
that has been entered into between the plaintiff and one defendant 
and a case that is still pending against someone else and a case in 
which there has been a settlement with all defendants. 

I don’t think that is so. 
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I think the fifth circuit in a companion case to the Corrugated 
case, the Three I Farms case, clearly so held, even a settlement not 
yet approved by the court is a sufficiently final act, it is a judg- 
ment, and under the Anti-Injunction Act the court properly en- 
joined State court proceedings in South Carolina that might inter- 
fere with that judgment. 

Any interference with things on which people have relied does 
raise the most serious kind of constitutional problem. 

My difference with my friends, Mr. Civiletti and Judge Renfrew, 
and the analysis that we have in the written statement by General 
Civiletti, is that he relies so much on a distinction between right 
and remedy. I think that is both illusory and conclusory, that it 
does not really get you anywhere in terms of deciding what can be 
retroactive. 

He has relied too much on a supposed general rule that a law 
will be applied to every case that is then pending. I think that the 
general rule varies a good deal in terms of whether there has been 
reliance, and it is very easy to apply new law if there has not been 
reliance. I would see no constitutional problem, for example, in 
saying a contribution bill could apply to even pending cases where 
there is no settlement, no jury verdict. 

Attorney General Civiletti and Judge Renfrew in their opening 
statements seem to be supporting the idea that you ought to pro- 
tect existing settlements and they are not to be reopened. Later in 
response to questions I. was less certain that that was their posi- 
tion. 

If you undertake to protect existing settlements, it seems to me it 
heightens the unfairness of what is happening because three differ- 
ent groups relied when settlements were entered into, the defend- 
ants, plaintiffs and the courts, which in a class action case such as 
Corrugated Container were required under rule 23(e) to approve the 
settlement as being fair, reasonable, and adequate. The courts did 
this, and the courts specifically noted, both in the district court and 
in the fifth circuit, that the settlements reserve the right to the 
plaintiff to get the full damages from the nonsettling defendants. 

To say we will protect the reliance interest of those defendants 
who settled but we will disturb the reliance interest of the plain- 
tiffs and the reliance interest of the courts in approving the settle- 
ment, it would be an odd and quite possibly unconstitutional way 
to litigate. 

I think that with that, Mr. Chairman, I have set out the details 
of my legal analysis in my written statement and I yield my time. 

Chairman Ropino. Your written statement will be included in 
the record in its entirety. 

[The statement of Mr. Wright follows:] 


PREPARED STATEMENT OF CHARLES ALAN WRIGHT 


My name is Charles Alan Wright. I hold the William B. Bates Chair for the Ad- 
ministration of Justice at The University of Texas Law School. This is my 3érd year 
of fulltime law teaching. I specialize in the fields of Constitutional Law and Federal 
Courts and have written extensively in both of those fields. 

I have no opinion on whether H.R. 1242 or similar legislation should pass. Wheth- 
er the sharing of damage liability, through contribution or claim reduction, will ad- 
vance or impair the objectives of the antitrust laws raises, as the Supreme Court 
has said, “far reaching” policy questions. Texas Industries, Inc. v. Radcliff Materi- 
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als, Inc., 451 US. 630, 646 (1981). As the cited case shows, there is sharp difference 
of view on these policy questions among those who are experts in this area of the 
law. Id. at 634-638. I have never taught or written about antitrust law and recog- 
‘oe that I am not competent to have an informed opinion on these vexing ques- 
ions. 

There is, however, one issue that has been much discussed in connection with pro- 
posed legislation on contribution and claim reduction in antitrust cases that does 
come within the areas of the law in which I have specialized. This is what has come 
to be called the “retroactivity” issue. When legislation of this kind was first intro- 
duced in Congress, the bills provided, in straightforward fashion, that the new provi- 
sions were to apply only to actions commenced after the date the law was enacted. 
Since then there have been several proposals to amend these bills so that claim re- 
duction would or could be applied in pending cases, and S. 995, as reported by the 
Senate Judiciary Committee, contains such a provision. This raises a question of 
constitutional law, whether Congress can constitutionally give retroactive applica- 
tion to the new law, and questions of federal procedure, what effect would such a 
law have on settlements that have already been approved by the courts. More than 
a year ago several interested lawyers requested me to study those questions and to 
give them my opinion. I did so, and the opinion I gave them is the basis of my testi- 
mony today. ; 

Those who have argued that it is “clear” that retroactivity of this legislation is 
“entirely constitutional” have cited cases in which the broad power of Congress over 
“remedy” has been recognized. I do not find these cases of much assistance. The 
Texas Industries case clearly establishes that the law today does not provide for con- 
tribution. I think it equally clear that today’s law makes no provision for claim re- 
duction. In the view of many courts a contribution statute changes substantive 
rights, rather than merely a remedy, and for that reason cannot be applied retroac- 
tively. Wesolowski v. Rhoades, 416 F. Supp. 1052, 1053 (E.D.Pa. 1976); Fraley v. 
Worthington, 64 F.R.D. 726, 728 (D.Wyo. 1974); United States Fidelity & Guaranty 
Co. v. Park City Corp., 397 F. Supp. 411, 414-415 (D.Ore. 1973), affirmed 526 F. 2d 
1120 (9th Cir. 1975); Massey v. Sullivan County, 464 S.W. 2d 548, 549 (Tenn. 1971). 

Even if these cases did not exist, I would find it unhelpful to argue in these terms. 
Names such as “right” and “remedy” are merely “conclusory legalisms,’ Green- 
blatt, Judicial Limitations on Retroactive Civil Legislation, 51 Nw. U. L. Rev. 540 
(1956). Another commentator says that “the right-remedy dichotomy is conclusory 
only, and therefore of little use in deciding a particular case * * *.” Hochman, The 
Supreme Court and the Constitutionality of Retroactive Legislation, 73 Harv. L. Rev. 
692, 711 n. 106 (1960). My own reading of the cases supports what these commenta- 
tors say. 

Neither am I persuaded that cases raising issues of retroactivity are fungible and 
can be lumped together without regard to the kind of legislation that was involved. 
I agree with the authors who have said that— 

“The cases where retroactive legislation is an issue fall into four main categories 
and the Court appears to treat each category differently. The four categories of 
cases involving retroactive legislation under the Due Process Clause are: (1) cases 
that involve emergency retroactive legislation; (2) cases that challenge the constitu- 
tionality of curative statutes; (8) cases that involve the constitutional merits of ret- 
rospective taxing legislation; and (4) cases that contest the constitutionality of retro- 
spective general legislation.” 

Nowak, Rotunda & Young Constitutional Law 429 (1978). The legislation now 
being considered falls into the fourth of these categories, and cases from the first 
three categories are of very little assistance. 

Congress does not have plenary authority to adopt retrospective general legisla- 
tion. “It does not follow, however, that what Congress can legislate prospectively it 
can legislate retrospectively. The retrospective aspects of legislation, as well as the 
prospective aspects, must meet the test of due process, and the justifications for the 
latter may not suffice for the former.’’ Usery v. Turner Elkhorn Mining Co., 428 U.S. 
1, 16-17 (1976). In considering whether retroactive application of a law “would 
result in manifest injustice’ courts must consider “(a) the nature and identity of the 
parties, (b) the nature of their rights, and (c) the nature of the impact of the change 
in law upon those rights.” Bradley v. School Board of City of Richmond, 416 US. 
696, 711, 717 (1974). oy ee x 

Suppose that a class of plaintiffs, P, has suffered $30 million in damages from an 
arguably illegal price-fixing conspiracy between SD and NS. SD has two-thirds of 
the market and NS has one-third. Neither defendant believes it has violated the 
law. SD, however, settles with P for $25 million, preferring to pay that amount 
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rather than being subjected to possible liability for all of P’s damages trebled, or $90 
million. NS chooses to take its chances with a jury, and is found to be liable. 

Under existing law the judgment against NS would be for $90 million, less the $25 
million P has received in settlement, or $65 million. The result would be strikingly 
different if, at this point in the litigation, a claim reduction bill should be adopted 
and should be made applicable to pending suits. It would limit the judgment against 
NS to $30 million. ; 

The manifest injustice of this is apparent. P has been damaged in the amount of 
$30 million. A cornerstone of federal antitrust policy is that an injured person shall 
recover “three-fold the damages by him sustained.” 15 U.S.C. § 15. Yet P will have 
obtained only $55 million, $30 million in the judgment against NS and $25 million 
in the settlement with SD. The purpose of H.R. 1242 and similar bills is to change 
the process by which the allocation of antitrust damages is determined. The bills are 
not intended to reduce the recovery by those who are victims of an unlawful con- 
spiracy. This will be of scant confort to P. who has ended up with $35 million less 
than it otherwise would have. : 

It has been said that “in very general terms the two major factors to be weighed 
in determining the validity of a retroactive statute are the strength of the public 
interest it serves and the unfairness created by its retroactive operation, and the 
reliance of the parties on preexisting law is perhaps the most accurate gauge of the 
latter.” Hochman, The Supreme Court and the Constitutionality of Retroactive Legis- 
lation, 73 Harv. L. Rev. 692, 727 (1960). The public interest reflected in the contribu- 
tion bills is thought by their supporters to be strong one. The bills are intended to 
allocate damages in a fairer manner among the parties to a price-fixing conspiracy 
without lessening the rights of injured persons. To amend the bills to make the new 
law applicable to a pending suit such as the one hypothesized would be contrary to 
the public interest in that it would give a $35 million windfall to the convicted 
price-fixer, NS, at the expense of P, the victim of the conspiracy. The public interest 
that the bills generally are thought to serve would be weakened to the point of non- 
existence, and the result would be extremely unfair to P. who has relied on the ex- 
isting law in settling with SD. Unlike Chase Securities Corp. v. Donaldson, 325 U.S. 
304, 316 (1945), in this instance P’s “conduct would have been different if the 
present rule had been known and the change foreseen.” The amount for which P 
would settle with SD would be greatly different if P could have known that a 
chaps Pf law would defeat his right to collect the balance of his treble damages 

rom NS. 

Nor would it be fair to seek to avoid the injustice to P by providing that the 
change in law is reason for setting aside P’s settlement with SD. As Judge Singleton 
observed in In re Corrugated Container Antitrust Litigation, 1979-1 Trade Cases 
{| 62,689, at p. 77,880 (S.D. Tex. 1979): 

“It seems unfair to all parties to change the rule underlying settlement in so com- 
plex a case at this stage of the litigation. Settling defendants have paid three hun- 
dred million dollars to buy their peace. Almost a year has passed since the first set- 
tlement agreement was reached. The settling defendants, under the terms of their 
settlements, have been cooperating with class plaintiffs in their discovery.” 

To take away from SD the protection of a settlement it negotiated in good faith 
and for which it has paid $25 million, and to force it to a trial in which it may be 
disadvantaged because of its cooperation with P in discovery, would seem to many 
to be manifest injustice to SD. The Corrugated Container case produced litigation 
that the Fifth Circuit properly characterized as “gargantuan.” In re Corrugated Con- 
tainer Antitrust Litigation, 614 F.2d 958, 960 (5th Cir. 1980). When it affirmed the 
court approval of the settlements in those cases noted that the settlements “would 
permit the avoidance of an expensive, lengthy, and complex trial.” In re Corrugated 
Container Antitrust Litigation, 659 F.2d 1322, 1327 (5th Cir. 1981). In matters of 
such dimension settlement should be encouraged, not penalized. 

As the example shows, the result of applying the proposed legislation to pending 
suits would be to give $35 million to NS at the expense either of P or, if the settle- 
ment could be reopened and SD held liable, of SD. That the courts would allow such 
a result, in the absence of some compelling public interest to justify it, is doubtful in 
the extreme. In any event, it would certainly produce much litigation. 

As approved by the Senate Judiciary Committee, S. 995 would attempt to ensure 
that the loss would be put upon P, if retroactive application is allowed. Section (f)(1) 
in S. 995 would allow a court to apply the claim reduction principle to the hypo- 
thetical case only if NS succeeds in proving to the court that it would be “inequita- 
ble” not to give NS the benefit of claim reduction. It is difficult for me to imagine a 
court finding it “inequitable” to enter judgment againt NS on the basis of what has 
been the law and what was the law when P and SD settled their portion of the case. 
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If a court should think it inequitable not to apply claim reduction for the benefit of 
NS, S. 995 purports to require that the burden would fall on P. Section (£2) of the 
bill would provide that no settlement that has been signed by the parties prior to 
the date of the law’s enactment may be rescinded or modified because of the appli- 
cation of the claim reduction principle, while section (g) makes sections (f)(1) and 
(f\(2) not severable. Thus P would end up with $35 million less than the recovery to 
which it was entitled at the time the conspiracy was in existence, while NS receives 
a windfall in the same amount. 

It can be expected that plaintiffs would challenge vigorously any result so unfa- 
vorable to their interests. It seems to me that the prospects are good that courts 
would find it manifestly unjust to deal with plaintiffs in this way, and that either 
under the constitutional standard of ‘‘manifest injustice” that precludes retrospec- 
tive application of a new law or under the proposed statutory test of whether retro- 
spective application would be “inequitable” the courts would hold that claim reduc- 
tion cannot be applied to these earlier cases. If that is the result, NS is no better off 
and the only result of putting a retroactivity provision in the law would be to in- 
volve P, SD, and the courts in years of needless additional litigation before this 
result is finally known. 

It would, I think, be even worse to say in the law only that claim reduction is to 
be applied “in any action” without specifying whether this means only actions sub- 
sequently commenced or whether it also includes pending actions. To do this would 
probably be read by the courts as an indication that retroactive application was in- 
tended. If a bill as originally introduced says it is to apply only to actions com- 
menced after its enactment, but in the Congressional process it is changed to say 
that it is to apply ‘“‘in any action,” it would be natural to suppose that it was intend- 
ed to broaden the application of the bill and not confine it to later-commenced ac- 
tions. This inference would be greatly strengthened if the contribution section is 
limited to subsequent actions while the claim reduction section is said to be applica- 
‘ble in any action. If, however, the courts are left at large to decide whether claim 
reduction is to be applied retrospectively, the restrictions S. 995 puts on retrospec- 
tive application are lost and it is much more difficult to write into the law any as- 
surance that existing settlements will not be reopened. 

Whatever Congress seeks to do in terms of protecting existing settlements, it is 
obvious that any plaintiffs who find themselves worse off because of retrospective 
application of claim reduction will seek to reopen those settlements. The Corrugated 
Container litigation is an example. The premise on which the settlements were 
made by the parties and approved by the courts in those cases was that plaintiffs 
reserved their right to go against nonsettling defendants for full damages, less only 
the amounts received in settlement. Jn re Corrugated Container Antitrust Litigation, 
659 F.2d 13822, 1328 (5th Cir. 1981). If Mead were to be given by statute a right of 
claim reduction, so that plaintiffs no longer could collect from Mead their fuli treble 
damages, less the amounts paid by the other defendants in settlement, plaintiffs 
would surely be before the court arguing that the settlements must be reopened. 
Indeed the lead counsel for the Corrugated Container plaintiffs, Stephen D. Susman, 
said just that in his testimony to the Senate Judiciary Committee on February 10, 
1982. It is an argument that the courts, which act as a fiduciary for absent members 
of a class in approving settlements, could not lightly reject. 

That the settlements would in fact be reopened if the law were to be changed in 
this respect cannot be said. That under these circumstances there would be fair 
ground for litigation cannot be gain said. 

Rule 60(b\1) was amended in 1948 by dropping the limiting pronoun “his” in 
order to allow relief from a judgment because of the mistake or neglect of persons 
other than the moving party. 11 Wright & Miller, Federal Practice and Procedure: 
Civil § 2858 (1973). Here it could well be argued that the parties in agreeing to set- 
tlements and the two courts that have approved those settlements had all been pro- 
ceeding on the basis of a mistake of law if Congress should change the recovery pos- 
sible from Mead. Cf. Florida v. Treasure Salvors, Inc., 621 F.2d 1340, 1349 (5th Cir. 
1980), reversed in part on other grounds 102 S.Ct. 3304 (1982). Relief has been grant- 
ed under Rule 60(b\(1) from a constant judgment that had been agreed to on a mis- 
understanding about the legal rights of the other party. United States v. Gould, 301 
F.2d 353 (5th Cir. 1962). , ; 

Rule 60(b)(5), allowing relief if it is no longer equitable that a judgment should 
have prospective application, is not usually thought to apply to a judgment for 
money damages for a past wrong. Even this is by no means certain, however. See 
Bros. Inc. v. W. E. Grace Mfg. Co., 320 F.2d 592, 610 (5th Cir. 1963). Rule 60(b\(5) 
cannot be limited to injunctions nor even to relief that historically would have been 
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granted only in courts of equity. 11 Wright & Miller, Federal Practice and Proce- 
dure; Civil § 2863 at 205 (1978). E 

The power of a court to modify its judgment does not depend on whether the judg- 
ment was entered after litigation or by consent. United States v. Swift & Co., 286 
U.S. 106, 114-115 (19382); System Federation No. I Vv. Wright, 364 U.S. 642, 646 
(1961). As Justice Harlan wrote in the System Federation case: 

“Frequently of course the terms arrived at by the parties are accepted without 
change by the adopting court. But just as the adopting court is free to reject agreed- 
upon terms as not in furtherance of statutory objectives, so must it be free to modify 
the terms of a consent decree when a change in law brings those terms in conflict 
with statutory objectives. In short, it was the Railway Labor Act, and only inciden- 
tally the parties, that the District Court served in entering the consent decree now 
before us. The court must be free to continue to further the objectives of that Act 
when its provisions are amended.” { 

364 U.S. at 651. If the words “Clayton Act” are substituted for “Railway Labor 
Act,” that passage is very closely in point. In approving settlements the Fifth Cir- 
cuit was required to decide whether they were fair to absent members of the class of 
plaintiffs and consistent with the objectives of the Clayton Act. If the federal anti- 
trust laws are changed, the court will have to consider whether enforcement of the 
settlements remains consistent with the objectives of the statute as amended. 

In my. judgment any legislation that would purport to permit application of claim 
reduction in pending cases in which settlements have been agreed to and approved 
by the courts raise serious constitutional issues, would cast a cloud over existing set- 
tlements, and would produce lengthy and uncertain litigation. 


Chairman Roprno. Mr. Foster. 

Mr. Foster. Thank you, Mr. Chairman. 

My name is David Foster. I would like to address what seem to 
me to be the two principal points that emerged from the discus- 
sions today. 

First, because of the way this bill works, retroactivity is inher- 
ently unfair to plaintiffs but not to defendants. 

The second point I want to make is that silence as to applicabil- 
ity is not a compromise nor a satisfactory solution at this stage but 
also operates unfairly to plaintiffs. 

My client Burlington Industries is a plaintiff who brought a case 
in its own right and has a judgment which has been reduced by a 
district court under application, erroneous I believe, of a common 
law doctrine of claim reduction. 

That issue is pending before the fourth circuit. It will ultimately 
be resolved in the courts. 

In any event, my burden here today is to show that a plaintiff, 
like my client, who has not entered into a sweetheart settlement, 
the court specifically found no sweetheart settlement, who has paid 
its own way from a counsel fee standpoint, not lawyer’s litigation, 
and who has entered into a settlement in expectation and reliance 
on existing law, is entitled to have its expectations protected. 

At the time that contribution legislation first came to be consid- 
ered, the initial problem was perceived to be that contribution leg- 
islation would deter settlement. Why? Because a defendant would 
ae longer want to settle if it remained subject to a contribution 

anger. 

Accordingly, from the inception of the legislative efforts, the bills 
have contained a provision which said a defendant’s expectations 
will be given deference. . 

When a defendant settles and walks away from the case, he 
walks away for good and all. ; 

Now, then, the question arose: But how then do you provide 
equity in a case if you are not going to overturn a settlement and 


367 


you are not going to do anything by way of contribution to a set- 
tling defendant? 

_ From that arose the notion of claim reduction, but the perception 
in the beginning of the legislative process was: Where a settlement 
has occurred in the past, before legislation has been passed, we 
should be as deferential to a plaintiffs expectations as we are to a 
defendant’s. 

That is why, I take it, the bills introduced initially were provided 
to be prospective only because deference was given to the settle- 
ment views of both a plaintiff and a defendant. 

If you, however, make the bills retroactive, you continue to give 
deference to the views of a settling defendant, because you say, 
“We will not upset the settlement.” He will still be free from a con- 
tribution right, but by making it retroactive you say, “We will 
impose the entire burden of the legislation on the plaintiffs,’ and 
that is fundamentally unfair. 

I turn now to the question as to whether silence on applicability 
is a solution to this problem. 

The first problem with silence is that, as I have indicated previ- 
ously, the notion of respecting a defendant’s point of view and not 
respecting a plaintiff's point of view means that if you do not pro- 
vide in the bill that it is going to be prospective only, you have 
- passed a bill which by its terms protects the defendant’s viewpoint 
ome ignores the viewpoint of the plaintiff, and I submit that that is 
unfair. 

Second, the question of silence as to applicability is not at this 
time being written upon a clean and unwritten slate. 

The bill was introduced initially in prospective only form. If it is 
passed in silent form that will constitute powerful legislative histo- - 
ry that it is intended to be applicable to pending cases. 

It will be a very hard argument for plaintiffs to overcome. 

In any event, silence will contribute to chaos in the courts in the 
pending cases. 

I submit that the right thing to do is to make the bill prospective 
only and the most relevant precedent we have is the recent Anti- 
trust Procedural Improvements Act. That was the bill in the 
Senate to which a contribution rider was first annexed, and that 
was a bill which did contain provisions designed to be favorable to 
antitrust plaintiffs, a prejudgment interest provision. 

When that bill was enacted into law, it was specifically made 
prospective only as to the prejudgment interest. 

If the Congress were now to take something that is designed to 
protect the defendants and make that applicable in favor of the de- 
fendants in pending cases, then I submit that that is fundamental- 
ly unfair and inconsistent with the pattern of legislation as it has 
existed. 

Thank you. 

[The statement of Mr. Foster follows:] 


PREPARED STATEMENT OF Davin L. Foster IN OPPOSITION TO RETROACTIVE 
APPLICATION OF H.R. 1242 


I am David L. Foster, a member of the law firm of Willkie Farr & Gallagher of 
New York City. I submit this statement in opposition to any effort to make H.R. 
1242, or any other contribution/claim reduction bill, applicable to pending cases. 
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My interest in the matters before this Committee, and in antitrust law generally, 
is substantial. | am a member of the Council of the American Bar Association's 
Antitrust Section. I have spent much of my professional life on antitrust matters 
and have tried antitrust cases on behalf of plaintiffs as well as defendants. ‘ 

At the outset, it should be pointed out that I am currently representing Burling- 
ton Industries, Inc. (“Burlington”) which is a plaintiff in a pending antitrust litiga- 
tion against Milliken & Co. (“Milliken”) and others. Burlington was awarded a judg- 
ment of nearly $12,000,000 by the United States District Court for the District of 
South Carolina as a result of adjudicated antitrust violations by Milliken and its co- 
conspirators which involved price fixing and other violations of the antitrust laws. 

Subsequent to the district court’s entry of judgment, Milliken moved for reconsid- 
eration of the damage award and succeeded in persuading the court to reduce Bur- 
lington’s award by more than one half as a result of a settlement which it reached 
with one of Milliken’s coconspirators in 1974. As a result of the district court’s claim 
reduction order, Burlington’s treble-damage judgment was reduced to approximately 
$8,400,000. The amount of Burlington’s judgment and the district court’s claim re- 
duction ruling are presently on appeal. 

In this statement, I address solely the question whether H.R. 1242, which states 
that it is to apply only to actions commenced after the date of its enactment, should 
be amended so that the substantial changes in the antitrust laws which the bill con- 
templates would apply retroactively to pending cases. Other proposed contribution 
bills provide for retroactive application. H.R. 4072, which is in other respects identi- 
cal to H.R. 1242, provides for its application to cases pending on the date of its en- 
actment. S. 995, the Senate contribution bill, permits application of claim reduction, 
but not contribution, to pending cases. 

A handful of companies have been pushing strongly for bills or amendments 
which provide for retroactive application of contribution and claim reduction. Their 
efforts are motivated entirely by self-interest for they are all adjudicated price who 
are seeking a Congressional “bail-out” to relieve them of substantial judgments. 
Moreover, the central argument of these companies, that a retroactive bill must be 
passed to spare them from crippling liability, has now been unmasked as meritless 
by the settlement of Mead Corporation, one of the leaders in the campaign for ret- 
roactivity, for less than seven percent of its claimed exposure in the Corrugated Con- 
tainer litigation. Mead’s settlement for such a small percentage of the liability 
which it claimed to have faced establishes persuasively that there is simply no need 
for Congress to “save” these firms from the treble damage exposure created by their 
own illegal acts. If H.R. 1242 is to be made retroactive, it will be transformed into a 
most blatant form of special interest legislation. I believe that any effort to make 
H.R. 1242 applicable other than prospectively should be firmly rejected by the Com- 
mittee. 


I. The few proponents of retroactivity are motivated solely by self-interest; they are 
adjudicated price-fixers whose cause is unworthy of support and the damage ex- 
posure which they face does not threaten their existence 


H.R. 1242, if enacted, would effect a major substantive change in the antitrust 
laws. Currently, defendants in antitrust suits have no right of contribution against 
their co-conspirators or co-defendants. That long-standing rule was re-affirmed in 
May of last year by the United States Supreme Court.! In that decision, the Court 
ruled that any change in the rule against contribution could not come from the 
courts but, since the question was fraught with important policy considerations, 
could only be resolved by the Congress. 

ALR. 1242 would bring about that change. It would permit defendants or co-con- 
spirators in price-fixing cases to assert contribution claims against each other with 
respect to any judgment that may be obtained by the plaintiff. H.R. 1242 would also 
change the law applicable to settlements in such cases. The current law, which had 
been unquestioned for years and which reflects the underlying nature of antitrust 
liability in which each conspirator is liable for the total damages caused by the 
entire conspiracy,” provides that only amounts actually paid in settlement of an 


‘ Texas Industries, Inc. v. Radcliff Materials, Inc., 449 U.S. 949 (1981). 

*This traditional concept of antitrust liability is not some fundamentaily unfair aberration, as 
Milliken and its allies have argued. Its rationale was perhaps best explained by Mr Justice 
Water ey pei opinion in Perma Life Mufflers, Ine. vy. International Parts Corp., 392 
Jo. 104, IDO): 


“Those [antitrust] damages normally may be had from either or both defendants without 


regard to their relative responsibility for originating the combination or their differ i 
a NAaY rage : ent 
effectuating its ends. This is because neither defendant, if he acted alone, could be sre sal 
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antitrust claim are deducted from the plaintiff's ultimate treble damage judgment 
against non-settling defendants.* In other words, a plaintiff who settles with some 
defendants retains the right to recover the balance of its total damages against the 
remaining defendants. H.R. 1242 changes that long established rule of law by insti- 
tuting a rule of claim reduction. Claim reduction would operate to reduce the dam- 
ages a plaintiff can recover at trial from the non-settling defendants by the amount 
of damages attributable to the settling defendants. A portion of the plaintiff's claim 
would be extinguished when settled with a defendant in order to spare that defend- 
ant (who has settled to avoid litigation expense and risk) from claims of contribution 
from non-settling defendants. 

If H.R. 1242 is prospective only, a plaintiff who settles hereafter will do so with 
fair warning as to that which it is giving up and can negotiate accordingly. Future 
settlements will be worked out in light of the claim reduction rule for which the 
legislation provides. Such settlements may differ from those made in the past since 
the parties will know that the plaintiff will no longer preserve its rights to a full 
treble damage recovery against the non-settling defendants but will, instead, be 
giving up a perhaps still uncertain portion of its total claim. Those settlements, 
however, will at least be reached on the basis of honest negotiation and a full appre- 
ciation of the applicable rules. 

On the other hand, the vice-of retroactivity is plain and its unfairness is substan- 
tial: If a partial settlement has already occurred, the claim against the remaining 
defendants will be reduced by a far larger amount than the settling plaintiff antici- 
pated on the basis of the law as it existed at the time that the plaintiff, if good faith, 
negotiated and signed the agreement to settle. Retroactivity will thus contravene 
one of the basic principles of our legal system—that one should be able to assess his 
conduct with reasonable certainty of the legal consequences. 

The primary proponents of retroactivity have been Mead Corporation, Georgia-Pa- 
cific Corporation and Milliken (plus a handful of apparent allies). Each of the fore- 
going advocates of retroactivity is a defendant in a major, presently pending, anti- 
trust suit; each has already been found liable for antitrust violations by reason of 
price-fixing activities; and each is seeking to be relieved of the consequences of its 
conduct by retroactive application of H.R. 1242. Each would have Congress grant it 
a windfall—at the expense of its victims—which each never expected and which 
each certainly does not deserve. Finally, two of these convicted price fixers have 
claimed, incorrectly, that their corporation existence is threatened by the potential 
liability which they face. 

The now familiar story of Mead and the Corrugated Container litigation, and its 
predictable conclusion a few days ago, demonstrates the indefensibility of the ret- 
roactivity position. Mead chose to litigate its price-fixing case despite many opportu- 
nities to settle. It lost. All the other defendants had settled and, under existing law, 
it faced substantial liability. In an effort to avoid the consequences of its unlawful 
activity, Mead led the charge for a Congressional bail-out through retroactive appli- 
cation of claim reduction. It claimed that such a bail-out was vital because its very 
corporate existence was at stake; although this claim was belied by its own reports 
to its shareholders. Two days ago, as many antitrust lawyers expected, Mead settled 
the Corrugated Container case. It did not. pay hundreds of millions of dollars as it 
claimed it would have to. Rather, it agreed to pay $45,000,000 over six years at an 
interest rate substantially below prime. According to the Wall Street Journal of 
September 8, 1982, the settlement will result in a $22,500,000 charge against Mead’s 
earnings. While such a sum is certainly substantial, it is hardly “ruinous” to a com- 

any such as Mead. More importantly, the settlement is less than seven percent of 
the $700,000,000 which retroactivity proponents frequently asserted was Mead’s po- 
tential exposure in Corrugated. Such a settlement, by the sole remaining defendant 
in an industry wide price-fixing class action, is a powerful refutation of the argu- 
ment that a retroactive contribution bill is needed to save certain corporations from 
crushing antitrust judgments. ac 

The position of Georgia-Pacific in the Plywood litigation is similar. Along with 
two other defendants (who are also urging retroactivity), Georgia-Pacific passed up a 
chance to settle, took its chances by going to trial and lost. Like Mead, Georgia-Pa- 


the violation; some degree of participation by both is essential to create a combination within 
the reach of §1 of the Sherman Act. Either defendant is therefore deemed to have been a mate- 
rial cause of the damages sufficient to permit a third party to recover.” 

3 Hydrolevel Corp. v. ASME, Inc., 635 F.2d 118 (2d Cir. 1980), affirmed, 50 U.S.L.W. 4723 (U.S. 
June 21, 1982) (No. 81-225); Flintkote Co. v. Lysfjord, 246 F. 2d 368 (9th Cir.), cert. denied, 355 
U.S. 835 (1957); See Zenith Radio Corp. v. Hazeltine Research, Inc., 401 U.S. 321, 348 (1971). 
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cific has emphasized its huge, potentially crippling exposure in its lobbying efforts, 
although its 1981 Report to Shareholders has told an entirely different story. 

What Georgia-Pacific has not publicized is the existence of a sharing agreement 
which it has entered into with certain other defendants which effectively shields it 
from liability from a substantial portion of the ultimate damage award. Thus, Geor- 
gia-Pacific has, in effect, already arranged for “contribution” and does not face ruin- 
ous damage exposure warranting retroactive application of H.R. 1242. The plea of 
Mead and Georgia-Pacific, that their existence is imperiled without a retroactive 
bill, is thus totally unmasked as a baseless ploy. ; 

The position of Milliken requires extended discussion because it has received less 
publicity and because the merits of its position have been confusingly misstated by 
its advocates.* Burlington’s litigation against Milliken dates back to 1969 when Bur- 
lington stopped paying Milliken royalties on certain, allegedly patented, textile ma- 
chines. Burlington was sued by Milliken and, in turn, filed antitrust counterclaims 
against Milliken and others. In 1977, after a trial lasting nine months, the court 
ruled that each of the patents under which Burlington had been licensed was inval- 
id and/or non-infringed and that Milliken had conspired with its primary competi- 
tor to stabilize and maintain the royalties which had been imposed on Burlington, 
both by Milliken and by the competitor, pursuant to a paralleled and interdepen- 
dent licensing program. Duplan Corporation, et al. v. Deering Milliken, Inc., 444 F. 
Supp. 648 (D.S.C. 1977), aff'd in part, rev'd in part, 594 F. 2d 979 (4th Cir. 1979), cert. 
denied, 444 U.S. 1015 (1980). In short, Milliken was found to have engaged in price 
fixing. 

The evidence of Milliken’s wrongdoing was overwhelming. There was, for exam- 
ple, direct evidence of communications between the competitors in which they dis- 
cussed their mutual interest in preserving their respective royalty programs. These 
communications progressed through an “agreement in principle” that the royalties 
were a single pot which the competitors should share, and culminated in joint 
action which, the court found, had as its effect and specific purpose the agreed per- 
petuation of the respective royalty programs and the stabilization of the royalty 
rates thereunder. The evidence included a transcript of a telephone conversation in 
which the competitors expressly discussed that one side would have no reason to 
reduce its royalties unless forced to do so by the other. The underlying tenet of their 
discussions was expressed in writing by one of the conspirators: ‘Everything to 
settle so that all competitors [charge] a royalty.”’ See 444 F. Supp. at 679. The evi- 
dence was analyzed at length in the trial court’s opinion holding Milliken liable. 
That analysis was expressly endorsed by the court of appeals which stated, in af- 
firming Milliken’s liability in a per curiam opinion issued six weeks after oral argu- 
ment: 

Judge Dupree’s opinion . . . is admirably comprehensive in its detail of the 
facts and its discussion of the proof, and the inferences drawn from these prem- 
ises are warranted and fair. So thorough, explicit and sound is the opinion that 
we are satisfied to affirm the decision of the district court upon Judge Dupree’s 
opinion. . . . (594 F.2d at 981). 

In 1974 Burlington settled with one of Milliken’s co-conspirators. Milliken disdain- 
fully passed up similar opportunities to settle on comparable terms. Milliken freely 
went to trial with full knowledge of the potential consequences under existing law— 
that, if found guilty, it would be liable for three times the damages sustained by 
plaintiffs as a result of the entire conspiracy (less only amounts actually paid by co- 
conspirators in settlement) and not just damages attributable to its own royalty col- 
lections. Thus, Milliken gambled in an effort to escape liability altogether. It lost at 
least part of the gamble. It was found liable after trail: that liability was affirmed 
on appeal; the Supreme Court denied review; and after a subsequent trial on 
amount of damages, Burlington, which paid the fixed royalties, was awarded a 
treble-damage award against Miliken of almost $21,000,000. While that judgment 
was subsequently reduced to $8,400,000 to eliminate overcharges extracted from 
Burlington by Milliken’s co-conspirator, Milliken still faces the prospect that the 


4 As part of their efforts in support of a retroactive Congressional bail-out for their clients 
spokesmen for Georgia-Pacific and Milliken have circulated a “Statement,” dated July 13 1981, 
which attempts to demonstrate that Burlington is somehow “unworthy” of the judgment it has 
obtained against Milliken. The attack on Burlington, however, is grossly inaccurate in its char- 
acterizations of Burlington’s conduct and the Burlington v. Milliken litigation. Plainly, however 
this is not the appropriate forum to debate Milliken’s charges; whether the district court was 
correct in rejecting them is now before the court of appeals. Since Milliken has chosen to air its 
phony accusations in submissions which may have been received by members of this Committee 
I have annexed as an Addendum hereto a few brief comments by way of rebuttal. 
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court of appeals or the Supreme Court will reverse the district court’s claim reduc- 
tion order. 

_ Burlington believes that it is entitled to a full treble-damage recovery under sec- 
tion 4 of the Clayton Act and that application of traditional legal principles will 
result in a reinstatement of its original $21,000,000 judgment. If the appellate courts 
conclude that Burlington’s interpretation of the law is erroneous, it will certainly 
abide by that finding. However, if Burlington’s view of the law is correct, its reli- 
ance on that rule of law through twelve arduous years of litigation should not be 
upset be retroactive legislation. Such legislation will deprive Burlington of the fruits 
of its victory in a bitterly contested suit in which it invested millions of dollars in 
executive time and cash outlays to vindicate its rights. Milliken, having lost, will 
have succeeded in getting the rules changed after the game is over because it did 
not like the outcome. 

Although Burlington’s potential judgment is substantial, Milliken has not con- 
tended and could not honestly contend that it will be placed in financial jeopardy by 
paying the full amount. Furthermore, since Milliken and the other defendants en- 
joyed their ill-gotten gains for twelve to sixteen years during a period of high infla- 
tion and declining money value, such a reduction in Burlington’s recovery will leave 
defendants with a substantial net profit from their illegal activity and Burlington 
with far less than a fairly compensating recovery. Indeed, even the $21,000,000 judg- 
ment will not, in today’s inflated dollars, fully compensate Burlington in terms of 
the statutorily mandated treble damages based on the millions of dollars in fixed 
royalty payments it made years ago to Milliken alone (not to mention the payments 
to the co-conspirator).® 


2. Retroactivity will upset rights established in good faith reliance on settled law, 
create great uncertainty and spawn unproductive litigation. 


In our Anglo-American system of jurisprudence, predictability of result has long 
’ been recognized to be of overriding importance to legal principles affecting com- 
merce. Today especially, businesses exist in a tangled web of laws, regulations and 
contractual relationships, through which they move with the guidance of skilled 
legal counsel, the accuracy of whose advice is dependent upon stable legal rules and 
principles. If changes in the law are made prospectively, those affected will at least 
know the rules, potential risks and legal consequences in advance and can plan 
their conduct accordingly. Retroactivity, however, typically does great harm in 
changing the rules after-the-fact and thereby upsetting expectations upon which - 
action has already been taken. 

In the contribution/claim reduction setting, providing for retroactivity would 
assist at most a handful of undeserving companies at the expense of undermining 
the rights of a considerably larger number of companies and other litigants whose 
rights are established under settlement contracts entered into in reliance upon ex- 
isting law. 

If Congress were now to decide to apply contribution and claim reduction to pend- 
ing litigation, the results would be disastrous both in terms of the destruction of 
substantive rights and the ensuring procedural chaos and uncertainty. Plaintiffs, 
confronted with a rule of claim reduction (which drastically and retroactively re- 
duces their claims against non-settling defendants), will seek to re-open approved 
settlements or avoid approval of settlements previously agreed upon. Defendants 
who had been adjudged liable on the basis of existing law will seek to re-open judg- 
ments. Defendants who settled previously will be enmeshed in proceedings to defend 
their settlements, and if those settlements are set aside, will find themselves back in 
court litigation lost cases, denied the benefits of the settlements they wisely negoti- 
ated. 

With all deference to the members of the Committee, I submit that no genius at 
draftmanship can formulate a retroactive bill to avoid such a morass of proceedings 
to re-open or overturn settlements and judgments. The constitutionality of retroac- 
tive application of claim reduction and contribution to settled rights will be at- 
tacked. The constitutional questions inherent in any attempted retroactivity for 
H.R. 1242 have been identified by both sides. Learned opinions, reaching opposite 
conclusions, have been disseminated by the different camps. The situation can accu- 


5 In 1980, Congress recognized the erosive effect on the combination of inflation and delay on 
even treble-damage recoveries. In the Antitrust Procedural Improvements Act of 1980 it pro- 
vided for judicial discretion to award pre-judgment interest in antitrust cases—an award which 
would have been appropriate in the Burlington-Milliken litigation. Congress, however, explicitly 
provided that that Act would not apply to pending cases—i.e., that it would be prospective only. 
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rately be summarized by saying that retroactivity raises serious constitutional 
issues. 

A Supreme Court ruling—or a series of Supreme Court rulings—would undoubt- 
edly be required to resolve the constitutional and other questions raised by the ret- 
roactive imposition of rules of claim reduction and contribution. The cost would be 
enormous: lawyers’ fees, costs of litigation, unproductive management time, etc. 
Thousands or tens of thousands of litigants would be adversely affected—all to 
assist a handful of companies who made bad judgments in choosing to litigate in- 
stead of settling cheaply when they could have. 


3. The approach to retroactivity embodied in S. 995 is illogical and inequitable and 
should not be followed 


In an apparent effort to forge a “compromise” on the retroactivity issue, the 
Senate Judiciary Committee provided in S. 995 that contribution rights were to be 
prospective only, but that claim reduction could be applied to pending cases if “it 
would be inequitable” not to do so. This approach only exacerbates the inequities of 
retroactivity, may spawn even more litigation, and is subject to attack as an even 
ranker form of special interest legislation. Such an approach necessarily frustrates 
the expectations of plaintiffs while preserving those of defendants. Moreover, its 
heavy-handed efforts to nail down existing settlements against the attack of out- 
raged plaintiffs makes it vulnerable to the criticism that it is guaranteed not to do 
anything retroactively unless it can do something harmful to plaintiffs. 

Logically, a bill making changes in the law applicable to contribution, settlement 
and claim reduction should have symmetrical application. H.R. 1242 makes settle- 
ment and contribution prospective only for a powerful reason—to avoid frustrating 
the expectations of defendants who have elected to buy peace at an often heavy 
price. But retroactive claim reduction totally frustrates the expectations of settling 
plaintiffs, although no rational reason has been or can be advanced why the expec- 
tations of plaintiffs (especially those in whose favor courts have already ruled) are 
less worthy of preservation than those of defendants. The so-called compromise em- 
bodied in S. 995 ensures that this disparity between plaintiffs and defendants will be 
preserved, and there can be no answer to the criticism which will be advanced that 
an unfair and arbitrary decision will have been made to protect defendants at the 
absolute expense of plaintiffs—plaintiffs who have already been victimized by anti- 
competitive conduct. This committee should not endorse a bill leading to such an 
inequitable, illogical and indefensible result. 

The deletion of subparagraph (e) of H.R. 1242 without the substitution of addition- 
al language is also an unrealistic alternative, although H.R. 5794, a substantially 
different contribution bill, takes this approach. To the extent that such an approach 
is urged by the advocates of retroactivity, it is plain that they believe that such de- 
letion would provide a “legislative history” tantamount to express retroactivity.® If 
the courts ultimately reached that conclusion, all of the vices of express retroacti- 
vity would, of course, apply. Furthermore, it must be emphasized that deletion of 
subparagraph (e) would not itself provide the judicial flexibility to apply the statute 
on the basis of the perceived “equities” of a particular case. The ultimate interpre- 
tation of the statute as prospective or retroactive, when eventually made by the Su- 
preme Court, would apply to all cases. If, in the interim, differing results were 
reached in different cases, that difference would reflect not flexibility but rather an 
undesirable uncertainty as to Congressional intent. 

It is now clear that efforts to arrive at a so-called compromise on retroactivity 
have failed. I submit that there is no feasible compromise on the issue of retroactiv- 
ity which will protect the rights of all litigants in pending cases who have already 
jase action—either by settling or proceeding to judgment—in reliance upon exist- 
ing law. 


CONCLUSION 


In leaving the question of contribution in antitrust cases for Congress to resolve 
the Supreme Court noted that the policy questions involved were “far reaching.” 
Indeed, Chairman Rodino demonstrated that in his letter to Attorney General 
Smith of March 15, 1982 requesting his views on different forms of an alternatives 
to contribution. Whatever policy considerations might prompt individual members 
of the Committee to support H.R. 1242, there are no such considerations which dic- 


6 See, e.g., Bradley y. Richmond School Bd., 416 U.S. 696, 716 (1973): 
Hill, 437 U.S. 153 (1978); Yakim v. Califano, 587 F.2d 149, 150 (3d rate ‘ime olla 
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tate the upheaval of substantive rights and the imposition of procedural havoc 
which would be the legacy of a retroactive bill. 

Retroactivity furthers no overriding public policy and is not necessary to save 
major corporations from “ruinous” antitrust damage exposure; it will further only 
to narrow special interests of a few adjudicated antitrust violators. To bail out the 
few to the detriment of the many—particularly in light of the serious legal uncer- 
tainties and the attendant costs in resolving them—would be special interest legisla- 
tion of the worst kind. A retroactive bill could be construed as vindicating a state- 
ment—drawn from the record of the Burlington litigation against Milliken—of the 
Milliken executive primarily involved in the price-fixing activity for which Burling- 
ton was awarded its judgment. He said: 

[I]t is a fact of life here that no one imputes any dishonesty to a corporation 
for breaking the anti-trust laws. And the business community does not attach 
obloquy to anyone who seeks to improve his own business situation by establish- 
ing a monopoly. (See 444 F. Supp. at 705 n45). 

Needless to say, such cynicism does not accord with my views, Burlington’s views, 
those of the overwhelming majority of businessmen or those of this Committee. If 
policy considerations point to the desirability of a change in our antitrust laws, such 
change should apply solely to future conduct; it should not retroactively readjust 
rights and equities arising out of past actions, especially when such readjustment 
cynically takes from the victim and gives to the wrongdoer—an objective which 
cannot be justified by any rational policy. 

The clear prospective-only mandate of H.R. 1242 should be preserved without 
qualification. 


ADDENDUM REGARDING MILLIKEN’S JULY 138, 1981, STATEMENT 


_The allegation that Burlington was involved in the illegal conspiracy involving 
Milliken and its competitor Leesona Corporation (“Leesona”’), was an afterthought 
in the Milliken litigation, first raised by Milliken after Milliken’s liability was adju- 
dicated. Indeed, prior to and during the liability trial, it was Milliken’s position that 
Burlington’s conduct had been free of any wrongdoing, and that its own conduct, 
which it claimed to be similar to that of Burlington, should also be deemed inno. 
cent. When the failure of that ploy was rendered irrevocable by the confirmation 
beyond further appeal of the liability judgment, Milliken reversed its position and 
moved to amend its pleadings to state claims and defenses against Burlington based 
upon the same allegations now contained in Milliken’s “Statement.” That motion 
was denied. Earlier attempts by Milliken’s co-conspirator Leesona to assert the 
same charges were also unsuccessful. 

In sum, the distorted charges against Burlington now made in Congress were 
raised on several different occasions during the course of the twelve years of litiga- 
tion between Burlington and Milliken and Leesona, in various federal courts, and 
have not been accepted by any of those courts. These charges were made in despera- 
tion. At their core, they attempted to brand as wrongful the efforts of Burlington to 
minimize the royalties exacted by the unlawful schemes of Milliken and Leesona, 
and hence its damages. Burlington was successful in reducing somewhat the illegal 
royalties inflicted upon it, but the bulk of the royalty burden remained upon Bur- 
lington throughout the period of the conspiracy. Burlington’s damages were meas- 
ured by the net royalties which it paid (after damages were mitigated by the 
amount of the royalties which were refunded to Burlington by one of the co-con- 
spirators), and its judgment is accordingly not overstated by one penny. (In fact, the 
net royalties were stipulated by Milliken). Furthermore, the charge has never been 
and could never be made that Burlington shared in any way in illegal royalties ex- 
acted by Milliken and Leesona from others. The basic proposition, advanced unsuc- 
cessfully in the litigation by Milliken and Leesona, and now pressed upon the Con- 
gress—that the target of a price fixing conspiracy becomes by perverted reasoning a 
conspirator rather than a victim when it minimizes somewhat its damages—is un- 
worthy of the distinguished advocates who have asserted such a position. 

More fundamentally, the measure of the position of the advocates of retroactivity 
is revealed by the repetition of this unsuccessful defense in this legislative forum. 
Surely the decision of the Committee on such a vital matter as the application of 
revolutionary legislation to tens of thousands of litigating parties cannot reasonably 
be informed by such a focus upon asserted inequities in a single case. The effect of 
retroactivity upon individual parties may be significant insofar as those parties cor- 
rectly sumbolize litigants generally, but the attempt to treat this Committee as 
simply a further step in Milliken’s appellate process is both inappropriate and de- 


meaning. 
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Chairman Roprno. Senator Tydings. 

Mr. Typincs. I am Joe Tydings, and I have a very real, personal 
stake in the retroactivity of this pending legislation because I am 
colead counsel for the plaintiffs in the Plywood case, and I was 
colead counsel at the trial and I represent over, prospectively, sev- 
eral hundred thousand lumbermen, building material dealers 
across the United States who were unjustly harmed by antitrust 
violation which caused this in litigation. 

I wish to call to the attention of the chairman the presence in 
the audience of Mr. Hubert Walker, a businessman and a lumber 
dealer from New Orleans. Mr. Walker is the immediate past presi- 
dent of the Louisiana Lumber & Building Material Dealers Associ- 
ation. He was one of a small band of independent businessmen that 
in 1972 pioneered the Plywood litigation which we are still litigat- 
ing, hopefully in the last round, before the Supreme Court at the 
end of this year. 

We are faced today, Mr. Chairman, with a lobbying effort, which 
I think is rather unparalleled. The Congress of the United States is 
being asked to intervene on behalf of individual defendants who 
have been found guilty by a jury of their peers of fixing prices in 
violation of the antitrust laws of the United States to set aside and 
reduce those judgments. 

I think you have heard Professor Wright testify with respect to 
the unconstitutional aspects of the proposed retroactive provisions. 

Let me call to your attention one practical problem, Mr. Chair- 
man, that this legislation will create. 

If you pass this legislation retroactively, setting aside jury ver- 
dicts and lawful decisions of the judicial system of the United 
States in favor of the Congress, inserting yourself as a court of last 
resort, every major defendant who loses a commercial litigated case 
involving a lot of money is going to come to the Congress of the 
United States to seek a new appeal. The prospects of your own of- 
fices being deluged with such petitions should not be underestimat- 
ed. The adoption of such blatantly self-interest legislation will have 
grave consequencies. 

Large companies have big stakes in litigation, not just antitrust, 
but a whole variety of areas. You open a veritable Pandora’s box, 
and quite aside from the public policy aspects of it, it would be a 
very, very dangerous precedent. 

The Business Roundtable, the National Association of Manufac- 
turers, a great many of the Fortune 500 companies, are watching 
what happens, whether or not it is possible to influence Congress to 
set aside verdicts in the U.S. court system. 

I submit, Mr. Chairman and members of this committee, I do not 
want to open that Pandora’s box. 

Let me make a couple of statements about the public policy of 
the United States with respect to settlements. 

It has long been the public policy of our country and the courts 
to encourage settlements. In class action cases, and particularly in 
the cases which were the target of this effort, the Plywood case and 
the Con reaee hase the judgments in these cases were held up to 
scrutiny and challenge in two court hearings, each 
of the Federal Rules of Civil Procedure. . ihcadacibetr i 
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_ You do not settle a class action antitrust as a normal settlement 
is handled in litigation. You have two public hearings. In the first 
hearing, the court must find that the settlement js within the 
broad parameters of fairness, and if he so concludes, then the 
entire class is noticed; all parties are noticed for a second and final 
hearing. All defendants are noticed and the burden is on the set- 
tling defendants and the plaintiffs to uphold in the courts of law 
the fairness and reasonableness of that settlement. 

In the Plywood and in the Corrugated cases, the fact that the law 
of contribution, the law of joint tort-feasor responsibility which 
came over from Great Britain and is a basic law of the land was a 
basic factor in these settlements—it was not until the eighth cir- 
cuit in the Beauty Parlor case about 3 years ago challenged the 
common law that anybody could have conceived that the law of 
joint tort-feasor responsibility did not apply in antitrust cases. It 
did then and does now. The Supreme Court certainly set that 
record absolutely clear in the Texas Industries case last year. 

The reason we got the Plywood antitrust settlements approved in 
the Plywood case in New Orleans before Judge Pointer was because 
he knew what the law of the land was, and he knew that we had 
the right to go against the remaining nonsettling defendants in 
. that case. These defendants had more than 50 percent of the 
market. Judge Pointer knew that we would have our day in court; 
and that is why he approved those settlements. 

You now propose to change the rules at the end of the ball game 
after we have won. On the other hand you would tell us that we 
cannot go back and reopen up those settlements and you tell us 
that we must reduce our judgments earned in court against non- - 
settling defendants by over 50 percent. You cannot do that. The Su- 
preme Court will not let you. 

This retroactive legislation would force Hubert Walker and all of 
the Louisiana lumbermen and dealers across the country and all 
the small businessmen, to go back to court and litigate for 4 more 

ears. 

The defendants like that. They have their money and their inter- 
est and the opportunity to earn interest on it, and we have to liti- 
gate it all the way through the courts again before we can finally 
collect what we have already won in the courts of law and in the 
appellate courts. 

If we lose the Plywood case an appeal now in the Supreme Court, 
so be it; but for the Congress to come in after we have litigated 
under the rules and say, “Sorry, gentlemen. We are going to 
change the rules now,” it is not only unconstitutional; but, gentle- 
men, it is basically contrary to the system of responsible democrat- 
ic government. 

One final point I would like to make. The petitioners coming 
here before you and seeking to make this legislation retroactive— 
and I refer specifically, among others, to Georgia-Pacific Corp., 
which was one of the defendants in our case, the Weyerhaeuser 
Corp., and the Mead Corp., which just settled out—are not small, 
impecunious petitioners coming to the Congress to seek aid. 

I attached to my testimony a detailed record of the antitrust 
charges brought by the U.S. Department of Justice and the Federal 
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Trade Commission against Georgia-Pacific Corp., Mead Corp., and 
Weyerhaeuser Co. in just the past 10 years. 

Take a look at it, gentlemen. Take a look at the number of times 
they have agreed to consent decrees to stop anti-competitive prac- 
tices. 

The Plywood conspiracy started in 1964. The damage period 
started in 1968. 

Just 10 years before, Georgia-Pacific Corp. pleaded nolo conten- 
dere to criminal charges of price fixing in the plywood industry 
and got slapped with a $5,000 fine. 

You talk about antitrust deterrence. If you pass this retroactive 
proposal, you are just saying we do not believe in enforcing anti- 
trust laws and if there is a major damage judgment, you can come 
back to the United States and we will work it out for you. 

Gentlemen, that is fundamentally wrong, and I submit if you 
pass this legislation with retroactivity, it is as much as if to say 
you do not really believe in the enforcement of the antitrust laws. 

[Mr. Tydings’ statement follows:] 


PREPARED STATEMENT OF JOSEPH D. TypiNGs, Es@., FINLEY, KUMBLE, WAGNER, 
HEINE, UNDERBERG & CASEY 


Mr. Chairman, members of the Committee, my name is Joseph D. Tydings. I am a 
partner in the law firm of Finley, Kumble, Wagner, Heine, Underberg & Casey. I 
appreciate the opportunity to testify before you today on the special-interest propos- 
al to retroactively apply the so-called “contribution legislation,” H.R. 1242, to pend- 
ing cases. 

I have a substantial interest in opposing the retroactive application of H.R. 1242. I 
am co-lead counsel for plaintiffs in one of the major pending antitrust price fixing 
cases, the Plywood Antitrust Litigation. I served as co-trial counsel when the case 
was tried in New Orleans in 1978. I was also a member of the original Plaintiffs’ 
Steering Committee in the Corrugated Carton case. These cases have been tried, and 
the defendants have lost. Judges and juries, under clearly established principles ap- 
plicable to antitrust price fixing cases, have determined that the defendants in these 
and similar pending cases are liable to the plaintiffs for the full treble damages re- 
sulting from their price fixing conspiracy. If H.R. 1242 is applied retroactively, it 
would change the law which plaintiffs and defendants relied upon in making settle- 
ment and trial decisions. Specifically, a claims-reduction rule would apply after the 
fact thereby resulting in a substantial diminution in the amount of damages which 
plaintiffs could recover from losing defendants in these cases. 

As a plaintiff's lawyer in the Plywood case, I have a professional responsibility to 
protect my clients’ interests beyond the court room. I have a responsibility to tell 
you, as legislators, that the law under which a case has been adjudicated should not 
be retroactively changed, unless there is a compelling reason to do so. With all due 
respect, I do not believe that the special interest of a few large corporations in re- 
ducing their court adjudicated liability for violating the antitrust laws is a good 
enough reason to retroactively change the law. 

I would like to briefly summarize-for you the history of the Plywood case. This 
case was brought in the Eastern District of Louisiana in 1972 as a class action on 
behalf of plywood purchasers against thirty-four plywood manufacturers. Plaintiffs 
claimed damages by reason of a price fixing conspiracy, a violation of Section 1 of 
the Sherman Act. The defendants were charged with illegally conspiring to add the 
cost of West Coast freight to plywood manufactured in the South. Similar actions 
were filed in various district courts and were consolidated for pre-trial proceedings 
in the Eastern District of Louisiana by the Judicial Panel on Multidistrict Litigation 
in 1974. In March of 1976, Judge Cassibry certified the plaintiffs’ classes. Thereafter 
the actions were reassigned to Judge Pointer who confirmed the prior class certifica- 
tion but redefined the class to include only direct purchasers. 

Thirty-one of the defendants settled prior to the trial for approximately $8 mil- 
lion. These settlements were specifically approved by the trial judge and the Court 
of Appeals. However, Georgia-Pacific, Weyerhaeuser, and Willamette refused to 
settle and trial commenced against them on October 16, 1978. It concluded with spe- 
cial verdicts in favor of the plaintiffs on the issues of liability, impact, and measure 
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of damages on November 14, 1978. The jury determined that the defendants, togeth- 
er with all other manufacturers of Southern plywood, had engaged in a conspiracy 
In restraint of trade from February 23, 1968 to December 31, 1978, and that the con- 
Spiracy caused financial damages to purchasers of Southern plywood equal to the 
amount by which “West Coast freight” exceeded the actual freight charge. Similar- 
ly, the jury determined that the conspiratorial use of “standard weights” by manu- 
facturers of Western fir plywood during the damage period caused financial damage 
to purchasers in the amount by which freight calculated on the bases of “standard 
weights” exceeded the actual freight charges. 

Defendants subsequently moved for judgment notwithstanding the verdict and for 
a new trial. The court denied both motions and entered judgments in favor of plain- 
tiffs on the special verdict. 

Thereafter, four members of the plaintiff class each filed Motions for Summary 
Judgment as to damages computed in accordance with the jury’s verdict. The court, 
in a Memorandum and Opinion dated February 14, 1980, granted the motions and 
subsequently entered judgments. 

Defendants subsequently filed Notices of Appeal. On September 8, 1981, the Fifth 
Circuit unanimously affirmed the jury verdict in all respects. Petitions for Rehear- 
ing and Rehearing en banc were subsequently denied. On May 17, 1982, the United 
States Supreme Court granted the Petitioners’ Request for a Writ of Certiorari. 

I have recited the chronology of the case to dispell any suggestion that losing de- 
fendants, who now advocate retroactive application of H.R. 1242, received anything 
less than full consideration and review in the judicial proceedings which established 
their liability for unlawful conduct spanning a period of more than five years. As 
with the other thirty-one defendants in this case, Georgia-Pacific, Weyerhaeuser, 
and Willamette were given reasonable settlement offers at every opportunity. But 
these three chose to go to trial instead. While awaiting final review by the Supreme 
Court, they have wasted no time in taking their case to the Congress to obtain legis- 
lative relief. It would be unfair to change the law which the parties in Plywood and 
other major price fixing cases relied upon in committing themselves to a course of 
action to resolve the price fixing claims. The losing defendants have had their “day 
in court” and are not entitled to have the law changed simply because they lost. 

I do not intend to present all of the reasons why the retroactive application of 
H.R. 1242 would be bad legislation. The list of constitutional and policy objections 
are many, and you will hear some of them today from other witnesses. I would, how- 
ever, like to focus on two policy considerations that I am especially familiar with as 
a member of the Antitrust Bar and as the result of my involvement in the Plywood 
case in particular. 

My first concern is a practical one: retroactive claim-reduction legislation will 
lead to years of protracted litigation before the pending cases to which H.R. 1242 
would apply are finally concluded. 

Any party to a pending case who would be adversely affected by retroactive appli- 
cation of H.R. 1242 would challenge the constitutionality of the legislation. While 
authorities may disagree on whether retroactivity would ultimately be upheld in the 
courts, there is no question that serious constitutional issues exist. The ensuing con- 
stitutional challenges would only be resolved if and when the Supreme Court re- 
viewed the issue. This could take a considerable period of time—a period during 
which uncertainty and confusion would reign. 

In addition, retroactive application of a claim-reduction provision would inevitably 
lead to protracted litigation to reopen existing settlements in pending cases. 

Rule 23(e) of the Federal Rules of Civil Procedure requires court approval of set- 
tlements in class action cases. In this regard, the court acts as a fiduciary for the 
class members. The standard which has evolved for judicial approval is whether the 
settlement is “fair, reasonable, and adequate,” and the court must make such a 
finding in approving each settlement. The existing settlements in both the Corrugat- 
ed and Plywood cases were approved on the basis that non-settling defendants were 
bound by the existing law of contribution. 

Settlements would be open to challenge by plaintiffs who initially entered into 
settlements on the assumption of no claim reduction. Settling plaintiffs would 
argue, for example, that they had entered into settlements on the assumption that 
the remainder of damages could be recovered against the remaining defendants. Be- 
cause retroactive claim reduction would deprive them of a significant portion of this 
recovery, they would assert with validity that the settlements are no longer fair, 
reasonable, and adequate. They would not have settled for the amounts they accept- 
ed had they known that the market shares of the defendants with whom they set- 
tled would be used to reduce their jury verdicts. Apart from the standard of Rule 
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23(e), the denial to plaintiffs of the damages to which they are entitled would be 
susceptible to a constitutional challenge. : , 

Plaintiffs in the Plywood case would argue that the settlements into which they 
entered, providing for $8 million in damages, have the unanticipated consequence of 
reducing their potential recovery by a substantially greater amount (Georgia-Pacif- 
ic, Weyerhaeuser, and Willamette face a potential liability of over $700 million if 
final appeal results in affirmance of the Plywood jury decision). This destroys the 
fairness and adequacy of the settlements, plaintiffs would assert, and removes the 
basis for their approval. 

Whether plaintiffs would succeed in these challenges to the settlements cannot be 
determined now with certainty, but there is no question that they would make the 
effort. At minimum, the resolution of these questions will involve additional years 
of costly and complex litigation for parties that had settled in good faith, while set- 
tlements are unresolved, plaintiffs are uncompensated and guilty defendants avoid 
liability. 

The dees major concern I have about the passage of retroactive legislation is 
that it would undermine the deterrent effect of the antitrust laws and raise public 
doubts about Congress’ seriousness in enforcing the laws when a substantial verdict 
is returned against a major corporation. 

There is no question but that retroactivity in this case is a legislative “bail out.” 
The inclusion of a retroactivity provision in the Senate legislation is the product of 
intense lobbying efforts by the five losing defendants in the Plywood, Corrugated 
Carton and Burlington Industries cases—the three largest pending price fixing cases 
today. Their financial resources and strong political influence were, no doubt, par- 
tially responsible for prevailing with the Senate Judiciary Committee. I respectfully 
submit that it is a wholly inappropriate response for Congress to partially exonerate 
these companies from liability for unlawful price-fixing conduct that violates the 
antitrust laws, damages plaintiffs, and offends public policy. 

I believe that legislative relief in this case is especially unwarranted in view of 
the fact that the list of proponents of retroactivity includes companies who have re- 
peatedly violated the antitrust laws. For the record, I would like to file as part of 
my testimony a complete schedule of antitrust charges and the dispositions thereof 
brought by the U.S. Department of Justice and the Federal Trade Commission 
against Georgia-Pacific Corporation, Mead Corporation, and the Weyerhaeuser Com- 
pany. You will note from this record that Georgia-Pacific was indicated by a Federal 
Grand Jury in May, 1957 for price fixing, collusive bidding, and uniform discounts 
in the plywood industry. The company pleaded nolo contendere to this criminal 
charge on September 30, 1958 and paid a $5,000 fine. It should be interesting to the 
members of your panel that the very civil jury verdict returned in New Orleans in 
1978, which Georgia-Pacific now seeks to legislatively abrogate through retroacti- 
vity, involved price fixing in the plywood industry. Thus, only ten years after Geor- 
gia-Pacific Corporation pleaded nolo contendere and paid a $5,000 fine for price 
fixing, they were again illegally fixing prices on a nationwide scale in 1968. 

The adoption of retroactive legislation would open the door to more widespread 
violations of the antitrust laws because, in the future, these and other leading price 
fixers would know that the consequences of their crimes will be materially reduced 
by legislative action. Already such price fixers seem to take a rather cavalier ap- 
proach to complying with the antitrust laws. A Milliken executive involved in his 
company’s price fixing conduct has stated: 

“Tt is a fact of life here that no one imputes any dishonesty to a corporation for 
breaking the antitrust laws. And the business community does not attach obloquy to 
reas who seeks to improve his own business situation by establishing a monopo- 
y. 

As a former member of the United States Senate, I am sensitive to the skepticism 
with which the public views our institutions of government. I firmly believe that the 
adoption of a special-interest retroactivity provision will have a highly corrosive 
effect on the public’s confidence in the fairness and the integrity of our legislative 
process. If a retroactive bill were to be enacted, the word would be out to members 
of the Business Roundtable, the NAM, to the clients of every major law firm, that in 
our judicial system, the Supreme Court of the United States is no longer the court 
of last resort, and that the Congress will entertain special relief legislation for 
major business defendants who feel they need another day in court. That is a no-win 
situation for you, your constituents, and our constitutional democracy based on a 
rule of law—not men. 
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GEORGIA-PACIFIC CORPORATION United States Plywood 
Corporation, et al 


Heb. Mick. Cr. 36110 
5/27/57 BB #1341 


UNITED STATES PLYWOOD COFP., Plywood 


ED hie, US. Ve Cre G10 MARKET 
‘ Refraining from Competing 
Boe tae PRICE FIXING 
Collusive Bidding 

60-161-7 _ Uniform Discounts 

BB 71341 

Sherman Trial 

Sec. 1 Detroit 


5/27/57 Indictment Filed 


9/30/58 ¢ N.C. & Fines Ne fie Raf OOF 
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COURT CASE. 


Title of Case 


Court: District Court —E.D. Mich, 


United States v. United States Plywood Corporation, et al. 


Civ. 
Cr. 36110 


Nature of Case The indictment charges that, since about 1949 and until about 
Jenuary 1955, the defendants and co-conspirators engaged in a combination and 
conspiracy pursuant to which they fixed and maintained wholesale out-of-warehoue 
prices of Dougles fir plywood, adopted uniform quantity discounts, and made 


Price changes on or about the seme date. 


It is alleged that defendants and other 


Giscussed those prices at meetings of the so-called Plywood Credit Group. 


t 4 
een OVER-ALL INVESTIGATION: 
Sherman Act. 
Sec. 1 ; 


Indictment Coumts:— 
- Dept. File No.: 
60-161-7 


VIGQLATICNS: 


MARKET 

Refreining from Competir 
PRICE FIXING 

Collusive Bidding 
Uniform Discounts 


AT Division No.:2B#1341 
Title of Investigation: 


Assigned to: 

Section: Trial 

Unit: 

Office: Detroit 
Staff:Edward M. Feeney, 
John W. Neville and 
Donald Ferguson 


Judgements & Enforcement Sec. 
Staff: 


See Counsel Page) 


ts: t t Pa __CoConspir: 
Defendants: (See list on Defendan ze) =r aor one te 
aT Corp, Yolun. _ Partners 
Total Patent Holding Co. ___ debeBs 
Assn. ___ Other Uninc. Bus. eS 
——Trade Service Org. ss __s OF Fics 
“10 Corporate { Individuals 


10 Total Corporate 7 Total Individual 
Ae ee ee eV 


RELATED CaSE: 


U.S. v. UNITED STATES PLYWOOD CORPORATION, ET AL. Cr. 36110 
FINES 

DEFENDANT DISPOSITION ___ FINES SUSPENDED 
2ORATE (10) 
\etna Plywood & N.C. - 9/30/58 $5000.00~ 

Veneer Company 
seorgia-Pacific N.C. - 9/30/58 $5000.00 — 

Corpotation 
Jenry Dehlquist N.C. - 9/30/58 $2000 .0O— 

Sales Co. 
fen Lester Plywood Co. N.C. - 9/30/58 $2000.00 — 
fochton Plywood & N.C. - 9/30/58 $5000.00 

Veneer Co., Inc. 
“idwest Plywood Company N.C. - 9/30/58 $5000.00~~ 
>atterson-Buck Herdwood N.C. - 9/30/58 ‘ $2000 .00— 

Company : 

Ba 

>lywood, Inc. N.C. = 9/30/58 $5000.00 
oddis Plywood of N.c. - 9/30/58 $5000.00= . 

Michigan, Inc. 
Jnited States Plywood Corp.N.C. - 9/30/58 $5000.00 
IVIDUAL (7) 3 
3ugg, John N.C. = 9/30/58 $1,500.00 
Dehlquist, Henry M. N.C. - 9/30/58 $1,000.00 — 
3iffin, Robert T. Dismissed 
3ilbert, William B. N.c. = 9/30/58 $2,000,007 
Lester, Ken N.C. - 9/30/58 $1,000.00 ~ 
Linneburg, Robert J. N.C. - 9/30/58 $2,000.00 ae 


4agarian, Edward M. 
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N.C. - 9/30/58 $2,000.00 — 


Total - $50,500 
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FOR IMMEDIATE RELEASE 
MONDAY, MAY 27, 1957 

Attorney General Herbert Brownell, Jr. announced that a Federal Grand 
Jury at Detroit, Michigan, today returned an indictment charging Sherman 
Antitrust Act violations against 10 corporations and seven individuals 
connected with the plywood wholesale business in the greater Detroit area. 

Those named as defendants are: 

United States Plywood Corporation, New York, New York 

Georgia-Pacific Corporation, Portland, Oregon 

Roddis Plywood of thicktneny, Inc., Dearborn, Michigan 

Kochton Plywood & Veneer Co., oe Chicago, Illinois 

Plywood Inc., Boston, Massachusetts 

Aetna Plywood & Veneer Company, Chicago, Illinois 

Midwest Plywood Company, Detroit, Michigan 

Ken Lester Plywoods Co., Detroit, Michigan 

Henry Dahlquist Seles Co., Birmingham, Michigan 

Patterson-Buck Hardwood Co., Dearborn, Michigen 


Robert J. Linneburg, Detroit Branch Manager, 
United States Plywood Corporation 


Bdward M. Magarian, formerly Detroit Branch Manager 
Roddis Plywood of Michigan, Inc. 


William B. Gilbert, Vice President 
Midwest Plywood Company 


Robert T. Giffin, Detroit Branch Manager 
Georgie-Pacific Corporation 


John Bugg, Detroit Branch Manager 
Kochton Plywood & Veneer Co., Inc. 
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Henry M. Dahlquist, Vice President and Treasurer 
Henry Dehlquist Sales Co. 


Ken Lester, President 
Ken Lester Plywoods Co. 


The indictment charges that, since about 1949 and until about 
January 1955, the defendants and co-conspirators engaged in a conm- 
bination and conspiracy pursuant to which they fixed and maintained 
wholesale out-of-warehouse prices of Douglas fir Sesraaeh adopted 
uniform quantity discounts, and made price changes on or about the 
same date. It is alleged that defendants and others discussed those 
prices at meetings of the so-called Plywood Credit Group. 

Assistant Attorney General Victor R.- Hansen, head of the Antitrust 
Division, said: 

"Price fixing and other methods of tampering with prices are 
per se violations of the Sherman Act. It has long been the snnovnced 
policy of this Department to prosecute such activities by criminal 


proceedings". 


Chairman Ropino. Thank you very much. 

Professor Wright, the term “retroactivity” —I have been trying to 
wrestle with it—I am concerned about what it actually means. 
What does it mean precisely? 

For instance, if a bill were passed today and signed into law by 
the President tomorrow, would the application of the new rules to 
a case which was filed last week, in which no answer had been 
filed, no discovery taken, no settlements reached, be considered ret- 
roactive? Would there be in such a situation a constitutional! issue? 

Mr. WriGcut. Your second question is the easier. 

I do not think there would be a constitutional issue if nothing 
has happened. I would define retroactivity as meaning applying a 
rule to change the consequences of something that has already oc- 
curred in the past, a price-fixing conspiracy or a settlement ap- 
proved by the court. 

If the consequence of that past action is now changed, that seems 
to me a retroactive law of the kind that does raise a constitutional 
question. 

You would then want to know to what extent did the people rely 
on the existing law at the time the action took place, to what 
extent is there a strong public interest in being able to apply some 
new principle retroactively. 

Chairman Ropino. If the Congress were to remain silent, and we 
passed legislation that would leave it up to the courts, would there 
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then be a question as to whether or not our silence would raise 
constitutional questions? 

_Mr. Wricur. I first would agree with Mr. Foster. Merely to be 
silent, and no more, on this legislation at this time would not be 
very satisfactory; that the silence would be deafening; that if legis- 
lation is introduced that says it is to apply only to future applica- 
tions and when it is adopted, it says nothing at all about it, the 
inference would be that Congress wanted the courts to apply it to 
those actions that were already pending. 

That could be taken care of by suitable language, committee re- 
ports, and elsewhere in the legislative history. 

Two things with regard to silence. First, I think that mere si- 
lence would be what my friend, Ben Civiletti, referred to as a crazy 
quilt; that courts throughout the land would view very differently 
the extent to which or whether they can apply the new rule to ex- 
isting cases; that they could reopen existing settlements. 

Second, I have a strong faith, Mr. Chairman, that the Constitu- 
tion means it when it says that Congress shall make all laws. 

The members of this subcommittee throughout this summer have 
been exposed to the strong policy arguments that can be made one 
way or the other on whether it would be desirable to apply this leg- 
islation to pending cases if it is constitutional to do so. 

When there are policy issues of that sort, it is far better for Con- 
gress to answer them, rather than to leave them at large for the 
court to give whatever answers they want. 

Chairman Ropino. What about if we were to be as explicit as we 
possibly can legislatively, and say it is going to be left to the 
courts? 

Mr. Wricut. That does overcome the problem of the silence 
being deafening, but not the crazy quilt problem; the fact that it 
leaves to the court problems that are better resolved in this body 
and the other half of Congress. 

Mr. Foster. Mr. Chairman, may I say a word in response to your 
last question? 

It seems to me, for the reasons I have indicated previously, even 
if the Congress were to pass a bill which said retroactivity is a 
matter for the court, that is not a neutral bill. That is a bill which 
is not retroactive to the defendants because the bill also says that 
the defendants’ expectation on settlement will be given deference. 

No defendant who has settled in the past will be brought back 
into court, so the entire burden then is focused upon the plaintiffs, 
and that is true under the way this legislation is worded, even if 
the statement is made that the court should decide retroactivity. 

Mr. Typincs. That is my feeling as well. If you are silent on that, 
the matter is going to go to litigation, and it will mean for thou- 
sands and thousands of small businessmen who are the lumber 
dealers across the country, the building material people, 3 or 4 
more years trying to determine in litigation precisely what the 
Congress meant. Pst: 

Chairman Roprno. Even if we were explicit in our legislative his- 
tory that the court would be the final determiner? 

Mr. Typincs. But if you are specific, then we have to go back to 
Louisiana, to Judge Pointer, and try the issue before him. 
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Assume after 1 or 2 years, he rules in our favor and states that 
the facts in our own case don’t warrant this special treatment. 
Then Georgia-Pacific and Weyerhaeuser are going to appeal that 
decision by taking it up to the fifth circuit. Assuming we win there 
after another year goes by, they will try and take it on up to the 
Supreme Court. We may get a verdict 4 years later. In the mean- 
time, the defendants who lost their cases in 1978 earn all the inter- 
est on their money, and the injured parties, my client, who won 
their cases, do not get the awards they won in court. 

It is a catch-22 situation for us, unless you specifically state that 
the legislation is prospective, that it is from date of enactment for- 
ward. 

Chairman Roptino. Senator, one of the arguments you make cen- 
ters on the perception on the part of the public of the Congress. 
Based on all the factors we have considered, if the Congress finally 
decided that it was in the public interest to make these changes in 
the law, then do you believe that the Congress should be deterred 
from legislating because you say that there would be this percep- 
tion? 

Mr. Typrncs. Legislating retroactively? 

Chairman Rop1no. Right. 

Mr. Typincs. Yes. You have a situation where special interest 
groups come up to Congress and seek to have you apply legislation 
retroactively so you will reduce judgments against them which 
were won in court by plaintiffs in an antitrust matter. There are 
great national newspapers today labeling this retroactive proposal 
as a Price Fixers’ Relief Act or bailout. 

The public is going to know what has been going on, Mr. Chair- 
man. 

If you go into the constitutional history of retroactivity, the Con- 
stitution proscribes it in criminal laws. In the history of civil mat- 
ters, you will find it has been tolerated only in matters involving 
great national concerns like the Schooner Peggy before the War of 
1812. There the issue before the Congress and court was whether or 
not a peace treaty could be signed to prevent the United States 
from going to war with France. The Supreme Court approached the 
treaty which included setting aside the condemnation of a captured 
French war ship by a U.S. Naval Captain. Avoidance of war with 
France justified the retroactivity. 

To go in here on a blatantly commercial special interest situation 
and set aside judgments retroactively will give the public a percep- 
tion that is bound to be colored. 

Chairman Ropino. I appreciate what you say, Senator, except 
that I laid before you that Congress would have considered this 
matter, and determined that it would be in the public interest. Are 
you suggesting that we should be deterred from legislating if we 
find that, notwithstanding all that you have said, that it is in the 
public interest? 

Mr. Typ1nas. Congress can do what it wants, Mr. Chairman. You 
asked me how the public would perceive it. I said the public will 
perceive it as it is. When Attorney General Bell had a 2-year com- 
mission studying the reform of the antitrust laws, not one para- 
graph of that report suggested that the law of contribution should 
be changed or made retroactive. Now you have a bill which origi- 
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nally proposed to change the law of contribution prospectively in 
the US. Senate. All of a sudden out of the blue, after a year or two 
of hearings, an effort is made by special interests to make it apply 
retroactively to take care of their cases. 

All you have to do is read the editorials across the Nation, Mr. 
Chairman. It is obvious what has happened. 

Chairman Roprno. I have been reading a lot of editorials, and 
some of my colleagues do not agree. 

Mr. McClory. 

Mr. McCrory. Thank you, Mr. Chairman. 

This whole subject, of course, arises because of an application of 
the antitrust laws which apparently was not anticipated. 

I think you overstate your case, Senator, when you suggest to 
this committee that if we were to resolve this controversy by being 
silent on the subject of the time of applicability of whatever statute 
we would recommend, or even make it retroactive, that somehow 
or other we are going to flout the antitrust laws. 

We have a very good record of working to sustain the antitrust 
laws, and I am sure that we want to be practical in what we do, 
pat we want to try to resolve this controversy certainly for the 

uture. 

[am uncertain myself as to the time of application; that is, what 
we mean as far as prospective application. It could mean prospec- 
tive application with regard to the violations, or it could mean the 
prospective application to a case that commenced after the legisla- 
tion is enacted but relating to violations that relate to an earlier 

eriod. 

3 Somehow or other, as I recall the testimony of the administra- 
tion, Mr. Baxter, it was to the effect that the administration is will- 
ing to leave this subject in limbo, with the idea that the court 
would be able to fairly determine the time of application or the 
question as to applicability. 

I may be mistaken on that, but there is some consideration to 
leaving the subject open, with the idea that the courts can fairly 
resolve that question. 

With regard to the question of constitutionality, what are the 
specific provisions of the Constitution that would be violated if we 
made this bill retroactive? 

Mr. Wricut. I think there is a possible separation of powers ar- 
gument, but I think the due process argument is there, recognized 
5 or 6 years ago by the Supreme Court in the Usery case. 

Mr. McC ory. Is it not true that if we enacted the bill and made 
it retroactive, persons who had settled cases and were benefited by 
the retroactive provisions would be treated fairly, and as far as the 
prospective application of the law, they would not have any prob- 
lem, but those in the middle that are in a transition would be the 
ones who would be deprived of rights as a result of the enactment? 

Is that not correct? 

Mr. Wricut. That is exactly correct. Since 1914, the antitrust 
policy has been that an injured person received threefold the dam- 
ages sustained by him. ' 

If a new law of this sort could be adopted and applied to those 
cases on which there have been settlements and reliance on the 
former state of the law, it would be those plaintiffs who would be 
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the only antitrust plaintiffs in our history who would receive less 
than they otherwise would have. 

The future plaintiffs would get what they have coming to them 
under the new provisions of the law, and plaintiffs would have 
gotten it under the old state of the law, and it would be these 
plaintiffs who would be sorely deprived. 

Mr. McCrory. It strikes me we have substantial interests that 
are involved on both sides of this highly controversial subject, and 
so I just want to make myself clear that I want to deal fairly with 
all of the various parties that are involved, but it would be an ex- 
tremely difficult task to accomplish fairness by the retroactive en- 
actment of this legislation. 

Mr. Foster. Congressman McClory, with respect to the adminis- 
tration position which you had raised—— 

Mr. McCtory. Did I misstate that? 

Mr. Foster. It is my understanding that the administration posi- 
tion is that while the administration has not taken a position con- 
cerning whether it should be prospective or retroactive, the bill 
that Mr. Baxter laid down did contain a place with a notation that 
there should be a provision in the bill that provided for the applica- 
tion. My understanding is that the notion was that it would be pro- 
vided for in the administration proposal. 

Chairman Ropino. Mr. Brooks. 

Mr. Brooks. In the interest of time, I will defer any questions I 
might have. I understand their positions too well. 

Chairman Ropino. Mr. Butler. 

Mr. ButieR. Thank you, Mr. Chairman. 

I, too, appreciate the presentation of the panel. 

Earlier today the gentleman from Texas suggested that he was 
anxious to resolve this issue. I hasten to say I have found it an ex- 
tremely exciting and interesting 2 years, and while we dealt with 
this issue, I never met so many important and fascinating and 
wealthy people, and I hate for all of this to come to an end. 

Mr. Brooks. It has done a lot for the economy. 

Mr. Butuer. I had always thought, though, that lingering in the 
background a way to resolve this issue was just to be silent in the 
legislation, and it was a copout which I thought would perhaps be 
available to us at one point. 

Now, Mr. Foster in particular has so frightened me with those 
prospects, I guess my first question is: In view of what the implica- 
tions of a silence are, if the bill were completely silent on the ques- 
tion of retroactivity, would there then be a constitutional problem? 

I would address that to the panel. 

Mr. Wricut. I think the constitutional problem then is only in 
the background, because then the court would formulate the issue 
in terms of what did the Congress intend, so if it were to decide 
Congress did not intend retroactivity, it would say Congress legis- 
lated retroactivity, or it would simply say Congress did not mean to 
apply this retroactively here, so we are carrying out the will of 
Congress as we discern it. 

_Mr. Butter. You are saying there would not really be a constitu- 
tional problem because that would be an indicia of what the con- 
gressional intent was? 
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_Mr. Wricur. I am also saying that lurking behind is a constitu- 
tional problem, because if a court were to conclude, “We think Con- 
gress did mean retroactivity here, even though they were silent on 
the subject,” the court would then have to ask, “Is it constitutional 
to apply this retroactivity?” 

Mr. Butter. Thank you. I have difficulty accepting the premise 
that the changing of a bill as introduced by eliminating a retroacti- 
vity provision, or a prospective provision, would be an expression of 
a contrary intention. 

It seems to me that silence would imply that the principles estab- 
lished through case law on all sorts of legislation would then apply 
to this, and I have to admit I have very limited experience in ap- 
plying that principle, so I would appreciate your telling me a little 
bit about what the effect of this legislation would be if it were 
silent, if it started that way, and had been introduced that way 
and, therefore, we did not have the problem of having changed 
along the way, and if we carry the vehicle away, right on through, 
and be silent, what would that mean as far as retroactivity is con- 
cerned? 

Mr. Wricurt. I would think it would mean the court would not 
apply it retroactively under these circumstances because of the fact 
that courts and litigants have relied on the prior state of the law. 

My friends on the first panel and I disagree with what the court 
would do. 

We would have a vast amount of litigation all over the country 
on how this is to be applied. Judge Renfrew did not seem terribly 
disturbed at the prospect of additional litigation. 

Mr. Butier. That is the difference between an academic and a 
practitioner. 

Mr. Wricur. I think that is right, and I hope you exclude me 
from the class of wealthy people who have come here in connection 
with this. 

I have had the privilege of working with the chairman and other 
members of this committee over the years to try to find ways to 
reduce the burdens on the Federal courts, and I hate to see this 
subcommittee deliberately send something out that predictably is 
going to cause multitudinous, complex litigation. 

Mr. Foster. In response to your last question addressed to the 
panel, the courts have placed great significance on the deletion of 
prospective or other limiting language from the legislation prior to 
enactment in deciding how it is to be applied. 

A case that is sort of the flip side is Yakim v. Califano, 587 F.2d 
149. There, there had been deletion of a retroactivity clause, and 
the court said that there was strong evidence that the statute 
should not be construed to apply retroactively. Other cases in 
which deletion of language has been deemed important are TVA v. 
Hill in the Supreme Court, 487 U.S. 153, 1978, and Bradley v. 
School Board of Richmond, 416 U.S. 216, note 23. 

Mr. Typincs. I must say I agree thoroughly with the comments 
or response of Professor Wright. The result would be litigation and 
delay, and I might point out from the point of view of the plaintiff 
or counsel representing plaintiffs who have been in litigation now 
since 1972, the prospect of 3 or 4 more years of litigation is not a 


happy one. 
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On the other hand, if I were counsel on the other side, I would 
greet that with some exuberance, and that is a point of view which 
is indisputable, really. ; 

Mr. Burier. My time seems to have expired. _ 

Mr. Chairman, I yield back the balance of my time. 

Chairman Roprino. Well, that concludes today’s hearing, and I 
want to thank you, gentlemen. 

Mr. Typincs. One point. I neglected to ask if you would include 
my prepared remarks, and I also neglected to ask the opportunity 
for Mr. Susman, who was the trial counsel in the Corrugated case, 
to answer some of the charges which were made both by the panel 
and some of the statements by the senior Democrat, Mr. Brooks, 
specifically with respect to the 14 defendants who settled in that 
case and were not brought into the actual trial. 

I happen to know that the reason for that was a tactical reason 
with respect to the successful trial of the law. I think he should be 
entitled to develop the record and to answer the points which have 
been made with respect to the Corrugated case, since he was the 
trial counsel. 

Chairman Ropino. The committee, without objection, will receive 
that testimony. 

[Mr. Susman’s answer follows:] 


SusMAN, Goprrey & McGowan, 
ATTORNEYS AT LAw, 
Houston, Tex., September 20, 1982. 


Hon. Peter W. Ropino, Jr., 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 


Dear Mr. CHAIRMAN: I was disappointed not to be able to attend the September 9, 
1982, hearing of the Subcommittee on Monopolies and Commercial Law dealing 
with the question of the retroactive application of proposed legislation to provide for 
contribution and claim reduction in certain antitrust treble damage actions. I had 
planned to attend the hearing, but I was unavoidably detained in Houston negotiat- 
ing the last-minute details of the settlement between the plaintiff classes in the Cor- 
rugated Container litigation and the Mead Corporation. 

It is my view that the settlement with Mead removes any arguable need for con- 
sideration of retroactive application of the legislation by the Committee. Mead has 
been the principal driving force behind the extraordinarily intensive lobbying effort 
on the retroactivity issue, and Mead alone, of the handful of companies pressing for 
retroactivity, had any semblance of an equitable claim on the merits. Neither the 
three Plywood defendants nor the Milliken Corporation stand in a position to be 
held liable for damages entirely disproportionate to their market shares, and thus 
their case for retroactive claim reduction is entitled to no consideration. I do not 
mean to suggest that I acquiesce in Mead’s view of the equities of its position; how- 
ever, the Mead settlement precludes any argument that retroactivity is necessary to 
save Mead from crippling liability, and the proponents of retroactivity have pointed 
to no other situation remotely resembling that in which Mead found itself. 

The principal purpose of this letter is to respond to certain allegations and argu- 
ments made by the proponents of retroactivity at the Subcommittee’s hearing. | 
would ask respectfully that this letter be included in the record of the Subcommit- 
tee’s deliberations. 

First, former Attorney General Civiletti and former Deputy Attorney General 
Renfrew, together with Congressman Brooks, made numerous references to the 14 
settling defendants in the Corrugated Container litigation who were not found by 
the jury at the Mead trial to have taken part in the conspiracy. Messrs. Civiletti, 
Renfrew and Brooks pointed to this as an example of the abuses which they claim 
are possible under existing law. They argued that the payment of $45 million in set- 
tlements by these “innocent” companies demonstrated the extortionate power of 
plaintiffs’ attorneys under the present system. 

To the contrary, the failure of the jury to include the 14 settling defendants 
among the co-conspirators is a dramatic illustration of the unfairness of changing 
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the rules of the game after the game has been played. Mead Corporation was the 
lone defendant out of 34! in the Corrugated litigation to refuse to settle. The trial 
against Mead was a long and difficult one, which consumed three and one-half 
months of trial time. In addition to establishing Mead’s participation in the price- 
fixing conspiracy, the plaintiffs had the option to make some showing as to the 
scope of the conspiracy for purposes of assessing the totality of Mead’s exposure 
under the rule of joint and several liability. My co-counsel and I made a conscious 
decision not even to try to establish that each and every defendant had participated 
in the conspiracy. Instead, we chose the 20 defendants against whom we had the 
most evidence and who had the largest market shares, we made a strong case 
against them, and the jury found in our favor as to those 20 defendants. We con- 
cluded that it would be a waste of judicial time and our litigating resources to at- 
tempt to tie the remaining defendants into the conspiracy. Not only was there a 
practical limit to the jury’s attention span,? but in light of the fact that the remain- 
ing defendants had settled, the only point in establishing their participation would 
be to enlarge the scope of Mead’s liability. We realized that by proving the more 
limited conspiracy, we would nonetheless subject Mead to potential liability in the 
range of three-quarters of a billion dollars. Anything more than that would, in our 
judgment, probably have been uncollectable. Enough was enough, we reasoned. 

Thus, the jury’s failure to include 14 defendants in the conspiracy was a result, 
not of the innocence of those companies, but of conscious tactical decisions made by 
the plaintiffs’ lawyers in reliance upon existing law. Had we dreamed that claim 
reduction could be applied retroactively to the Corrugated Container litigation, our 
settlement and litigation strategies with respect to those 14 companies, particularly 
those from whom we accepted “hardship” settlements, would have been very differ- 
ent. It is impossible to say in hindsight precisely how we would have proceeded, but 
you may rest assured that we would have negotiated and litigated differently had 
_we known that a settlement would remove the entire market share of a settling de- 
fendant from the ultimate potential recovery. 

Second, Messrs. Civiletti and Renfrew argued that there is no unfairness to the 
plaintiffs arising from retroactive application of claim reduction because plaintiffs 
do not give serious consideration in negotiating a settlement with one defendant to 
the impact of that settlement on their potential recovery against other defendants. 
With all due respect, this argument simply bears no relationship whatever to reali- 
ty. It is true that under the present system, plaintiffs in pricefixing cases take many 
factors into account in arriving at settlements with the individual defendants. These 
factors obviously include the strength of the plaintiffs’ case against the particular 
defendant, the market share of the defendant, the defendant’s relative culpability, 
and the ability of the defendant to pay. Under the present system of joint and sever- 
al liability, with only the dollar amount of each settlement deducted from the total 
potential recovery against the non-settling defendants, it has not been necessary to 
give separate consideration to the amount by which the settlement would reduce 
that potential recovery. However, even under the present system the impact of the 
settlement upon the remainder of the case is at all times a vital consideration. The 
presence or absence of a particular defendant at the trial obviously affects the 
manner in which the case is to be presented, and the terms of the settlement may 
in some instances involve cooperation by the settling defendant in the provision of 
information which will be useful at the trial against other defendants. More impor- 
tant, however, application of the principle of claim reduction as it appears in the 
proposed legislation would drastically alter the plaintiffs’ calculus with respect to 
individual settlements. Plaintiffs would be required under this legislation to articu- 
late their settlement strategies with due regard to the extent to which a particular 
settlement reduced the potential recovery against the remaining defendants. | 
argued in my testimony before the Committee that this aspect of the legislation 
would make it difficult, if not impossible, for plaintiffs to settle with defendants who 
possessed significant market shares but against whom the plaintiffs’ case was rela- 
tively weak or whose ability to pay was significantly limited. It would be necessary 
under the proposed legislation to keep such defendants in the case through the trial 
in order to assure recovery of the full amount of the plaintiffs’ injury from the 
entire group of defendants. The point here, however, is that retroactive application 
of claim reduction would be extremely unfair, since claim reduction makes the 


1 There were nominally 37 defendants, but one was a trade association, which paid nothing to 
settle, and three were incorporated divisions of the same company, which were treated as a 


ingle entity for all purposes. 
% The foreperson of the jury was nine months pregnant when the verdict was returned. 
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impact of a settlement on the totality of the potential recovery a principal, if not 
the principal, factor in evaluating that settlement. ‘ L 

Third, Messrs. Civiletti and Renfrew argued that there is no unfairness to the 
plaintiffs in retroactive application of claim reduction because plaintiffs in presently 
pending cases have entered into settlements with particular defendants knowing 
full well that the state of the law in this area was “uncertain.” Once again, I must 
respectfully but emphatically disagree. As the Supreme Court’s unanimous decision 
in the Texas Industries case makes clear, contribution and claim reduction have 
never been part of the legal scheme of our antitrust laws. The 1978 decision of the 
8th Circuit in Professional Beauty Supply, Inc. v. National Beauty Supply, Inc., 594 
F.2d 1179 (8th Cir. 1979) was a singular abberation which arose in a context far re- 
moved from horizontal price fixing. There is simply no room to argue that the case 
law on contribution in horizontal price fixing cases (the only cases to which the 
present legislation is addressed) has been, in any respect, unclear. 

Nor can the pendency of the legislation be considered a factor which in any way 
mitigates the unfairness of retroactive application of claim reduction. In the first 
place, many of the settlements in the Corrugated case itself, let alone other cases 
where plaintiffs’ recovery would be jeopardized by retroactivity, were entered into 
before the passage of this legislation began to appear a serious possibility. Moreover, 
the legislation has not yet passed either House of the Congress, and it is by no 
means certain that it will do so. Until some legislation has passed, the current state 
of the law, as expressed in Texas Industries and enforced by the courts for nearly 
100 years, will remain unchanged. It is obviously unfair to ask plaintiffs (or defend- 
ants for that matter) to make major litigating decisions with significant financial 
consequences on the assumption that a 100-year old rule of law may be radically 
altered at some point in the indefinite future, especially where that alteration (a) 
may never come about and (b) would dictate an entirely different decision making 
process. 

Finally, I wish to address myself to the proposal discussed at the September 9 
hearing that the legislation be enacted without any provision governing its effective 
date. We strongly oppose any such suggestion. Legislative silence on this issue 
would be, in my judgment, potentially worse than a clear and limited retroactivity 
provision. In the first place, removal of the purely prospective feature of the legisla- 
tion as introduced would almost certainly give rise to a strong inference that the 
Congress had intended retroactive application. As Professor Wright pointed out at 
the September 9 hearing, a finding that Congress intended retroactivity would force 
the courts to face the difficult constitutional questions which he outlined. I recog- 
nize that the inference of intended retroactive application might well be negated by 
careful statements in the Committee Report and other portions of the legislative 
history. Nonetheless, committing the question of retroactive versus prospective 
effect of the legislation entirely to the courts with no guidance from the Congress 
would (1) constitute an abdication by the Congress of its responsibility to decide a 
serious policy issue and (2) give rise not merely to great uncertainty and an ex- 
tended spate of litigation over the effective date of the legislation, but almost cer- 
tainly to patchwork of conflicting decisions in different cases. 

I wish to take this opportunity to reiterate my opposition to the legislation pend- 
ing before the Subcommittee. However, should the Subcommittee wish to vote on a 
bill providing for contribution and/or claim reduction in antitrust cases, I sincerely 
urge that any such legislation should contain the purely prospective features of S. 
995 and H.R. 1242 as introduced. Any deviation from the prospective application of 
this legislation would be disastrously unfair to the plaintiffs in pending cases who 
have been injured by violations of the antitrust laws and who have taken steps to 
settle with some defendants in reliance upon existing law. As David Foster pointed 
out at the September 9 hearing, the legislation in its present form protects the ex- 
pectations of defendants who settled in reliance upon existing law and creates a new 
right of claim reduction for defendants who have not yet settled. That right is cre- 
ated exclusively at the expense of the plaintiffs and their legitimate expectation 
under the settled state of existing law. To do this would be fundamentally unfair 
and oe create a windfall for the guilty at the expense of those who have been 
injured. 

_I wish, finally, to express my appreciation to you, to the other members of the 
Committee and to the Committee’s staff for the patience, courtesy and thoughtful- 
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ness which you have displayed in consideration of the issues raised by the proposed 
legislation. 
Sincerely yours, 
STEPHEN D. SusMaAn, P.C., 
Chairman, Plaintiffs’ Steering Committee, 
Corrugated Container Antitrust Litigation. 


Mr. Foster. Mr. Chairman, might my statement be made part of 
the record as well? 

Chairman Roprno. That has been done. 

I want to thank you, gentlemen, and advise all interested per- 
sons that this committee has wrestled with this issue over a long 
period of time. While it may be that we have deliberated a long 
time, I want to assure you that all of this is being done in the in- 
terest of fairness. 

We recognize the intensity of the interest on both sides and the 
seriousness of controversy. I would hope that all of us recognize, 
too, that as we talk about reliance on present law, there is a funda- 
mental precept that even present law suggests that that law is sub- 
ject to change. 

We have to consider all of the factors before we act, and hopeful!- 
ly we are able to do so within the time allotted. 

[Whereupon, at 12:45 p.m., the subcommittee adjourned, to recon- 
-vene at the call of the Chair.] 

[The following statements were submitted for inclusion in the 
hearing record:] 


PREPARED STATEMENT SUBMITTED BY Hon. Les AUCOIN 


Mr. Chairman, I greatly appreciate the opportunity to submit testimony on this 
critically important piece of legislation. 

I do not need to repeat the history of why the question of retroactivity is before 
the Congress. I do believe, however, that I can offer a unique perspective on this 
subject. 

As you know, I represent a state that is dependent on the timber industry. Fully 
45 percent of Oregon’s economy is related to the forest products industry. Added to 
that equation is the fact that Oregon’s timber firms depend heavily for timber 
supply from lands managed by the federal government. 

Take the basic infrastructure of Oregon’s economy and stir in ‘voodoo economics” 
and the result is a depression. Unemployment in Oregon stands at close to 11 per- 
cent. Tillamook County, in my district, has an unemployment rate of over 13 per- 
cent. Some counties in Oregon have an unemployment rate of over 20 percent. 

For the last week of August, over 40 percent of all the sawmill workers in Oregon 
were either unemployed or working short or curtailed shifts. Nearly half of Or- 
egon’s mills were either closed or operating on a curtailed schedule. This has been 
the case for well over a year. 

Almost one year ago, I introduced legislation authorizing the Secretary of Agricul- 
ture to terminate existing timber sales contracts. I, along with Senator Hatfield and 
Congressman Weaver, have recently introduced a bill that would accomplish basi- 
cally the same thing as my original bill. 

Some have mistakenly characterized our efforts as a “bailout” of the timber in- 
dustry. Nothing could be further from the truth. 

The economic policies of this Administration, the lack of any kind of policy with 
respect to housing and past, inadequate levels of timber supply, have brought about 
a crisis in my state and in the Northwest which requires the immediate enactment 
of some form of timber relief. 

It is with this background and understanding that I offer my views with respect 
to the retroactivity provisions of the Antitrust Equal Enforcement Act. Because the 
major parties involved in this fight are timber companies which have extensive op- 
erations in the State of Oregon and the Northwest, I feel compelled to give you my 


views. 
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Simply put, if there is any “bailout” for timber companies floating around in Con- 
gress it is this legislation. It is categorically and fundamentally wrong and, there- 
fore, I must oppose it. 

In this case, the Congress is being asked to come to the rescue of a few defendants 
who elected to go to trial knowing the present rules, were convicted of price-fixing, 
and are now seeking a second bite at the apple. This jeopardizes the agreements of 
plaintiffs and defendants who settled in good faith, and prolongs and delays litiga- 
tion for everyone. In the case in question, 36 defendants have entered into settle- 
ments paying out $321 million—relying upon present law. A court has already ap- 
proved 22 of those settlements. ; : 

As you know, the Senate Judiciary Committee has reported out its version of the 
bill, which includes retroactivity. Not all on the Committee favored that provision. 
Let me quote from the Separate Views of Senators Max Baucus, Jeremiah Denton 
and Robert Dole attached to the Senate Report accompanying S. 995: ; rf 

“Tn pending antitrust cases, plaintiffs and defendants have based their decision 
about whether to settle or litigate on the existing law which provides for full recov- 
ery in the event of settlements. Judges and juries have similarly relied on this rule 
in approving settlements and reaching verdicts. To change the rules in the middle 
of the game, as the retroactivity amendment to S. 995 would do, would be unfair 
and unjust to all of these parties. To do so solely to enable convicted price-fixers to 
reduce the damages which they would otherwise have to pay to the innocent busi- 
nesses which have been injured by their misconduct is unconscionable.” 

Not only is it unconscionable, it is unbelievable. These companies have hired the 
highest priced lawyers and lobbyists in Washington to conduct a raid on our judicial 
system. 

"The courts and Congress have always considered the notion of retroactivity as un- 
sound. James Madison called retroactive laws “contrary to the first principle of the 
social compact and to every principle of social legislation.” 

What Mr. Madison meant was that you can’t change the rules in the middle of 
the game. ; 

A number of noted jurists have indicated their strong opposition to this legisla- 
tion. 

Hubert L. Will, Senior U.S. District Court Judge, summarized the matter at hand 
well in a letter sent to Senator Jeremiah Denton: 

Price-fixing is not a crime of necessity or passion; it is contemplative commer- 
cial crime done knowingly to enjoy supracompetitive prices and profits by avoid- 
ing the rigors of competition. It is a serious distortion of our free enterprise 
system. 

Judge Will commented specifically on retroactivity in the conclusion of his letter 
to Senator Denton: 

First, it is basically unfair for litigants to try to use Congress to upset results 
fairly reached in lawsuits tried under the existing rules when these rules were 
known to all the parties before they made their litigation or settlement deci- 
sions. But more importantly, the dispute over retroactivity works to obscure the 
basic truth that the pending contribution and claims reduction legislation is 
fundamentally seriously flawed and should not be passed. Legislation of this 
kind most certainly should not be made retroactive. 

Noted constitutional expert Charles Alan Wright, of the University of Texas, has 
addressed the critical constitutional questions involved: 

There are three plausible constitutional objections to retroactive application 
of this legislation. It can be contended that it violates the separation of powers, 
that it impairs the obligations of contract, and that it is a denial of due process 
of law. The objection based on dué process seems to me to raise a complex and 
uncertain issue. Adoption of this legislation with a retroactivity amendment 
would be a certain invitation to litigation raising due process claims, which liti- 
gation could hardly be authoritatively resolved short of the Supreme Court. 

There is no question as to the importance of the timber firms involved in this 
matter to the economy of the State of Oregon. But that fact cannot absolve them 
from paying damages to the parties they injured. The question involved here is of 
constitutional proportions. These companies should not be bailed out over the 
corpus of one of our most important judicial and legislative tenets. 

The outcry over the issue of retroactivity has been loud and far-reaching. Besides 
the opposition I noted earlier of Mr. Wright and Judge Will, the National Associ- 
ae a i fe eee retroactivity. 

e New York Times, The Chicago Sun-Times, The Phila i i 
San Francisco Chronicle, The Miami Herald, The Deere ay a The Ore; a 
nian of Portland, Oregon have all editorialized against retroactivity, ‘ 
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_ Retroactivity has been described by various newspapers around the country as “a 
rip-off, unfair,” “bailout,” “shabby,” “unjust,” “dirty,” “Price-fixer’s delight,” and 
likened to pigs struggling at the trough. 

I believe most in my home state and in the Northwest feel as I do and would 
agree with The Oregonian editorial of August 12th: 

If deterrence is important in criminal cases, it also is vital in efforts to en- 
force the antitrust laws. Enforcement is a costly and time-consuming business. 
If the Congress is to short-circuit the process every time large corporations lose, 
then the law will become a charade, applying only to those who cannot afford to 
lobby their cases through the Congress. 

Mr. Chairman, we agreed to uphold the Constitution when we took our oath of 
office. We are responsible for representing all the people—not narrow special inter- 
ests. Retroactivity is a dangerous precedent and should not be accepted by this Com- 
mittee or the Congress. 

Mr. Chairman, thank you again for the opportunity to present this testimony. 


PREPARED STATEMENT OF HENRY L. KING 


Mr. Chairman, my name is Henry L. King of the law firm of Davis, Polk & Ward- 
well. Both my firm and I have had extensive experience in litigating antitrust price- 
fixing and classs action cases over many years. We have represented International 
Paper Company in the Corrugated Container litigation. I appreciate very much the 
opportunity to submit this statement to your Committee today for inclusion in the 
hearing record. 

Let me state at the outset that I, along with a great number of lawyers, compa- 
nies and business groups, have supported legislation providing for contribution and 
claim reduction in antitrust cases, and specifically have urged adoption of H.R. 1242 
as introduced. 

However, I believe there are compelling reasons why the Committee should not 
amend H.R. 1242 to make it applicable, in whole or in part, to pending cases. I will 
attempt to outline these reasons briefly by discussing 1) historic and public policy 
arguments against such retroactivity, 2) the effects of retroactivity on pending cases, 
and 3) specific retroactivity proposals that have been suggested. 


I. HISTORIC AND PUBLIC POLICY ARGUMENTS AGAINST RETROACTIVITY 


Throughout our history as a nation we have had a strong aversion to ex post facto 
laws, that is, to laws which apply retroactively. In Federalist Paper No. 44, James 
Madison described retroactive laws as “contrary to the first principles of the social 
compact and to every principle of social legislation.” The reason for this aversion to 
retroactivity is simple but compelling: citizens should be able to act with reasonable 
knowledge of legal consequences and expect reasonable stability in the rights and 
liabilities that attach to their acts or those of others. They should not be exposed to 
liabilities created after the fact. 

Following Madison’s principle, it has been the usual practice of the Congress 
when enacting new antitrust legislation which creates a new remedy or cause of 
action to give such legislation prospective effect only. This is particularly true 
where application of the legislation to pending cases might upset pre-existing settle- 
ment contracts that were entered into and court rulings that were made, all based 
upon the law obtaining at the time and upon which the court and parties legiti- 
mately relied. Thus, for example, when Congress enacted Section 304 of the parens 
patriae title of the Hart-Scott-Rodino Antitrust Improvement Act of 1976, which in- 
creased the number of plaintiffs who could sue antitrust defendants, it specifically 
rejected an early draft which allowed application to suits “pending on the date of 
enactment,” and provided that the new statute would not apply “to any injury sus- 
tained prior to date of enactment.” Prospective application only was also provided 
when Congress enacted Section 4A of the Clayton Act, which authorized the United 
States to sue for single damages in its proprietary capacity. Similarly, the Antitrust 
Procedural Improvements Act of 1980, giving judicial discretion to award prejudg- 
ment interest in antitrust cases, applied prospectively only. H.R. 1242, as intro- 
duced, reflects these sound principles. _ ay 

In those few instances where retroactive antitrust legislation was enacted, it was 
done to reverse so-called “surprise” decisions by courts or the Federal Trade Com- 
mission which applied the antitrust laws in ways in which Congress never intended 
and the parties never expected. This was the case with both the Newspaper Preser- 
vation Act and the Soft Drink Interbrand Competition Act. Never, as far as I have 
been able to determine, has the Congress granted retroactive effect to new antitrust 
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legislation that would affect the rights of the parties in pending cases as profoundly 
as the retroactive amendments being proposed for H.R. 1242. 

According to the administrative office of the U.S. courts, there are some 2,800 
antitrust cases currently pending, and many of these are horizontal price-fixing 
cases. There is no conceivable way for anyone to know how H.R. 1242, if it were 
made applicable to such pending cases, might prejudice the many parties to such 
actions or how it might otherwise affect these cases. This much is clear, however: 
for every non-settling defendant who would be helped by retroactivity, there are 
many plaintiffs and many settling defendants as well who would be injured by it. 
Moreover, it is a virtual certainty that already complex litigation will become even 
more complex and the duration of these suits, many of which have already been in 
the courts for years, almost surely will be protracted. os 

Recognizing the policy and practical objections to retroactivity, the American Bar 
Association Section of Antitrust Law explicitly rejected a proposal to apply contribu- 
tion legislation to pending cases. The Antitrust Section wrote: 

“The Task force originally proposed making the statute applicable at once to all 
pending and future actions. Numerous comments on that early draft, however, dem- 
onstrated a great concern, first that such a rule would upset settlement calculations 
already in progress, and second that parties could be prejudiced who had already 
participated in the conduct of joint defense efforts on an assumption of no contribu- 
tion. Accordingly, our statutory proposal would apply only to proceedings initiated 
after its effective date.” 


I]. EFFECTS OF RETROACTIVITY ON PENDING CASES 


Several suggestions have been offered which would make H.R. 1242 applicable in 
whole or in part to pending cases in which judgments for damages have been en- 
tered, or jury verdicts returned or settlements entered into. Such changes would 
raise serious constitutional due process questions; would change established legal 
precedent after substantial court activities have taken place in reliance on existing 
law; would create considerable uncertainty as to the status of numerous, large set- 
tlements that have been entered into in pending class action cases; and would result 
in delay, burden and expense in opening up new issues for litigation. 

Let me briefly outline some of the specific ways in which active pending cases 
might be affected by retroactive application of H.R. 1242: 

Retroactive application of the claim reduction provisions of H.R. 1242 would 
result in the value of jury verdicts already rendered in favor of plaintiffs being re- 
duced drastically. Such plaintiffs would thus be given the opportunity of litigation 
the constitutionality and basic fairness of what they would claim to be a deprivation 
of rights already vested. 

Similarly, serious uncertainty as to the status of settlements would be created by 
the retroactive application of the claim reduction provision of H.R. 1242. Even if a 
provision is included that would purport to protect existing settlement, the plaintiff 
class might still contend that the claim reduction features of H.R. 1242 interfered 
with or frustrated the settlement agreements. Plaintiffs could argue that they had 
refused to agree to any claim reduction of a settlement defendant’s sales as part of 
the settlement negotiations; in some instances they would contend that, on the con- 
trary, it was specifically provided in the settlement agreements that plaintiffs full 
right to recover total damages would be preserved against non-settling defendants. 
Indeed, in the Corrugated Container litigation both the District Court and the Fifth 
Circuit Court of Appeals, in upholding the settlements, cited the plaintiffs’ preserva- 
tion of such a right. In his approval of the settlements, J udge Singleton stated: 

“Most important, these are partial settlements that specifically and explicitly pre- 
served plaintiffs’ right to litigate against all remaining defendants for the entire 
amount of plaintiffs’ damages on the basis of joint and several liability for all of the 
injury caused by the conspiracy. The court considered this to be a valuable provision 
supporting the approval of the settlements. In effect, in each successive settlement, 
all the plaintiffs gave up was the right to recover that settlement amount against 
non-settling defendants.” (emphasis in original) In finally affirming Judge Single- 
ton, the Fifth Circuit referred to this reservation by the plaintiff as one of the rea- 
sons for approving the settlement as fair and reasonable to the class. In Re Corru- 
gated Container Antitrust Litigation, 659 F. 2d. 1322, 1328 (5th Cir. 1981). Plaintiffs 
undoubtedly would argue that the Court, which has retained jurisdiction of the case 
approved the settlement agreements on the understanding that the plaintiff class’ 
right to claim full damages against non-settling defendants had been preserved and 
this right having been frustrated, ask that the settlements be set aside. 
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The one defendant in Corrugated who declined to settle and submitted its case to 
the jury did so with full knowledge of those facts and the exposure it was thus 
facing if it lost. Against this history of settlement negotiations, settlement agree- 
ments, court approvals, and the concluded jury trial, for the Congress now to re- 
quire claim reduction in such cases would affect substantially the value of jury ver- 
dicts obtained by the plaintiffs which in turn could raise questions as to the consti- 
tutionality of the legislation and the viability of the many settlements that had 
been reached. 

Efforts to upset the settlements would produce more protracted and expensive liti- 
gation. Initially there could be hearings to detemine whether the settlements should 
be set aside. If settlements were overturned, the settling defendants either would 
try to settle the case again, with the required notice to hundreds of thousands of 
class members in some cases as well as court hearings on reasonableness, or they 
would go to trial, which could take many months. All of this would not only impose 
a heavy burden on the courts and parties but would delay for an extended period 
any payment to the class, numbering more than 200,000 companies. There is noth- 
ing in the law or policy considerations involved in this legislation which warrants 
such disruption, delay and uncertainty. 

The one defendant which went to trial in the Corrugated case did so in order to 
escape liability altogether, in the hope that it would win and not have to contribute 
anything to the fund that has accumulated for the benefit of the class. While others 
paid substantial millions, that one defendant gambled on paying nothing and lost. 
Under these circumstances, the settling defendants should not be exposed to any ad- 
ditional risk, uncertainty, or litigation expense. Allowing H.R. 1242 to apply to Cor- 
rugated would be just that. Retroactivity should be rejected in the interests of final- 
ity and fundamental fairness both to the thousands of businesses in the plaintiff 
class and to the many settling defendants who brought their peace. 

’ Many other companies and individuals not currently parties to the litigation 
would be affected by retroactive application of H.R. 1242. In the Corrugated criminal 
prosecution, for example, the Department of Justice named 52 corporations as co- 
conspirators in a bill of particulars; 28 of these companies have not been named as 
defendants in the Corrugated treble damage complaints. Moreover, none of the 807 
individuals named by the government as co-conspirators have been sued. If H.R. 
1242 were allowed to apply to pending cases, the one non-settling defendant would 
be in a position to name these 23 corporate co-conspirators and 807 individual co- 
conspirators as parties required to contribute to the judgment to be entered. This 
threat is not idle speculation. Indeed, that is precisely what happened last year in a 
California case related to Corrugated. In Esprit de Corp v. Alton Box Board Compa- 
ny, the Mead Corporation, acting under a California statute permitting contribution, 
filed a cross complaint designed to bring thousands of additional parties into the 
case. If a defendant has done this once, there is every reason to believe that, given 
an opportunity, it will do so again. It does not require much imagination to envision 
the procedural havoc such a practice would produce nor the tremendous burden it 
would impose on an already overburdened court system if it were allowed to apply 
to literally hundreds of antitrust cases currently pending in the federal courts. 

Corrugated and other cases have been pending for many years and a great deal of 
litigation activity has already occurred. It simply does not make sense to allow addi- 
tional parties to be brought in at this late stage, as the litigation is winding down. 
In short, the result of such retroactive application would be to make an already 
complex litigation enormously more complicated. 


II. SPECIFIC RETROACTIVITY PROPOSALS 


Recognizing that an amendment to make H.R. 1242 fully applicable to pending 
cases would be so objectionable as to face certain defeat, the proponents of 
retroactivity have put forth so-called “compromise” proposals, intended to defuse op- 
position. Upon close study, however, it is apparent that each of these is subject to 
the same objections as full retroactivity and creates additional problems, as well. 

One such proposal would eliminate subdivision (e) of H.R. 1242 so that the legisla- 
tion would be silent as to the question of effective date. In the absence of a specific 
applicability clause, courts would have to determine in each pending case whether 
to apply the legislation. This in turn would depend upon each court’s view of Con- 
gressional intent and of the nature of the legislation, and upon a decision whether it 
would be manifestly unjust to apply it to the case at hand. In short, the applicabil- 
ity question would have to be litigated separately in every case. It would take years 
before the question were authoritatively resolved, and only then could the courts 
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begin to deal with such matters as the addition of defendants, reopening of the dis- 
covery, and the validity of settlements. ae ae 

Moreover, there are likely to be inconsistent decisions among the many district 
and circuit courts in which the retroactivity matter is litigated, and ultimate resolu- 
tion of the question is likely only by the Supreme Court after years of litigation and 
uncertainty.! And unlike other proposals, the deletion of (e) would leave the legisla- 
tion without any language even purporting to protect settlements already reached. 
This increases the likelihood that settling defendants would find themselves drawn 
back into the cases when they thought they had bought their peace. All of this addi- 
tional litigation and uncertainty will guarantee a substantial delay in the distribu- 
tion of hundreds of millions of dollars and numerous settlements in class actions, 
while the contribution and claim reduction questions are litigated through the court 
system. 

Be allowing courts to apply provisions of H.R. 1242 to pending cases, Congress 
would be abandoning its normal rule of not permitting new rights or causes of 
action to be applied in existing antitrust cases. The Supreme Court in the Texas In- 
dustries case held that it was for Congress and not the courts to act in the matter of 
contribution. Elimination of (e) would mean that Congress had failed to act on the 
critical point of determining the applicability of the new statute, and this would 
constitute a clear abdication of congressional responsibility rather than an exercise 
of it. . 

Another proposal would make only the claim reduction provision of H.R. 1242 ret- 
roactive and would attempt to preserve existing settlements. Not only is this propos- 
al subject to the same constitutional and policy objections as all retroactive legisla- 
tion, but it raises additional problems as well. Since the proposal is designed to 
reduce claims against non-settling defendants, plaintiffs would be denied the full re- 
covery already won before juries. In Corrugated, for example, this proposal would 
cost the plaintiffs millions of dollars. In some cases, judgments entered under cur- 
rent law, but which are on appeal (e.g., the Plywood case), would have to be reduced 
retroactively. Thus, the due process problems are in no way avoided and would have 
to be litigated. ; 

The distinguished constitutional scholar Charles Alan Wright of the University of 
Texas Law School has provided two written opinions in which he concludes that any 
retroactivity proposal would create severe due process problems, and would certain- 
ly produce much litigation. His opinion letters dated August 13, 1981 and December 
18, 1981 are annexed hereto as Exhibits A and B. As Professor Wright pointed out 
in his August 13, 1981 letter (Ex. A, p. 5), H.R. 1242 as introduced “is not intended 
in any way to reduce the recovery by those who are victims of an unlawful conspir- 
acy.’ Yet that would be precisely the result of the proposed amendment to H.R. 
1242. It would protect those businesses found by a jury to have fixed prices, at the 
expense to the recoveries of those companies injured by the illegal conduct. 

Moreover, the proposal, despite its intent to protect settlements, could neverthe- 
less jeopardize them. As pointed out above, plaintiffs deprived of the full benefit of 
their jury victories could urge the court to reconsider approval of the settlements, 
which approval was based in part upon the assumption that the plaintiff class had 
preserved its right to seek the entire amount of its damages against the non-settling 
defendants. while we would oppose any attempt to rescind the settlement agree- 
ments, the proposed amendment to H.R. 1242 creates the opportunity for challenges, 
with resultant burden and expense and exposure upon the settling defendants 
which long ago paid their money into court and thought they were finally terminat- 
ing their litigation costs and risks. 

Finally, because the draft attempts to circumvent constitutional problems by writ- 
ing the standard of manifest injustice into the law, this standard will have to be 
litigated in every case. The burdens this additional litigation could impose on the 
court system are staggering. 

Still other suggestions—variants of the two approaches just discussed—would 
either make the bill explicitly prospective with regard to contribution or eliminate 


_1 A determination of the constitutionality of legislation giving a statute retroactive applica- 
tion turns in part on whether the legislation is substantive or remedial. The Supreme Court last 
month dismissed for lack of a ‘‘substantial constitutional question” the appeal in Van Emmerik 
V. Janklow (50 US.L.W. 3946), in which the question was the constitutionality of a state statute 
which retroactively increased the sales tax on utility services. Justices White and Blackmun 
dissenting, argued that a “substantial constitutional question” was presented and cited earlier 
cases which “appear to stand for the proposition that administrative, procedural, and technical 
defects unrelated to the underlying policy may be remedied by curative legislation, while legisla- 


tive policy may not be changed retroactively.” Application of this rule has spawned hundreds of 
cases in the federal courts. 
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the contribution provision altogether from H.R. 1242, but in either case provide no 
guidance on the claim reduction feature. The most likely judicial interpretation of 
both proposals would, of course, be to apply claim reduction to pending cases, with 
all the disruption, additional litigation, and injustice that would entail. In addition, 


Be eerie would be jeopardized by the absence of language intended to protect 
em. 


IV. CONCLUSION 


In summary, Mr. Chairman, virtually every proposal to apply provisions of H.R. 
1242, in while or in part, to pending cases involves inequities imposed upon parties 
who relied upon existing law, additional burdens imposed upon the court system, 
and delays and uncertainties surrounding the final resolution. It is for these reasons 
that the Congress understandably has been very reluctant to enact new antitrust 
legislation on anything but a prospective basis. There is clearly no compelling 
reason why the Congress should depart from its normal rule in this instance, par- 
ticularly where doing so would upset jury verdicts and settlements entered into in 
reliance on existing law. On the contrary, to do so with H.R. 1242 would be to enact 
special interest legislation of the worst sort for a few non-settling defendants in a 
few horizontal price-fixing cases who deliberately decided to take their chances at 
trial and lost. There is absolutely no reason why the Congress should permit these 
defendants to achieve through legislation that which they failed thus far to achieve 
through the court system. 

It should be clear to everyone that this issue of retroactivity would not even be 
before this Committee were it not for the fact that these few companies believe that 
they can get another “‘bite at the apple” through retroactive legislation. Indeed, 
when contribution was first considered by the Congress several years ago, the ques- 
tion of applying its provisions to pending cases was never raised. In 1979 the Senate 
Committee on the Judiciary passed an antitrust contribution bill with an identical 
provision to subdivision (e) in H.R. 1242, calling for prospective application only. It 
was only after these non-settling defendants lost their cases at trial that the issue 
came before your Committee. : 

The companies now claim that they will be devastated financially without a retro- 
active amendment. I indeed have sympathy for their plight, but it is tempered by 
the knowledge that they have had every opportunity to settle their cases on the 
same basis as the other defendants which did in fact settle; in most if not all of 
these instances they still have opportunities to settle on bases that will not jeopard- 
ize their corporate existence. In some instances retroactivity does not solve the prob- 
lem because of the extent of liability even with claim reduction. Here Congress is 
being asked to go against its principles of prospectivity to strengthen the position of 
one party in the settlement bargaining process. 

While there is indeed congressional precedent for bailing out financially troubled 
companies, there is no precedent for doing so by making a mockery of our antitrust 
laws. By amending H.R. 1242 to make it retroactive, the Congress would be sending 
precisely the wrong signal to horizontal price-fixers, among others: don’t settle, 
gamble on a trial, and if you lose, don’t worry because the Congress will take care of 
you. I don’t believe that is the message this Committee wishes to convey. Therefore, 
I respectfully urge that H.R. 1242 be enacted as introduced, with prospective effect 
only. 

Thank you. 


STATEMENT OF PosITION—ASSOCIATION OF INDEPENDENT CORRUGATED CONVERTERS 


S. 995 and H.R. 1242 have been drafted with a view to correcting perceived inequi- 
ties in our antitrust laws by changing the rule which makes each party guilty of a 
price fixing conspiracy liable for all damages, without any prospect of recovering 
proportionately from other guilty parties. The AICC, counting among its members 
338 companies throughout the United States, many of which were found entitled to 
damages in the corrugated price fixing case in Houston, has considered the issues. 
We are not opposed to attempts to change the law in a prospective manner. The 
arguments on both sides of the issue command respect; however, those who argue 
for change have convinced us that, on balance, their views are the more meritori- 
ous. Our views are different, however, on the issue of retroactivity, even if left to 
judicial discretion. Here, it appears to us, the arguments against retroactivity are 
compelling, and for the following reasons: ; 

(1) The one defendant who risked trial in the corrugated container case—and 
lost—made a judgment to stand trial based upon the law as it now is. It is entirely 
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capable of mature and sound risk appraisal. It should be accountable for its deci- 
sions and bear the burdens of its risk assessment. _ , 

(2) It ill behooves the legislature to rescue individual defendants from the predict- 
able outcome of adverse findings by the courts based upon established jurispru- 
dence. ; ; 

(3) The past is always a guide to the future. The plaintiffs and defendants in exist- 
ing cases have weighed their courses of action in the light of existing precedent. It is 
improper for the Congress to uproot the reasonable expectations of parties to litiga- 
tion, particularly after settlements have been entered into in good faith, and trials 
have been conducted. .... 

(4) Retroactivity is of questionable constitutional validity. Existing settlements 
and court proceedings should not be postponed pending the inevitable delay of fur- 
ther judicial determinations. : 

(5) Those defendants who settled in existing cases did so based upon their own 
assessments of the risk of trial. Their judgments were of necessity rooted in current 
legal soil. Those judgments should not now be frustrated by retroactive legislation. 

(6) The corrugated container settlements represent the result of lengthy expensive 
negotiations and proceedings. Attempts in the proposed retroactive legislation to 
preserve these settlements may or may not accomplish their goal under legal chal- 
lenge. It is unfair to submit the plaintiff class or the settling defendants to any risk 
in this regard. 


PREPARED STATEMENT OF THE MEAD CORPORATION 


Mr. Chairman and members of the committee, I am Burnell R. Roberts. I am 
Chairman and Chief Executive Officer of The Mead Corporation. Mead is headquar- 
tered in Dayton, Ohio. We employ approximately 24,000 persons and have almost 
27,000 shareholders. 

I appreciate very much the opportunity you are affording me and others to testify 
today in support of legislation that is very important to our entire society. 

Today, a company with a very small market share can be exposed to damage 
claims based upon the sales of an entire industry. The claims, which could be in the 
billions of dollars, have no relationship to the damage the company may have alleg- 
edly caused. The Mead Corporation is the latest victim of this gross injustice. 

Two days ago, Mead settled the Corrugated Container case for $45 million. Mead 
could no longer withstand the pressure of a potential judgment, however unjust, in 
the hundreds of millions of dollars, coupled with the cost of protracted litigation, 
even though we were convinced that we would prevail on appeal. 

My plea to you is that claim reduction should apply to pending litigation. It will 
not help Mead in the Corrugated case, of course. But, we must assure that the hun- 
dreds of other companies throughout the United States which are involved in cur- 
ia litigation will not be deprived of their right to a trial or appeal as we have 

een. 

The debate on this legislation has been surrounded by legalese. And I am no 
lawyer. But I want to relate facts of the real world that show how the existing situa- 
tion is ngt only unfair, but detrimental to the interest of the American people. 

The Corrugated Container Litigation, MDL 310, is the most egregious example of 
the abuses that are currently occurring in antitrust cases—abuses which this legis- 
lation was designed to remedy. In 1976, a federal grand jury commenced an investi- 
gation of this industry and returned indictments—felony and misdemeanor—against 
14 companies and 26 individuals. Not one Mead employee was indicted; however, 
Mead was indicted as a corporation. To this day, we don’t understand this. We were 
convinced of our innocence, and, to our company, it was important to prove it. 
Unlike most of the other defendants which pleaded nolo contendere, we went to 
trial and we were found not guilty by the jury. 

In the private civil cases which followed, the plaintiffs’ lawyers engaged in eco- 
nomic terrorism. The largest company in the industry, for example, which had 
pleaded nolo to felony charges and had 8.3 percent of the market, settled early, 
paying $1 million per market-share point, for a total of $8.3 million. Plaintiffs’ law- 
yers, however, refused to settle with us or anyone else on the same basis. Instead 
they demanded increasingly higher amounts as the settlement process progressed. 
Their tactics were relatively simple. When plaintiffs’ lawyers settled with various 
companies, they refused to agree to the removal of sales, thereby permitting settling 
companies to shift their liability to their competitors who remained as defendants. 
The result was that the financial exposure for non-settlers increased geometrically, 
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ee yeny companies, even though innocent, could not risk pursuing their right to a 
ir trial. 

As a matter of record, 14 companies paid more than $46 million to settle even 
though they ultimately were found to be innocent. One of these companies, U.S. 
Corrugated Fibre Box, had to close down and sell a plant, laying off 200 employees, 
to pay a settlement despite the fact it was later found to be innocent. This total 
miscarriage of justice is hard to conceive, but it is the record. 

I have always believed that in our society if you are innocent you should not 
submit to blackmail. We proved our innocence in the criminal case and proceeded to 
trial in the civil case. To this day, no judgment has been entered in our case because 
plaintiffs failed to prove the amount of damages allegedly sustained by the class. A 
Special master was appointed two years ago after the jury’s verdict, to determine 
damages. Plaintiffs’ lawyers said that Mead should be liable for damages in the 
hundreds of millions of dollars, even though our company has only 3 percent share 
of the market. They claimed Mead should pay 100 times more than the amount paid 
by the largest company in the industry, which pleaded nolo to criminal charges, 
only because settling companies could shift their liability to Mead, who sought to 
prove its innocence. 

Numerous errors were committed in our trial, which we are confident would 
result in reversal of any judgnient that might ultimately have been entered on the 
jury verdict. But we have been deprived of the fundamental right of appellate 
review because the pressure of a potential judgment in the hundreds of millions of 
dollars was simply too great to be carried throughout a lengthy and costly litigation 
process, even if we would ultimately prevail on appeal. 

The proposed legislation would restore the potential ability of a company to exer- 
cise its right to trial without being penalized for doing so. It will remove the weap- 
ons that plaintiffs’ lawyers wield so effectively in exercising blackmail and coercion 
even against the innocent, by assuring that ultimate liability is proportionate to 
damages actually caused. It will eliminate the mockery of justice which presently 
exists, in which the most guilty are given preferential treatment, while the less cul- 
pable, even the innocent, are forced to pay more. 

Mr. Chairman, we are asking that equity be done. Mead has paid dearly. But 
others should not be so condemned. 

I have always understood that the normal rule is that legislation applies to pend- 
ing litigation, except where manifestly unjust, and that the courts are in the best 
position to determine this issue. 

If the underlying legislation is needed, which I believe has been so clearly demon- 
strated, then surely justice should not be delayed. 

Thank you. 


PREPARED STATEMENT OF ALEC W. BRINDLE 


I am the President of Wards Cove Packing Co., Inc., a processor of Alaska salmon. 
We support the contribution and claim reduction legislation. Wards Cove Packing 
Company is the last family-owned Alaska salmon processing business in the United 
States and one of the most successful. It is managed and controlled by my father’s 
family (A. W. Brindle). Since 1959, we have operated in a joint venture with Bumble 
Bee Seafoods, a division of Castle & Cooke, Inc. Wards Cove was recently a defend- 
ant in Bristol Bay Antitrust Litigation, MDL 249 (A-4), a treble damage civil action 
tried in Seattle during the fall of 1981. This case illustrates the difficulties present- 
ed under existing law to a defendant in a treble damage case when the other parties 
have settled. Although the jury in our case returned a unanimous verdict for the 
defense, our experience in dealing with plaintiffs’ ad terrorem tactics will never be 
forgotten. As defendant in this litigation, we were faced with the following: 

1. Plaintiffs sought to recover from Wards Cove and our partner, Bumble Bee Sea- 
foods, damages attributable not only to our market share but also to the market 
share of all alleged conspirators, and in addition, for an alleged price differential on 
an industry-wide basis. ' 

2. The jury was not told that its damage award would be trebled. The jury was 
not aware that plaintiffs’ appeals to provide “modest”? damages would have resulted 
in disastrous consequences for defendants. _ 

3. The only credit against a prospective judgment would have been the total of 
settlements which would have been deducted from a damage award based on indus- 
try-wide sales, after that award had been trebled. ; 

The A-4 suit was a class action by Bristol Bay Native Corporation shareholders, 
who catch and sell fish in Bristol Bay. About 1,000 fishermen belonged to the class. 
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Suit was filed against the eight principal salmon processors who produced about 80 
percent of the Sane ee Hanis the period 1971-74. Plaintiffs sought about 
$20 million in damages after trebling. They alleged a conspiracy by the processors to 
fix the price paid for raw salmon between 1971 and 1974. 

After filing suit, the Bristol Bay Native Corporation itself bought one of the de- 
fendant companies (Peter Pan Seafoods). Then, to avoid problems with class certifi- 
cation, the plaintiffs settled with Peter Pan for the sum of $50,000.00. The remain- 
der of Peter Pan’s potential liability remained in the case. The facts of the case indi- 
cated that if there had been a conspiracy, Peter Pan would have been the chief rep- 
resentative of the conspirators for it negotiated the salmon contract prices with the 
fishermen’s marketing associations in three of the four years in question. The other 
season contract prices were negotiated by Whitney-Fidalgo Seafoods, Inc. Whitney 
settled out of the case for $200,000.00. 

Very early in the litigation plaintiffs made clear that the target defendants were 
Wards Cove and Bumble Bee and that settlement with those two Companies would 
be very dear. The combined production of Wards Cove and Bumble Bee amounted to 
26 percent of the market. Shortly before trial, plaintiffs consummated their settle- 
ment with Whitney and picked up relatively cheap settlements with all defendants 
except the targets. Queen Fisheries settled, paying $300,000.00; Alaska Packers As- 
sociation paid $1 million, and New England Fish Company had gone into bankrupt- 
cy. Thus, from companies accounting for over 55 percent of the market, plaintiffs 
obtained settlements of $1.55 million while they sought to recover from Wards Cove 
and Bumble Bee $18.45 million. Plaintiffs demanded $12 million from Wards Cove 
and Bumble Bee to settle. 

We believe that plaintiffs had an insubstantial case. However, the possibility that 
plaintiffs might prevail would have produced disastrous consequences and would 
have, in fact, wiped out Wards Cove Packing Company as a factor in Alaska indus- 
try. Plaintiffs remained confident that the threat of an enormous treble damage 
judgment would force a larger settlement. In spite of repeated attempts at negotia- 
tion before and during trial and even while the jury was deliberating, plaintiffs re- 
fused to lower their settlement demands. ; 

The risk of an enormous judgment rendered against our company was simply too 
high to warrant trial if any kind of a settlement had been obtainable, We would 
have been forced to abandon our right to prove our innocence if plaintiffs had been 
willing to reduce their settlement demands. Only the plaintiffs’ position of intracta- 
bility during settlement negotiations allowed a verdict to be rendered. When the 
verdict was returned, the jury found no violation of the antitrust laws, and a verdict 
was entered for defendants. 

We then faced a tag-along case, MDL 249 (B-5). Plaintiffs alleged the same anti- 
trust violations, and again sought damages of $20 million, this time for the salmon 
seasons of 1975-1978, Once again, although we were convinced of our innocence, we 
were presented with the risk of liability for three times a claimed industry-wide 
price differential. 

Simply stated, the risk of the possibility of an adverse judgment, even with the 
high probability of a successful outcome, made trial an undesirable alternative and 
reasonable settlement impossible. Despite the favorable verdict on the first trial, we 
still were forced to pay in excess of a million dollars to settle the tag-along case. If 
claim reduction legislation had been enacted, we would have been able to defend 
ourselves or settle on a reasonable and fair basis. Without it we could not. 

Accordingly, we strongly urge you to report favorably on contribution and claim 
reduction legislation that applies claim reduction to pending cases. 


PREPARED STATEMENT OF THOMAS R. Lona, Esa. 


Chairman Rodino and members of the subcommittee, as Vice President and Gen- 
eral Counsel of Westvaco Corporation, I appreciate the opportunity to comment on 
Bik 242) ERs 4072 and H.R. 5794, legislation pending before this Committee to 
remedy the present injustices caused by existing antitrust damage remedies. West- 
vaco Corporation, a manufacturer of paper and board, packaging and chemicals 
with 15,000 employees, and doing business in 36 states, strongly supports legislation 
that will permit contribution and claim reduction among co-defendants in price- 
fixing cases, and that will make those principles applicable in pending cases. 

Reform is needed now to stop abuses and inequities which exist in cases which are 
presently before the courts. Under existing antitrust law, each member of a price- 
fixing conspiracy, regardless of its size or relative responsibility, is potentially liable 
for three times the damages caused by all of the alleged conspirators combined. In a 
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typical class action suit, potential damages could run into the hundreds of millions, 
or even billions, of dollars, all of which may be assessed against any one defendant. 
The legislation under consideration by this Committee would make antitrust reme- 
dies more equitable by making each person responsible for the consequences of its 
own acts. This is accomplished by providing for contribution among those found to 
be conspirators in price-fixing schemes. Also the liability of settling defendants will 
be carved out of the litigation, settling defendants will not be liable for contribu- 
tions, and their settlements will be protected. Westvaco supports these proposals as 
equitable and long overdue. 

Valid antitrust policy requires that wrongdoers be punished and that price-fixing 
be deterred. These goals are fully served by the proposed legislation since companies 
will confront the existence of possible felony convictions as well as possible civil 
penalties of three times the damages caused by the company. It has never been the 
goal of the antitrust laws to drive companies to the brink of bankruptcy or beyond, 
yet this is the risk a non-settling defendant can face today. A non-settling defendant 
in some cases must risk liquidation of its business in order to prove its innocence, or 
abandon its constitutional right to its day in court. 

The reform legislation being considered by this Committee will ensure that the 
antitrust laws will be enforced on a just and equal basis. By holding each defendant 
accountable for the damages attributable to its own actions, rather than for poten- 
tial massive liability based on the actions of every defendant, including those who 
have settled, the legislation will eliminate the coercive, “whipsaw settlement’’ tac- 
tics, presently being used against innocent defendants. The present system encour- 
ages guilty defendants to settle early and cheap while defendants convinced of their 
innocence are unable to defend themselves. Some examples from recent litigation 
demonstrates the need for the legislation and the need to apply the reform under 
appropriate circumstances to pending cases where these same abuses and inequities 
continue. 

The settlement tactics employed by plaintiffs’ lawyers in the Corrugated Contain- 
er litigation, a case in which 36 or 37 defendants settled before the case went to the 
jury, demonstrates the injustice of existing law. Plaintiffs’ counsel in that case has 
bragged about utilizing whipsaw tactics to force settlements. Without question, the 
tactics were effective. Before one deposition had been taken 24 out of 37 defendants 
paid over $288 million in only five weeks. Later many were found not to have par- 
ticipated in a conspiracy. One of the country’s largest manufacturers of corrugated 
containers, with over eight percent of the defendants’ market, pleaded nolo conten- 
dere to a felony indictment and later was found to be a co-conspirator in the civil 
case as well. It settled early in the civil case for $1 million per market share point 
($8,300,000), plus cooperation. Based on the jury’s verdict in the Corrugated Contain- 
er civil action it was thus able to transfer in the range of $100,000,000 of liability to 
the remaining defendants and pocket millions of dollars in illegal gains. 

In contrast, Green Bay Packaging Co., with only 1.7 percent of the defendants’ 
market, was not indicted and was found not to be a co-conspirator, yet was forced to 
pay $3.27 million per point ($5,557,000) in settlement. Green Bay Packaging simply 
could not afford to take the chance on a jury trial where, if found guilty, it would be 
liable for damages attributable to others, including felony indictees. Likewise, Conti- 
nental Group, which was acquitted of criminal charges by a jury settled for 
$27,400,000, a market share rate six and one-half times greater than International 
Paper. Weyerhaeuser with about an 8 percent market share paid a total of 
$39,150,000. The Mead Corporation, a company with only 2 percent of the market 
that was acquitted in the criminal case and so far has refused to buckle under to 
the plaintiffs’ whipsaw settlement tactics, now faces potential liability based on 
three times industry-wide sales. Plaintiffs claim these damages may be in the hun- 
dreds of millions and this exposure may force Mead to settle rather than exercise its 
right to appeal. : ; 

Even Judge Singleton, who presided over the Corrugated Container trials, ac- 
knowledged the coerciveness of such a settlement strategy. That strategy is com- 
monplace in antitrust class actions pending today. 7 

Similar injustices exist in other pending cases. In the Plywood Antitrust Litiga- 
tion, MDL 159 (E.D. La.) the plaintiffs’ lawyers are attempting to collect huge sums 
attributable to settling defendants who again left their liability in the action from 
the remaining defendants who went to trial. And in Duplan Corp., et al. v. Deering 
Milliken, Inc., et al. (D.S.C.), Deering Milliken may be exposed to damages of almost 
$12.5 million attributable to the actions of a defendant which had settled, if the 
Judge’s order of claim reduction were legislatively overturned by a bill which de- 
layed claim reduction to future cases, these are the types of cases that demonstrate 
the need for immediate application of claim reduction. 
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It cannot be claimed that immediate application of claim reduction will upset ex- 
isting settlements in pending cases, for the legislation before this Committee explic- 
itly provides to the contrary. Furthermore, the issues of contribution and claim re- 
duction have existed in the antitrust field for a number of years and, as a result, 
have been accounted for by settling parties. : 

Often settlement agreements provide for a change in the law by the U.S. Supreme 
Court or by Congress. In the Corrugated Container litigation, the plaintiffs and set- 
tling defendants were well aware of a possible change in the law because the issues 
of contribution and claim reduction had been raised before most settlements were 
negotiated and before any were approved. Rather than explicitly provide for the 
eventuality of contribution and claim reduction as good lawyers have done in other 
antitrust settlements, lawyers for plaintiffs and some settling defendants elected to 
take the risk. e q 

The inequities inherent under present antitrust law exist in pending cases involv- 
ing hundreds of defendants and must be remedied by this Committee and this Con- 
gress. Applying the claim reduction principle immediately is consistent with the 
general rule of applying remedial legislation to pending litigation unless it would be 
manifestly unjust to do so. Fundamental fairness dictates that a defendant have the 
ability to litigate its own liability, and make decisions concerning that litigation, 
based on the merits of its own case and free from the threat of exposure to liability 
based on treble the damages caused by other defendants. What is fair for future ac- 
tions is equally fair for pending actions. 

We do not favor H.R. 5794. This Bill differs substantially from H.R. 1242 and H.R. 
4072 and S. 995, pending before the Senate, in that it would make contribution and 
claim reduction available in a broader range of antitrust cases, adjudicate claim re- 
duction after the main case and base contribution on relative responsibility. I can 
foresee a number of difficulties with such an approach. 

Westvaco Corporation urges this Committee to report favorably on the contribu- 
tion and claim reduction legislation and to make it applicable to pending cases 
where it would be equitable to do so. 


PREPARED STATEMENT OF ROBERT DER. CRAIGMYLE 


Chairman Rodino and members of the subcommittee, my name is Robert Craig- 
myle. I am Vice-Chairman and President of Giant Portland & Masonry Cement 
Company of Columbia, South Carolina.! I submit this statement to urge this Com- 
mittee to report favorably on legislation to permit contribution and claim reduction 
among co-defendants in price-fixing cases. With equal conviction, I urge the Com- 
mittee to apply claim reduction to pending cases so that the salutary effect of this 
legislation will not be denied to litigants in existing cases and to litigants named in 
new cases between now and the time this urgently needed law is enacted. 

As the Chief Executive Officer of a company that is dependent upon the economi- 
cally depressed construction industry, I can tell you that the existing law that per- 
mits industry-wide damages to be assessed against one defendant threatens the via- 
bility of many companies that find themselves faced with such litigation. Such an 
unfair rule is harmful to competition and, therefore, to our country. 

Giant Portland, despite our name, is a small, although widely-held, company. Our 
only plant is in Sourth Carolina. Our maximum shipping distance from that plant is 
about 300 miles. Although Giant Portland has never sold an ounce of cement in Ari- 
zona, we have been joined in a massive antitrust case against the cement industry 
that was filed in Arizona in 1976. Despite the fact that the court recognized several 
years ago that non-Arizona defendants may not be within the jurisdiction of the 
court, the claims against Giant and other similar companies were not dismissed. In- 
i Giant has been required to stay in the case pending full discovery on the 
merits. 

_ As more and more companies can say from unfortunate experience, such a ruling 
in cases like the Cement case inevitably means many years of costly litigation. As 
one who has been schooled in the law, I continue to believe that justice will prevail 
and that our innocence will be proven in this case. Nevertheless, the expenses we 
must bear just to process the papers in this suit have been significant to us. And the 


1] have been a member of the Board of Directors of Giant Portland since 1975 i- 
dent and Chief Executive Officer of the company since November, 1979. Prior Pegrdtatae 
practiced law with the firm of Milbank, Tweed, Hadley & McCloy in New York, served as senior 


attorney for Amax, Inc., and was Vice President, General Counsel and 
atiomney for A nd Secretary of Westrans 
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pressure 1s enormous to pay an extortionate amount to settle this meritless case. 
The losses our company has suffered over the last three years create the possibility 
of a coerced settlement being imposed upon us that could jeopardize the viability of 
our company. The livelihood of our 300 employees and of at least 500 others who 
rely directly upon us in the rural community of Harleyville, South Carolina, the in- 
vestment of our stockholders, and financial condition of the customers we serve are 
directly threatened by the existing unfair rule of law that would make us liable for 
damages caused by others. 

Furthermore, 90 percent of our $20 million long-term loan, which financed the 
companys conversion from natural gas to coal, is guaranteed by Farmers Home Ad- 
ministration, a unit of the U.S. Department of Agriculture. Thus, the public interest 
is directly threatened by this unfair rule of law. 

Giant has not violated the antitrust laws. We are vigorously defending ourselves 
and expect to prevail. Indeed, in my opinion it is unfair that we have no redress 
against plaintiffs for what we believe is an unfounded and capricious lawsuit. If 
claim reduction were made applicable to pending cases, then at least Giant would 
have the protection we need to avoid a forced settlement. We then could proceed to 
demonstrate our innocence in court, without fear that we are risking our very exist- 
ence by trying. 4 

I urge the Committee to report favorably on legislation granting rights of contri- 
bution and claim reduction in price-fixing cases and permitting application of claim 
reduction without delay. Such legislation will restore to antitrust law the balance 
necessary to ensure fairness to the hundreds of companies facing similar claims in 
the many cases now before the courts. 


PREPARED STATEMENT OF CHARLES H. SPAIN, JR. 


Mr. Chairman, members of the subcommittee, as General Counsel of Medusa Cor- 
poration of Cleveland, Ohio, I submit this statement urging this Committee to 
amend the antitrust laws to permit contribution and claim reduction and to apply 
claim reduction to pending cases. Medusa Corporation manufactures construction 
materials such as portland cement, masonry cement, aggregates and other building 
materials. We employ approximately 1,200 individuals in a number of states. 
Medusa strongly supports the antitrust reform legislation being considered by this 
Committee. 

The current antitrust law is unjust. Laws designed to assure competition are 
being undermined because of a quirk that permits a single company to be liable for 
damages based upon the sales of an entire industry. 

Companies that violate the antitrust laws should be required to compensate those 
who have been injured. Frequently today, however, the company that is the most 
guilty pays the least. This is because the most culpable company frequently settles 
first and at the lowest possible amount. Under today’s law, less culpable, even inno- 
cent defendants, confronted with the risk of paying treble damages based on the 
acts of the guilty company that already has settled, are forced to settle and usually 
at even greater costs. This misuse of our legal system requires immediate correction. 

The rule that permits the larger and more culpable companies in an industry to 
settle an antitrust case quickly and cheaply and to divert to smaller companies po- 
tentially devastating liability based on industrywide damages, breeds nothing but 
contempt and disrespect for existing laws. Any lawsuit, which attacks an industry 
as a whole, is subject to causing harm to the innocent parts of that industry by 
causing fear-generated settlements. When a lawsuit is filed that names dozens of 
companies, large and small, in a particular industry, the business manager’s sense 
of justice is outraged when he is informed that although his sales only amounted to 
a small fraction of the industry, plaintiffs can recover from him millions or even 
hundreds of millions of dollars, based upon the sales of the industry giants. Further- 
more, this unfair damage rule does not enhance deterrence; stiff criminal penalties, 
the prospect of treble damages and the basic integrity of the business managers I 
know already provide sufficient deterrence to violation of the law. 

I urge this Committee to apply claim reduction to cases now pending, so that in- 
justice is not perpetuated in the very cases which have given rise to the need for the 
legislation. The Cement and Concrete Antitrust Litigation, MDL 296 (D. Ariz.) is one 
example of the need for this legislation now. Plaintiffs’ lawyers filed complaints in 
Arizona naming virtually every cement company in the country, small and large, as 
a defendant. The broadly defined class of plaintiffs numbers over 200,000 persons. 
Medusa is vigorously defending this case, and we fully expect to prove our inno- 
cence. If, however, plaintiffs were to prove liability and then assess industrywide 
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damages against Medusa, our company could be driven to bankruptcy. Therefore, 
we urge the Congress to provide a fair and consistent means of apportioning anti- 
trust damages by enacting contribution and claim reduction legislation that applies 
claim reduction to pending cases. ; bess ot 

To enact legislation that would apply only in the future is, in my opinion, an open 
invitation to plaintiffs’ lawyers to file meritless lawsuits before the effective date of 
the legislation. Companies struggling to make ends meet have had enough of mas- 
sive lawsuits that benefit none but the lawyers and that undermine our economy at 
a time when we can least afford it. This situation must be remedied without delay. 

I thank the Committee for the opportunity to express my views. 


PREPARED STATEMENT OF RICHARD L. DASHEFSKy, Es@. 


Mr. Chairman and members of the committee, my name is Richard Dashefsky 
and I am a partner in the Washington, D.C. office of the law firm of Gibson, Dunn 
& Crutcher. The Los Angeles office of our firm represents a number of clients who 
are interested in the antitrust contribution legislation and favor application of 
claim reduction to pending cases. 

One such client is National Gypsum Company. National Gypsum is a manufactur- 
er of cement and one of some 40 defendants in a series of price fixing cases pending 
in the State of Arizona. These cases have pending over five years and the defend- 
ants vigorously deny any liability. There only have been approximately one-half 
dozen settlements in these cases. With one exception each settlement contains a pro- 
vision which in substance carves out of the lawsuits the sales of the settling defend- 
ant. The application of claim reduction to these cases would be desirable and benefi- 
cial, since each defendant would then be responsible for those damages, if any, re- 
sulting from any sales made by that defendant in alleged violation of the law. Na- 
tional Gypsum urges that claim reduction be made applicable to pending cases in 
contribution legislation. 

Another client is Gleason Corporation, a manufacturer of shopping carts. A series 
of cases are being heard by a judge in New York City involving claims of price 
fixing in the shopping cart industry. There are four companies who are members of 
the industry and who are the defendants in these cases, which have been pending 
since 1980. There have been no settlements by any of the parties. Gleason urges 
that claim reduction should apply to pending cases. Such application would mean 
that each of the companies would be responsible for those damages, if any, resulting 
from any violations which might be found to have been committed by that particu- 
lar defendant. Gleason is a small privately-owned company. It would be unfair and 
indeed devastating for Gleason to be in a position where it might be responsible for 
the damages attributable to the other members of the industry, two of which are 
relatively large publicly-traded companies. 

On behalf of the above clients, I urge that you make claim reduction applicable to 
pending cases in your consideration of antitrust contribution legislation. 


PREPARED STATEMENT OF STEPHEN K. LAMBRIGHT, Esq. 


Mr. Chairman, members of the committee, my name is Stephen K. Lambright. I 
am ee ee for Industry and Government Affairs of Anheuser-Busch Compa- 
nies, Inc. 

For many years, Anheuser-Busch has made strict compliance with the antitrust 
laws one of our highest corporate priorities. At every level, our management has 
worked hard to insure that all key employees develop an appreciation for and un- 
derstanding of the antitrust laws. To that end, for several years our Legal Depart- 
ment has operated a strong antitrust compliance program with the full support and 
backing of management. 

The antitrust laws generally embody fundamental policies of fair play which we 
strongly affirm. We believe that firm but equitable and evenhanded antitrust en- 
forcement will contribute to achieving the most efficient distribution of goods and 
services in a manner that is consistent with the goals of our free society. 


‘Our 18,000 employees work in St. Louis, Missouri; Newark, New Jersey: Tam a 

: : a ee D ; , ; and Jack- 
sonville, Florida; Williamsburg, Virginia; Los Angeles and Fairfield, Californias Pictston Texas; 
Columbus, Ohio; Baldwinsville, New York; and Merrimac, New Hampshire, as well as other 
parts of the country. We operate the Sesame Place family entertainment centers outside Phila- 


delphia, Pennsylvania, and Dallas, Texas; and the Busch G S i ili 
Virginia, aud Tampa, Montes ardens theme parks in Williamsburg, 
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We believe, however, that a serious deficiency has developed in the area of private 
_ antitrust enforcement. Unlike other areas of federal law, such as the federal securi- 
ties laws, there is no mechanism for apportioning damages among co-defendants in 
antitrust cases brought by private parties. In recent years, antitrust cases, where 
the courts have refused to apply well settled and equitable principles of contribution 
and claim reduction, have become a scandal that our business community and econ- 
omy can ill-afford. 

A number of specific cases demonstrating the need for reform legislation in this 
area have been brought to the attention of this Committee. Innocent defendants are 
being forced to pay very large amounts in settlement of claims they dare not defend 
for fear of the destructive level of potential recovery. More culpable parties often 
pay substantially less than defendants with only minor involvement. The lesson 
being taught is that the results of this type of litigation are often irrational, unpre- 
dictable and, most importantly, unfair. It is a mockery of our basic principles of jus- 
tice and an affront to fundamental principles of fairness that a defendant with a 
small market share can be liable for damages based on an entire industry’s sales. 

Completely groundless antitrust cases, therefore, can and do pose a very real 
threat to every company, large or small, in every industry. The combination of the 
remedies of treble damages and attorneys’ fees, joint and several liability, the 
“slight evidence rule,’ and the availability of certification procedures to bring an 
action on behalf of a national class pursuant to the provisions of Rule 23 (as revised 
in 1966), has transformed antitrust litigation into a kind of economic blackmail. 
Without congressional action to apportion damages and provide for contribution on 
an equitable basis, the mere appearance of a defendant’s name on a summons and 
complaint may be sufficient to extract large sums in settlement. It is a sad commen- 
tary on the operation of our judicial system when defendants are forced to settle 
baseless claims because the potential liability (however remote) could be financially 
ruinous. 

The rule that damage claims based upon total industry sales may be asserted 
against each defendant creates an opportunity for plaintiffs’ lawyers to obtain re- 
covery where there has been no wrongdoing. The present law encourages the tactic 
of threatening one defendant with industrywide damages while, at the same time, 
attempting to persuade its competitor (particularly a competitor with a very large 
market share) to settle quickly and cheaply, without removing its sales from the 
case. This can, as a practical matter, transform the treble damage action into a 
device to coerce innocent defendants into settlements that have no relationship to 
their culpability. 

It is one thing to penalize an antitrust violator promptly and fairly and the recov- 
ery of treble damages accomplishes this goal as the Congress intended it would. It is 
quite another to allow the present rule of law to continue—a rule which creates the 
strong tendency for more culpable defendants with larger market shares to be pe- 
nalized least, and less culpable or innocent defendants with smaller market shares 
to pay much greater amounts in settlement or face the potential imposition of dam- 
ages all out of proportion to their degree of culpability at trial. This makes our con- 
stitutional guarantee of due process a hollow promise and destroys one of the cor- 
nerstones upon which this nation was founded—equal justice under the law. 

Contribution and claim reduction legislation that permits claim reduction in 
pending cases will restore fairness and rationality to the litigation of claims within 
the scope of the legislation. Innocent defendants will be able to afford to defend 
themselves or settle for amounts reasonably related to their market share or culpa- 
bility. This will, in my view, greatly enhance the effectiveness of the private anti- 
trust action as an instrument of economic policy. We therefore support the contribu- 
tion and claim reduction legislation being considered by this Committee and urge 
that it be drafted to permit claim reduction in cases that are pending and have not 
been finally adjudicated. 


PREPARED STATEMENT OF W. Houston BLOUNT 


Chairman Rodino and members of the subcommittee, I am W. Houston Blount, 
President and Chief Executive Officer of Vulcan Materials Company. I appreciate 
this opportunity to express the support of Vulcan Materials for contribution and 
claim reduction legislation that applies claim reduction to pending cases. 

Vulcan Materials Company manufactures metals, including recycled aluminum 
and tin materials, chemicals such as chlorinated solvents and muriatic acid, and 
basic construction materials, including aggregate, slag, sand and the like. We 
employ 6,000 persons in 122 production facilities located in Alabama, Arkansas, 
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California, Florida, Georgia, Illinois, Indiana, Kansas, Kentucky, Louisiana, Mary- 
land, North Carolina, New Jersey, Ohio, Pennsylvania, South Carolina, Tennessee, 
Texas, Virginia, and Wisconsin. ; ; ‘ Ae). 

The antitrust laws implement the important policy of fostering fair competition in 
order to preserve our free enterprise system. Vulcan Materials supports strict en- 
forcement of the antitrust laws to protect free competition in open markets. We 
have alsways strongly emphasized our policy of strict antitrust compliance and are 
not a defendant in any pending price-fixing case. ; 

We are deeply concerned, however, that many companies around the country 
have been forced to settle cases through the payment of staggering amounts of 
money unrelated to the companies’ market share or culpability simply because 
plaintiffs’ lawyers can threaten to asssess industry-wide damages against the compa- 
ny if it refuses to settle and later is found liable. 

It is fundamentally unfair for a company with a 1 percent market share to be 
exposed to damage claims based upon the sales of an entire industry. To ensure 
equal treatment of antitrust defendants the law must be changed so that each com- 
pany is responsible for whatever harm it caused but not for harm caused by others. 
Then each company can make its own choice whether to defend itself or to settle, 
free from the coercion inherent under a system that threatens the imposition of lia- 
bility for three times the damages caused by the wrong-doing of others. 

We strongly support this legislation. Furthermore, we believe that the Committee 
should apply the carve-out provisions of the legislation to pending cases. This legis- 
lation is needed to remedy an existing problem. To not apply it to pending litigation 
would permit the problem to continue in the very cases that gave rise to the legisla- 
tion in the first place. That does not make sense. If the bill does not apply right 
away it may foster litigation, since plaintiffs’ lawyers seeking to obtain one last 
windfall might file new lawsuits the day before the legislation is enacted. By con- 
trast, if the carve-out provision applies immediately no harm will be done, The legis- 
lation explicitly protects existing settlements so they will not be affected. And if a 
judge in a particular case finds it manifestly unjust to permit claim reduction then 
the court can refuse to limit the damages a losing defendant must pay. 

Fairness requires that claim reduction be applied in pending cases. 


AMERICAN BANKERS ASSOCIATION, 
Washington, D.C., September 8, 1982. 
Hon. Peter W. Ropino, Jr., 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 


DEAR Mr. CHAIRMAN: We request permission to submit this statement on behalf 
of the American Bankers Association to urge a favorable vote on legislation permit- 
ting contribution and claim reduction among co-defendants in price-fixing cases. We 
also recommend that claim reduction be applied in pending cases. 

The antitrust laws are intended to preserve the fair competition that is the bul- 
wark of our free enterprise system. Antitrust damages are awarded to compensate 
victims and to deter future violations. we believe, however, that the existing rule 
permitting one company in a multi-defendant suit to be assessed with three times 
the damages caused by all the defendants is grossly unfair. 

The ABA is aware of a number of cases in various industries in which large com- 
panies with substantial market shares have settled price-fixing cases early for little 
more than a slap on the wrist, while smaller companies have been forced to settle 
later for proportionately larger amounts in order to avoid even the chance of being 
held liable for industrywide damagés. It is particularly distressing to observe such 
extortionate settlement tactics being employed in many cases that we believe are 
meritless. And it is even more distressing to witness American businesses that al- 
ready are struggling in a difficult economic climate being forced to submit to exorbi- 
tant settlement demands because of the unfairness of existing law. 

The financial industry has not been immune fraom massive antitrust litigation. 
In a class action suit in Illinois that dragged on for twelve years plaintiffs sought to 
recover $1.5 billion from five banks claiming a conspiracy to fix the interest rates on 
credit cards. The banks ultimately prevailed, winning summary judgment. But, the 
possibility that such a liability could be imposed against any single defendant is suf- 
ficient to demonstrate the unfairness of existing law, : 

The contribution and claim reduction legislation presently before this Committee 
provides an equitable means for apportioning damages among co-defendants. We 
urge the adoption of such legislation. Furthermore, we believe that since this legis- 
lation is designed to remedy an existing inequity the claim reduction principle, at 
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least, should apply immediately. Since it is the injustice occurring in pending cases 
that gives rise to this legislation, claim reduction should apply to those cases. 
Indeed, if the proposed legislation is given effect only in the future, this will provide 
incentive for the filing of even more huge class actions before the legislation be- 
comes effective. 

No injustice will occur if claim reduction is applied to pending cases. Some per- 
sons have voiced concerns about settlements that have already been reached, but 
the proposed legislation explicitly protects these settlements. Furthermore, if a situ- 
ation exists in which it would be manifestly unjust to permit claim reduction the 
legislation makes clear that the courts have the authority to rule that claim reduc- 
tion should not apply. 

We urge this Committee to amend the Clayton Act to permit contribution and 
claim reduction among co-defendants in price-fixing cases. And we recommend that 
the Committee vote favorably on legislation that permits the application of claim 
reduction of pending cases. 

Sincerely, 
GERALD M. Lowrie, 
Executive Director, Government Relations. 


PREPARED STATEMENT OF HERBERT J. BAUMGARTEN 


Mr. Chairman, members of the subcommitteee, as Vice President and General 
Counsel of National Starch and Chemical Corporation, I submit this statement in 
Support of HR 4072 and the application of claim reduction to pending cases. 

National Starch and Chemical Corporation is a Fortune 500 multi-national manu- 
facturer of a variety of industrial products with more then 3,000 employees in the 
United States operating out of plants in New Jersey, Illinois, Indiana, Georgia, 
South Carolina, North Carolina, California, Tennessee, New York, Texas and Michi- 
gan. I will not impose upon you by repeating at length the very persuasive argu- 
ments in favor of this legislation which have been so eloquently presented by other 
witnesses before this committee. 

The existing law is inequitable and breeds contempt for the law and the system of 
justice. It allows flagrant perpetrators to escape liability for antitrust violations by 
the payment of a pittance while leaving innocent companies to be subjected to legal- 
ized extortion. 

When the Congress adopted the Sherman Act in 1890, it gave notice to those who 
would violate the principles enunciated by this landmark legislation that they 
would be punished severely, by the imposition of treble damages—not by one-hun- 
dred fold or one-thousand fold or one-million fold damages which is often the result 
today. The Congress never intended this result which arises out of the judiciary’s 
application of the tort law principles of joint and several liability to Sherman Act 
violations. 

The terrible risk of joint and several liability serves no one’s interest except a 
smal] cadre of very well paid lawyers who are the principal opponents to the appli- 
cation of claim reduction to pending cases. The application of new law to pending 
cases is the rule rather than the exception and there is no good reason to make 
exception here. The application of claim reduction to pending cases will not affect 
any settlements which have already been made, as has been charged by some oppo- 
nents of this legislation. 

This bill is not special interest legislation. Anyone who has been through the mill 
of an antitrust class action knows that the law today benefits only one class of 
people, lawyers. The public sees a few pennies out of the millions that are paid in 
settlement, often by innocent parties who are literally bludgeoned into settlement 
by the high risks and terrible expense of defending oneself and by judges who do not 
wish to have their court time preempted by these long and complicated cases. Jus- 
tice will be well served by this legislation which will encourage innocent defendants 
to have their day in court rather than pay generous tribute to the plaintiff's anti- 
trust bar. , 

Thank you for the opportunity to present my views. 
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DUNDEE CEMENT Co., 
Dundee, Mich., September 20, 1982. 


Hon. PETER RopIno, 
Chairman, House Judiciary Subcommittee on Monopolies and Commercial Law, Ray- 
burn House Office Building, Washington, D.C. 

Dear CONGRESSMAN Roprno: I would be pleased to have this letter become a part 
of the record of the September 9 hearing of the House Judiciary Subcommittee on 
Monopolies and Commercial Law. 5 Arges : ; ; ; 

It is my understanding that the contribution/claim reduction legislation before 
the Committee does not contain the compromise language of S. 995 which was re- 
ported by the Senate Judiciary Committee. It is our feeling that this language is of 
paramount importance. ete ; ; 

Dundee Cement Company, which has major plants in Michigan, Missouri and 
South Carolina with approximately 1,000 employees, has been named a defendant in 
the Arizona Cement and Concrete Antitrust Litigation, along with nearly every 
other cement company in the country. We have never sold a pound of cement in 
that state. We would be ruined proving our innocence. ; 

Our 1,000 employees will greatly appreciate consideration from your committee to 
include language which would apply claim reduction to cases now pending. 

Cordially, 
Marc R. von Wyss, 
President. 


GEORGIA-PACIFIC CORP., 
Washington, D.C., September 29, 1982. 


Hon. Peter W. Ropino, Jr., ; 

Chairman, Subcommittee on Monopolies and Commercial Law, Committee on the Ju- 
diciary, House of Representatives, Rayburn House Office Building, Washington, 
D.C. : ' 


Dear Mr. CHAIRMAN: This letter addresses certain misleading statements made in 
the course of the presentation made by Joseph D. Tydings at Committee hearings on 
Thursday, September 9, 1982. It is respectfully requested that this letter be included 
as part of the record of those hearings. 

The misleading statements referred to Georgia-Pacific Corporation and its support 
for S. 995. Implications were made that this is special legislation for the aid of a 
small number of companies, like Georgia-Pacific, who was implied to be a consistent 
price fixer and violator of antitrust laws. First, Mr. Tydings knows very well that 
business support for this legislation is broadly based. Second, Georgia-Pacific is nei- 
ther a consistent price fixer nor a violator of the antitrust laws. In fact, Georgia- 
Pacific’s antitrust record is remarkably clean. 

Between 1960 and 1980 more than 22,500 private and government (civil and crimi- 
nal) antitrust cases were commenced in federal district courts.! In the same period, 
more than 470 criminal antitrust cases were instituted by the Department of Jus- 
tice. 

In the last twenty years, Georgia-Pacific has been named in only one of these 
criminal cases, United States v. U.S. Gypsum et al., 383 F. Supp. 462 (W.D. Pa. 
1974).° In this case, Georgia-Pacific and three other non-settling defendants were 
found guilty after trial on July 15, 1975. On January 6, 1977, the convictions of 
these defendants were reversed by the Third Circuit Court of Appeals, 550 F.2d 115 
(3d Cir. 1977), and the cases against these four defendants have been dismissed. 

In two other product areas—folding cartons and corrugated containers—where 
Georgia-Pacific has also been an active competitor and where the Department of 
Justice has taken criminal action, such criminal action has never challenged the le- 
gality of Georgia-Pacific’s conduct. Indeed, although there have been numerous 


‘Clabault, J. & Block, M., Sherman Act Indictments 1955-1980, Vol. II, Federal Legal Publi- 
cation, p. 677 (1981). 

2 Td. at 687. 

* Twenty-five years ago, in 1957, Georgia-Pacific entered a nolo plea which re i 
$5,000 penalty. Seventeen other defendants also pleaded nolo. The draGun of Satie acted 
totaled less than $15 million, and the allegations involved a very limited geographical area. This 
is a remarkable record in view of the fact that Georgia-Pacific carries out activities in 49 of the 
50 States, and directs its over 43,000 employees under a decentralized management concept 
That instance represents the only time in the past 27 years (since 1955 where records are availa- 
ble) that Georgia-Pacific has pleaded nolo. There is no similarity in this isolated local matter 
and the allegations in the Plywood case. 
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price fixing inquiries and investigations in industries where Georgia-Pacific actively 
competes, the company is notable by its absence from the filed cases. 

Relatively few civil cases have been brought against Georgia-Pacific in the last 
twenty years. Those cases have either been settled with no admission of guilt or 
have been dismissed. One case, In re Plywood Antitrust Litigation, 655 F.2d 627 
(5th Cir. 1981), is on appeal to the Supreme Court. This case, more than any other, 
makes the proposed amendment to S. 995 vitally important. As such, it is fundamen- 
tal that the facts of this case be objectively examined and clearly understood, with- 
out the attendant rhetoric which has accompanied some of the past statements 
made by opponents of the proposed legislation in characterizing its supporters. 

In the Plywood matter, there are two contradictory opinions on the same set of 
facts by the Fifth Circuit (supra) and the Ninth Circuit (Boise Cascade Corp. v. FTC, 
637 F. 2d 573 (9th Cir. 1980)). The Ninth Circuit found ‘‘a complete absence of evi- 
dence implying overt conspiracy” (Id. at 582). It also found ‘‘a complete absence of 
meaningful evidence in the record that price levels in the southern plywood indus- 
try reflect an anti-competitive effect’’ (Id. at 579). Judge Wallace observed that Geor- 
gia-Pacific’s method of quoting plywood prices was “a natural and competitive devel- 
opment in the emergence of the southern plywood industry,” since the “use of West 
Coast freight made possible ready comparison between western and southern ply- 
wood prices” and “encouraged expansion of southern mills” at testimony objecting 
to the practice,’ with purchasers instead expressing the “belief that the system had 
no effect on prices” (Id. at 580). In sum, Judge Wallace concluded that “there was no 
evidence to support a finding of overt collusion” in adopting the pricing system 
under attack (Id. at 577). The Court further found that Georgia-Pacific’s pricing 
policy had no adverse effect on the ultimate price paid by its customers. 

On September 8, 1981, after the Ninth Circuit rendered a decision in favor of 
Georgia-Pacific, the Fifth Circuit (655 F. 2d 627) affirmed a jury verdict directly con- 
trary to the opinion of Judge Wallace. In ruling that there was sufficient evidence 
to find a conspiracy, the Fifth Circuit made no effort to reconcile the discrepancy on 
the merits. Instead, Judge Ingraham dismissed the Ninth Circuit result in a foot- 
note on the ground that the Fifth Circuit was not “bound” by the earlier decision 
(Id. at 636-37 n.2). 

In light of the diametrically opposed decisions of the Fifth and Ninth Circuits re- 
garding the legality and effect of the same pricing practices of the same parties over 
the same timespans, this matter is being appealed to the Supreme Court granted a 
writ of certiorari. The parties are now briefing the issues before the Supreme Court. 
Any implication that Georgia-Pacific has violated the law with regard to its pricing 
of plywood is therefore in error. Until the Supreme Court acts, any statement or 
implication of Georgia-Pacific’s guilt is premature and unfair. 

Very truly yours, 
JAMES M. NICHOLSON, 
Senior Vice President, 
Legal, Government and Corporate Affairs. 
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97TH CONGRESS 
nese" H.R. 1242 


To provide for contribution of damages attributable to an agreement by two or 
more persons to fix, maintain, or stabilize prices under section 4, 4A, or 4C 
of the Clayton Act, and for other purposes. 


IN THE HOUSE OF REPRESENTATIVES 


JANUARY 23, 1981 


Mr. Brooks introduced the following bill; which was referred to the Committee 
on the Judiciary 


A BILL 


To provide for contribution of damages attributable to an agree- 
ment by two or more persons to fix, maintain, or stabilize 
prices under section 4, 4A, or 4C of the Clayton Act, and 
for other purposes. 


Be it enacted by the Senate and House of Representa- 
tives of the United States of America in Congress assembled, 
That the Clayton Act (15 U.S.C. 12 et seq.) is amended by 
inserting after section 4H the following new section: 

“Szc. 41. (a) Two or more persons who are subject to 


liability for damages attributable to a horizontal agreement to 
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fix, maintain, or stabilize prices under section 4, 4A, or 40 of 


(415) 


co OD ND oO PR w DW Hw 


Se. S&S /S Be Se Se eee ee Ie ae eee 
og eye S eye 5 ke ee Se 


416 


this Act may claim contribution among them according to the 
damages attributable to each such person’s sales or pur- 
chases of ee or services. A claim for contribution by such 
person or persons against whom an action has been com- 
menced may be asserted by cross-claim, counterclaim, third- 
party claim, or in a separate action, whether or not an action 
has been brought or a judgment has been rendered against 
the persons from whom contribution is sought. 

““(b) A release or a covenant not to sue or not to enforce 
a judgment received in settlement by one of two or more 
persons subject to contribution under this section shall not 
discharge any other persons from liability unless its terms 


expressly so provide. The court shall reduce the claim of the 


‘person giving the release or covenant against other persons 


subject to liability by the greatest of (1) any amount stipulat- 
ed by the release or covenant, (2) the amount of consideration 
paid for it, or (3) treble the actual damages attributable to the 
settling person’s sales or purchases of goods or services. 
Under item (3) above, actual damages shall not be trebled in 
proceedings under section 4A of this Act, 

““(c) A release or covenant, or an agreement which pro- 
vides for a release or covenant, entered into in good faith, 
relieves the recipient from liability to any other person for 
contribution, with Tespect to the claim of the person inp 


the release or-covenant, or agreement, unless the settlement 
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provided for in any such release, covenant, or agreement is 
not consummated. 

“(d) Nothing in this section shall affect the jot and 
several liability of any person who enters into an agreement 
to fix, maintain, or stabilize prices. 

“(e) This section shall apply only to actions under sec- 
tion 4, 4A, or 40 of this Act commenced after the date of 


enactment of this section.’’. 
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97TH CONGRESS | 
1st SESSION rm . 


To provide for contribution of damages attributable to an agreement by two or 
more persons to fix, maintain, or stabilize prices under section 4, 4A, or 4C 
of the Clayton Act, and for other purposes. 


IN THE HOUSE OF REPRESENTATIVES 


JULY 8, 1981 


Mr. Evans of Georgia (for himself and Mr. HarTNETT) introduced the following 
bill; which was referred to the Committee on the Judiciary 


A BILL 


To provide for contribution of damages attributable to an agree- 
ment by two or more persons to fix, maintain, or stabilize 
prices under section 4, 4A, or 4C of the Clayton Act, and 

_ for other purposes. 

i Be it enacted by the Senate and House of Representa- 
tives of the United States of America in Congress assembled, 
That the Clayton Act (15 U.S.C. 12 et seq.) is amended by 
inserting after section 4H the following new section: 

“Sec. 41. (a) Two or more persons who are subject to 


liability for damages attributable to a horizontal agreement to 
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fix, maintain, or stabilize prices under section 4, 4A, or 40 of 
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this Act may claim contribution among them according to the 
damages attributable to each such person’s sales or services. 
A claim for contribution by such person or persons against 
whom an action has been commenced may be asserted by 
cross-claim, counterclaim, third-party claim, or in a separate 
action, whether or not an action has been brought or a judg- 
ment has been rendered against the persons from whom con- 
tribution is sought. 

“(b) A release or a covenant not to sue or not to enforce 
a judgment received in settlement by one of two or more 
persons subject to contribution under this section shall not 
discharge any other persons from liability unless its terms 
expressly so provide. The court shall reduce the claim of the 
person giving the release or covenant against other persons 
subject to liability by the greatest of (1) any amount stipulat- 
ed by the release or covenant, (2) the amount of consideration 
paid for it, or (3) treble the actual damages attributable to the 
settling person’s sales or purchases of goods or services. 
Under item (3) above, actual damages shall not be trebled in 
proceedings under section 4A of this Act. 

““(c) A release or covenant, or an agreement which pro- 
vides for a release or covenant, entered into in good faith, 
relieves the recipient from liability to any other person for 
contribution, with respect to the claim of the person giving 


the release or covenant, or agreement, unless the settlement 
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provided for in any such release, covenant, or agreement is 
not consummated. 

“(d) Nothing in this section shall affect the joint and 
several liability of any person who enters into an agreement 
to fix, maintain, or stabilize prices. 

“(e) This section shall apply only to actions under sec- 
tion 4, 4A, or 40 of this Act commenced after or pending on 
the date of enactment of this section, except when to apply it 
to pending actions would result in manifest injustice. 

“(f) The enactment of this section 4I shall not be cause 
for invalidating any settlement entered into before the date of 
enactment of this section 41, whether or not preliminarily or 


finally approved by a court.’’. 
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97TH CONGRESS 
22k" H.R.5794 


To amend the Clayton Act to establish a right of contribution with respect to 


To 


On 
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damages in certain actions brought under such Act. 


IN THE HOUSE OF REPRESENTATIVES 
Marcu 10, 1982 


. McCrory introduced the following bill; which was referred to the Committee 


on the Judiciary 


A BILL 


amend the Clayton Act to establish a right of contribution 
with respect to damages in certain actions brought under 
such Act. 


Be it enacted by the Senate and House of Representa- 
tives of the United States of America in Congress assembled, 
That the Clayton Act (15 U.S.C. 12 et seq.) is amended by 
inserting after section 4H the following new section: 

“Sec. 41. (a) Any person who is liable for damages in 
an action brought under section 4, 4A, or 4C of this Act may 
claim contribution, in accordance with this section, from any 
other person jointly liable for such damages. 

“(b) A claim for contribution may be asserted by cross- 


claim, counterclaim, or third-party claim in the same action 
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as that in respect of which contribution rights are claimed, or 
in a separate action, whether or not an action has been 
brought or a judgment has been rendered against the person 
from whom contribution is sought. 

“(c) A claim for contribution shall be forever barred 
unless filed within six months after the entry of the final 
judgment for which contribution is sought. 

““(d) Contribution may not be claimed by or from a 
person who, pursuant to a settlement agreement entered into 
in good faith with a plaintiff in the action in respect of which 
contribution rights are claimed, has been released from liabil- 
ity or potential liability for the underlying claim. 

‘(e) In any action under section 4, 4A, or 4C of this 


Act, the court shall reduce the claim of any person releasing 


_any person from liability or potential liability for damages by 


the greatest of— 
(1) any amount stipulated for this purpose; 
“(2) the amount of the consideration paid for the 
release; or | 
“(3) the contribution share of the person released. 
“(f(1) Contribution and claim reduction rights shall, to 
the extent consistent with the fair and expeditious conduct of 
litigation, be determined in a proceeding following the trial of 


the action in respect of which contribution or claim reduction 


rights are claimed. 
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“(2) With respect to claims based upon price fixing 
among competitors, contribution shares shall be determined 
on the basis of the relative magnitude in the affected market 
of each such competitor’s sales or purchases of goods or sery- 
ices subject to the violation. 

(8) In determining contribution shares with respect to 
all other claims, the court shall consider the relative responsi- 
bility of each party for the origination or perpetration of the 
violation for which damages have been awarded and the 
benefits derived therefrom. 

“(g) Unless inconsistent with the just and expeditious 
conduct of litigation, contribution and claim reduction rights 
shall be determined by the court sitting without a jury. 

“(h) Nothing in this section shall affect the jot and 


several liability of any person.”’. 
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APPENDIX 2 


U.S. DEPARTMENT OF JUSTICE, 
ANTITRUST DIVISION, 
Washington, D.C., October 21, 1981. 


Hon. Peter W. RopIno, Jr., ‘ ; 
Chairman, Subcommittee on Monopolies and Commercial Law, Committee on the Ju- 
diciary, House of Representatives, Washington, D.C. 

Dear Mr. CHarrMAN: As you know, the issues of whether and in what manner to 
provide rights of contribution in antitrust litigation have been of considerable inter- 
est to the antitrust bar, the Congress, and the Department of Justice for several 
years. With the Supreme Court’s recent decision in Texas Industries, Inc. v. Radcliff 
Materials, Inc., 101 S. Ct. 2061 (1981), holding that contribution is unavailable in 
antitrust litigation absent congressional authorization, the center of the contribu- 
tion debate has clearly shifted to the Congress. The hearings currently being held 
by the Subcommittee are a most important forum in this debate, and I hope that 
the Department will be able to contribute meaningfully to those hearings. 

In furtherance of that goal, I have enclosed a draft contribution statute that re- 
flects my current thinking on the subject. This draft is submitted for the conven- 
ience of the Subcommittee, and does not represent a formal Department proposal. 

The draft is similar in many respects to H.R. 1242 and H.R. 4072. However, the 
draft broadens the scope of the legislation to provide rights of contribution in all 
antitrust cases, rather than only in horizontal price-fixing cases. I noted in my testi- 
mony before the Senate Judiciary Committee that a stronger argument could be 
made on fairness grounds for permitting contribution among defendants in rule of 
reason cases than in cases involving cartel-type violations such as horizontal price 
fixing. The difficulty has been in weighing the costs that broadening contribution 
legislation would generate against the benefits that it would bring. I believe that 
fairness tips the balance in favor of providing for contribution in all antitrust cases. 

Because there appears to be no one “best” contribution formula to apply outside 
the horizontal price-fixing area, the draft provides flexibility to judges to determine 
contribution shares in other cases by examining the relative responsibility of the 
involved parties for originating or carrying out the violation as well as the relative 
benefits obtained from the violation. I believe that this flexibility would help courts 
to achieve the fundamental fairness goal of contribution. Other features of the draft 
would help minimize any effects of contribution on ful! and fair settlements and on 
expeditious litigation of the antitrust case-in-chief. 

I hope that this draft will be of assistance to the Subcommittee in its considera- 
tion of contribution in antitrust litigation. Of course, I remain prepared to offer 
Mere | assistance I can to the Subcommittee during its consideration of this 
matter. 

Sincerely yours, 
WILLIAM F. BAXTER, 
Assistant Attorney General, Antitrust Division. 
Enclosure. 


DRAFT CONTRIBUTION STATUTE 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That the Clayton Act (15 U.S.C. 12 et seq.) is amend- 
ed by inserting after section 4H the following new section: 

“Sec. 41. (a) Any person who is liable for damages in an action brought under sec- 
tion 4, 4A, or 4C of this Act may claim contribution from any other person jointly 
liable for such damages in accordance with this section. 

‘“(b) A claim for contribution may be asserted by cross-claim, counterclaim, or 
third-party claim in the same action as that in respect of which contribution rights 
are Claimed, or in a separate action, whether or not an action has been brought or a 
judgment has been rendered against the person from whom contribution is sought. 

“(c) A claim for contribution shall be forever barred unless filed within six 
months after the entry of the final judgment for which contribution is sought. 

“(d) Contribution may not be claimed by or from a person who, pursuant to a set- 
tlement agreement entered into in good faith with a plaintiff in the action in re- 
spect of which contribution rights are claimed, has been released from liability or 
potential liability for the underlying claim. To avail itself of this subsection, a set- 
tling person must advise the court and all other persons party to such action, in 


425 


writing, of the existence of the settlement agreement within sixty (60) days of its 
execution, or of the filing of such action, whichever is later. 

(e) In any action under section 4, 4A, or 4C of this Act, the court shall reduce the 
claim of any person releasing any person from liability or potential liability for 
damages by the greatest of: (1) any amount stipulated for this purpose, (2) the 
amount of the consideration paid for the release, or (3) the contribution share of the 
person released. 

“(f) Contribution and claim reduction rights shall, to the extent consistent with 
the fair and expeditious conduct of litigation, be determined in a proceeding follow- 
ing the trial of the action in respect of which contribution or claim reduction rights 
are claimed. With respect to claims based upon price fixing among competitors, con- 
tribution shares shall be determined on the basis of the relative magnitude in the 
affected market of each such competitor’s sales or purchases of goods or services 
subject to the violation. In determining contribution shares with respect to all other 
claims, the court shall consider the relative responsibility of each party for the 
origination or perpetration of the violation for which damages have been awarded 
and the benefits derived therefrom. 

“(g) Contribution and claim reduction rights shall be determined by the court sit- 
ting without a jury. ; 

“(H) Nothing in this section shall affect the joint and several liability of any 
person. 

“(i) [Applicability provision, if any.] 

“G) If the application of any provision of this section to any person or circum- 
stance is held invalid, the remainder of the section and the application of such pro- 
vision to other persons or circumstances shall not be affected thereby’’.” 


DRAFT CONTRIBUTION STATUTE—SECTION-BY-SECTION ANALYSIS 


(a) Subsection (a) provides that there shall be rights of contribution among per- 
sons jointly liable for damages arising under the antitrust laws. This reverses the 
decision of the Supreme Court in Texas Industries, Inc. v. Radcliff Materials, Inc., 
101 S. Ct. 2061 (1981), denying contribution in antitrust damage actions. 

(b) Subsection (b) provides that contribution claims may be raised in the antitrust 
action-in-chief or in a separate action for contribution. Within the action-in-chief, 
claims for contribution may be raised by way of cross-claim, counterclaim, or third- 
party claim. This is intended to give the parties procedural flexibility in raising con- 
tribution issues. Contribution claims by defendants against nonparties to the under- 
lying antitrust action also may be raised in a separate action for contribution. There 
is no intention to affect in any way the underlying substantive law concerning lia- 
bility for antitrust damages. The subsection also provides that it is not necessary 
that there be a prior action for, or adjudication of, joint liability for antitrust dam- 
ages against a person before a claim for contribution may be asserted against that 
person. Such liability may be determined in the action for contribution. 

(c) Subsection (c) provides a six-month statute of limitations for contribution 
claims, measured from the date on which the antitrust judgment for which contri- 
bution is sought becomes final. This will provides ample time for those persons 
jointly liable for damages by reason of such judgment to file separate actions for 
contribution, and at the same time assure that all contribution claims will be filed 
expeditiously. 

(d) Subsection (d) provides that persons who have entered into good faith settle- 
ments with the plaintiff may neither sue nor be sued for contribution. Prohibiting 
claims for contribution against settled persons will encourage settlements by guar- 
anteeing that persons receiving settlements will be able to avoid binding determina- 
tions of liability and additional claims for damages once they have entered into a 
good faith settlement. Prohibiting suits for contribution by settled persons recog- 
nizes that settlement is a voluntary act, the consequences of which should affect 
none but the settling parties. A person who enters into an unwise settlement should 
not be able to shift the burden of that settlement to others, and this subsection 
therefore denies persons who settle the right to seek contribution based on such set- 
tlements. 

To insure that the parties to an antitrust action are aware of which persons are 
not subject to claims for contribution by reason by having reached a settlement with 
the plaintiff, this subsection requires that any person released in settlement so 
notify the court and all parties to the action in writing within sixty days of the ex- 
ecution of the settlement or, if the settlement occurs prior to the commencement of 
the action, within sixty days of the commencement, whichever is later. 
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(e) Subsection (e) provides for claim reduction in antitrust damage actions brought 
pursuant to Clayton Act Section 4, 4A, or 4C. When a plaintiff settles with a defend- 
ant in an antitrust action under current law, only the amount of the settlement is 
deducted from the plaintiff's claims against remaining defendants to avoid double 
recoveries. Zenith Radio Corp. v. Hazeltine Research, Inc., 401 U.S. 321 (1971). This 
would be changed to provide that a settlement reduces the plaintiffs remaining 
claims by the greatest of any amount stipulated for this purpose, the amount of the 
settlement, or the settling person’s contribution share. This will insure that nonset- 
tling defendants are not made worse off by reason of favorable settlement terms ne- 
gotiated between the plaintiff and settling persons. 

(f) Subsection (f) provides that contribution and claim reduction rights are to be 
decided after the conclusion of the antitrust case-in-chief, to the extent consistent 
with the fair and expeditious conduct of litigation. Some contribution issues, such as 
liability in cross-claim and counterclaim contexts, and perhaps in some unusual in- 
stances of third-party claims as well, might be expeditiously resolved in the case-in- 
chief, but in general, determining contribution and claim reduction rights after- 
wards should minimize interference with the underlying antitrust action. 

This subsection also provides the method to be used in calculating contribution 
shares. Regarding claims limited to price fixing among competitors, contribution 
shares are to be calculated on the basis of the relative magnitude of sales or pur- 
chases of the price-fixed goods or services in the market affected by the violation. 
Regarding all other claims, the court shall consider the relative responsibility of the 
parties for originating or carrying out the violation as well as the parties’ relative 
benefits from the violation. 

(g) Subsection (g) provides that contribution and claim reduction rights are to be 
determined by the court rather than by a jury. Contribution is an equitable doc- 
trine, and the complex issues required to be determined to afford contribution and 
claim reduction are best left to the court. It is also believed that subsection (g) will 
minimize the judicial resources and time needed to settle contribution and claim re- 
duction claims. 

(h) Subsection (h) is intended to make clear that this section does not alter the 
traditional rule that antitrust violators are jointly and severally liable for the dam- 
ages caused by their violations. 

(i) Subsection (i) would contain an applicability clause if Congress decides that one 
is desirable. The Department takes no position on the desirability of including an 
applicability clause or on its specifics if one is included. 

(j) Subsection (j) provides a severability clause. Its primary purpose is to protect 
the section should a court find that there is a right to have certain contribution or 
claim reduction issues determined by a jury, despite the direction of subsection (g) 
that such matters be determined by the court sitting without a jury. It indicates an 
intent not only that the rest of the section should be given full effect if subsection 
(g) is held invalid, but also that, should a court find that any particular contribution 
or claim reduction issue requires trial by jury, other such issues continue to be de- 
cided by the court. 
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APPENDIX 3 


DECEMBER 2, 1981. 
A. STEPHENS CLay, Esq., 
Kilpatrick & Cody, 
Atlanta, Ga. 


Dear Mr. Cray: Thank you for returning the corrected copy of your testimony 
from the hearing of October 21, 1981, on antitrust contribution to the staff of the 
Subcommittee on Monopolies and Commercial Law. As I suggested at the hearing, 
the Subcommittee has a few additional questions for which we request your written 
response at your earliest convenience. 

1. Please assume that the Subcommittee’s consideration of contribution legislation 
will, at least in part, involve an analysis of potential effects on deterrence. Under 
the current system, a number of factors—including the existence of treble damages 
and joint and several liability, the absence of contribution and claims reduction, and 
the rule that, in partial settlements, only the amount paid by the settling defendant 
is deducted from the total amount obtainable by the plaintiff—allegedly combine to 
create extraordinary exposure for a participant in a price-fixing conspiracy. 

(a) Are you aware of any empirical evidence that employees who contemplate par- 
ticipation in price-fixing conspiracies are aware of the various legal rules that work 
together to create this extraordinary exposure or even of the exposure itself? If so, 
what is the evidence? 

(b) Are you aware of any empirical evidence that extraordinary exposure causes 
senior management to enforce compliance with the antitrust laws more vigorously 
-than compliance with laws that provide only for actual damages? 

(c) Are you aware of any empirical evidence that suggests in any way that the 
reduction in exposure that would be caused by enactment of contribution legislation 
will result in reduced compliance with the antitrust laws? 

2. Please assume for the purposes of this question that the Subcommittee wishes 
to collect information on alternatives to contribution legislation that might amelio- 
rate the alleged imbalances of the present system. Based upon your experience, 
please comment on the following alternatives as well as any you may wish to add to 
the list. In doing so, we would appreciate your evaluation of the merits and demerits 
of each as well as your underlying reasoning. In addition, please rank the alterna- 
tives according to your view of their desirability. The alternatives are legislation 
that would: 

(a) Establish a ceiling for a defendant’s exposure—e.g., twice the treble damages 
attributable to an individual defendant’s sales; or 

(b) Make the trebling of damages discretionary; or 

(c) Provide that management that fastidiously attempted to comply with the anti- 
trust laws could obtain insurance for a portion of the liability arising from antitrust 
violations in contravention of company policy; or 

(d) Provide that, in instances of settlement, treble the amount paid by a settling 
defendant would be deducted from the settling defendant’s contribution share. 

3. Please assume that fairness to the investing public is an important factor in the 
Subcommittee’s consideration of contribution proposals. 

(a) It has often been asserted that a conspiracy could not function without all of 
its members and, therefore, all are equally at fault. Assuming it is true that all 
members must participate, does this mean that all are equally the cause of the 
plaintiff's injury or that all are equally at fault? 

(b) An analogy to the law of torts—which generally denies contribution to defend- 
ants involved in intentional wrongs—is often made. Is this applicable in the context 
of corporate liability where the shareholders, who must pay the judgment, have usu- 
ally not engaged in any conduct at all, much less intentional conduct? 

(c) Aren’t shareholders in effect strictly and vicariously liable for antitrust viola- 
tions of their employees? 

(d) What can senior management do to make certain that a company is not ex- 
posed to financial ruin on account of an antitrust violation by one of its employees? 

4. Please identify any practical or procedural problems (e.g., operation of statute 
of limitations, appealability of determinations, issues of coverage) that you would 
foresee if H.R. 1252, H.R. 4072, or the proposal of Assistant Attorney General 
Baxter (copy enclosed) were enacted into law. 
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Thank you again for your excellent oral and written presentations before the 
Committee and for your continuing assistance on this difficult issue. If you have any 
questions, please contact Jonathan Cuneo of the Subcommittee’s staff. 


Sincerely, ; 
Hon. Peter W. Ropino, Jr., Chairman. 


Enclosure. 
KiLpaAtrick & Copy, 


Atlanta, Ga., February 26, 1982. 


Re antitrust contribution. 

Hon. Peter W. Ropino, Jr., a. ; 

Congress of the United States, Committee on the Judiciary, House of Representatives, 
Washington, D.C. 


DEAR CHAIRMAN Roprno: I appreciated the opportunity which your committee 
provided me to express my views as an antitrust litigator at the contribution hear- 
ings on October 21, 1981. I have returned my corrected testimony, and in this letter 
am responding to the questions which you addressed to me in your letter of Decem- 
ber 2, 1981. Those questions, and my responses, are as follows: 

(a) Are you aware of any empirical evidence that employees who contemplate par- 
ticipation in price-fixing conspiracies are aware of the various legal rules that work 
together to create this extraordinary exposure or even of the exposure itself? If so, 
what is the evidence? 

Response. I am not aware of any such empirical evidence. In my experience, such 
awareness exists largely with respect to the employees of sophisticated regional or 
national business, many of which have had painful antitrust experiences in the past 
and have consequently instituted antitrust compliance programs whereby all em- 
ployees with significant marketing or pricing responsibilities are made more sensi- 
tive to the requirements of the antitrust laws. With respect to smaller or less sophis- 
ticated business enterprises, the involved employees frequently have an instinctive 
sense that their anti-competitive conduct is risky, but they are not certain why, and 
they have little or no idea of the consequences which could attach to that risk. They 
are particularly shocked to learn that they have criminal exposure. 

(b) Are you aware of any empirical evidence that extraordinary exposure causes 
senior management to enforce compliance with the antitrust laws more vigorously 
than compliance with laws that provide only for actual damages? 

Responses. As with respect to question (a), my response is based not on empirical 
evidence, but simply on my experience. 

Antitrust compliance programs are unique; they affect virtually every employee 
involved in marketing the company’s product. I am not aware of any comparable 
effort by businesses to educate their employees concerning the requirements of 
other laws. I do not, however, ascribe the difference to the treble damage provision 
of the Sherman Act, or to the joint and several liability concept which underlies 
anti-trust exposure, or to the absence of contribution rights. In my experience, the 
criminal sanctions provided by the Sherman Act, the Justice Department’s vigorous 
enforcement policies, and a very active antitrust plaintiffs’ bar, coupled with the 
relative ease of proving a per se antitrust violation under Section 1 of the Sherman 
Act, are the more crucial cornerstones of antitrust deterrence and are responsible 
for the existence of the extraordinary compliance programs. 

(c) Are you aware of any empirical evidence that suggests in any way that the 
reduction in exposure that would be caused by enactment of contribution legislation 
will result in reduced compliance with the antitrust laws? 

Response. No. I do not believe that compliance would be measurably affected. 

I do, however, have experience which persuades me that the creation of contribu- 
tion rights would geometrically increase the complexity and cost of antitrust litiga- 
tion without demonstrably increasing fairness. Whenever litigation becomes more 
complex and more expensive, deep-pocket defendants gain a significant tactical ad- 
vantage. Plaintiffs, smaller defendants, and parties on both sides eager to settle 
pee eiae early and to avoid the costs of litigation would be concomitantly disad- 
vantaged. 

With respect to the alternatives to contribution legislation which you discuss in 
your letter, I offer the following observations. 

If any changes are to be made, a claims reduction approach makes considerably 
more sense than the creation of contribution rights. Claims reduction effectively 
alters the principle of joint and several liability as it applies to the non-settling de- 
fendants, but does so in a way which does not create yet another level of expensive, 
timeconsuming litigation. 
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I also favor making the trebling of damages discretionary. The issue should be 
submitted to the jury. All efforts made by the company to avoid antitrust violations 
should be considered evidence relevant to the jury’s determination of the treble 
damage issue. 

I am not enthusiastic about either alternative (a) or alternative (c) as suggested in 
your letter. Alternative (a) is arbitrary. Alternative (c) is unworkable. 

With respect to the questions addressed in section 3 of your letter, I suggest that 
to the extent that shareholders are protected from the consequences of manage- 
ment’s tortious or illegal conduct, the ownership of the company loses incentive to 
monitor its operations, the undesirable business conduct is made inconsequential, 
and the public is the ultimate victim. I see no reason why shareholders should not 
be vicariously liable for the antitrust violations of their employees, at least to the 
extent of shareholder investment in the operation. shareholders, of course, also are 
direct beneficiaries of such illegal conspiracies if the conspiracy results in greater 
profits than otherwise would have been enjoyed. 

With respect to the risk that a company will be financially ruined as the result of 
an antitrust violation by one of its employees, effective antitrust compliance pro- 
grams which increase the employees’ awarness of the risks at issue are the best 
answer. To create the risk of financial ruin, a conspiracy must be successful over a 
substantial period of time, and must have resulted in a considerable elevation in the 
cost of the goods or services subject to the conspiracy. Diligent management should 
be able to discover the existence of such a conspiracy before it has been in effect for 
so long a period that its discovery may imperil the company. 

With respect to Assistant Attorney General Baxter’s proposal, if the creation of 
contribution rights were a good idea, the proposal might be as satisfactory as any, 
although I have considerable doubt whether contribution claims in the context of a 
Sherman Act case truly are equitable in nature and subject to resolution by the 
bench rather than the jury. Also, I fail entirely to understand how Mr. Baxter can 
maintain with a straight face that “nothing in our amendment alters the tradition- 
al rule that antitrust violators are jointly and severally liable for damages caused 
by their violations”. The claims reduction provisions, which by themselves may be a 
good idea, certainly derogate from the principle of joint and several liability as it 
applies to the remaining defendants. 

As I stated in my testimony, I beleive that restrictions on the operation of the 
joint and several liability principle, perhaps through claims reduction, and a recon- 
sideration of the mandatory treble damage remedy would be preferable alternatives 
to the creation of contribution rights. I urge that the Committee further explore 
these simpler, more effective alternatives. 

Yours sincerely, 
A. STEPHENS CLAY. 


DECEMBER 2, 1981. 


STEPHEN D. SUSMAN, Esq., 
Susman & McGowan, 
Houston, Tex. 

DEAR Mr. SusMAN: Thank you for returning the corrected copy of your testimony 
from the hearing of October 21, 1981, on antitrust contribution to the staff of the 
Subcommittee on Monopolies and Commercial Law. As I suggested at the hearing, 
the Subcommittee has a few additional questions for which we request your written 
response at your earliest convenience. ate 

1. Please assume that the Subcommittee’s consideration of contribution legislation 
will, at least in part, involve an analysis of potential effects on deterrence. Under 
the current system, a number of factors—including the existence of treble damages 
and joint and several liability, the absence of contribution and claims reduction, and 
the rule that, in partial settlements, only the amount paid by the settling defendant 
is deducted from the total amount obtainable by the plaintiff—allegedly combine to 
create extraordinary exposure for a participant in a price-fixing conspiracy. 

(a) Are you aware of any empirical evidence that employees who contemplate par- 
ticipation in price-fixing conspiracies are aware of the various legal rules that work 
together tc create this extraordinary exposure or even of the exposure itself? If so, 
what is the evidence? » ; 

(b) Are you aware of any empirical evidence that extraordinary exposure causes 
senior management to enforce compliance with the antitrust laws more vigorously 
than compliance with laws that provide only for actual damages? 
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(c) Are you aware of any empirical evidence that suggests in any way that the 
reduction in exposure that would be caused by enactment of contribution legislation 
will result in reduced compliance with the antitrust laws? , 

2. Please assume for the purposes of this question that the Subcommittee wishes 
to collect information on alternatives to contribution legislation that might amelio- 
rate the alleged imbalances of the present system. Based upon your experience, 
please comment on the following alternatives as well as any you may wish to add to 
the list. In doing so, we would appreciate your evaluation of the merits and demerits 
of each as well as your underlying reasoning. In addition, please rank the alterna- 
tives according to your view of their desirability. The alternatives are legislation 
that would: 

(a) Establish a ceiling for a defendant’s exposure—e.g., twice the treble damages 
attributable to an individual defendant’s sales; or 

(b) Make the trebling of damages discretionary; or 

(c) Provide that management that fastidiously attempted to comply with the anti- 
trust laws could obtain insurance for a portion of the liability arising from antitrust 
violations in contravention of company policy; or 

(d) Provide that, in instances of settlement, treble the amount paid by a settling 
defendant would be deducted from the settling defendant’s contribution share. 

3. Please assume that fairness to the investing public is an important factor in the 
Subcommittee’s consideration of contribution proposals. 

(a) It has often been asserted that a conspiracy could not function without all of 
its members and, therefore, all are equally at fault. Assuming it is true that all 
members must participate, does this mean that all are equally the cause of the 
plaintiff's injury or that all are equally at fault? 

(b) An analogy to the law of torts—which generally denies contribution to defend- 
ants involved in intentional wrongs—is often made. Is this applicable in the context 
of corporate liability where the shareholders, who must pay the judgment, have usu- 
ally not engaged in any conduct at all, much less intentional conduct? 

(c) Aren’t shareholders in effect strictly and vicariously liable for antitrust viola- 
tions of their employees? 

(d) What can senior management do to make certain that a company is not ex- 
posed to financial ruin on account of an antitrust violation by one of its employees? 

4. In addition, Mr. Evans requests your responses to the following questions: 

(a) You stated in your testimony that only ten percent of the “co-conspirators” 
were named by plaintiffs in eleven particular price-fixing cases. If this is a repre- 
sentative sample, doesn’t this nine-out-of-ten chance of completely avoiding any lia- 
bility seriously undermine effective enforcement by “private attorneys general”? 

(b) Do the provisions of any settlement agreement in the Corrugated case, includ- 
ing the “best efforts’ and “cooperation” clauses, require any defendant in that case 
to oppose, lobby against, or help you in lobbying against contribution/claim reduc- 
tion legislation? 

(c) You testified that plaintiffs typically do not save smaller, less culpable defend- 
ants until late in the proceedings; yet, isn’t it the fact that one of the initial settle- 
ments you negotiated in the Corrugated case was with the defendant with the larg- 
est market share, as well as one of the most culpable defendants in that it had been 
given the maximum criminal sentence following a plea of nolo contendere and four 
of its individual employees had been indicted in the preceding criminal case? 

(d) Do you have any understandings, agreements or arrangements with any of the 
defendants in Corrugated with respect to any pending or future cases? If so, how 
would this legislation affect those agreements? 

(e) What effect, if any, will this legislation have on the level of plaintiffs’ attor- 
neys fees? 

Thank you once again for your excellent oral and written presentations before the 
Committee and for your continuing assistance on this difficult issue. If you have any 
questions, please contact Jonathan Cuneo of the Subcommittee’s staff. 

Sincerely, 


Peter W. Ropino, Jr., Chairman. 
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SusMAN & McGowan, 
ATTORNEYS AT Law, 
Houston, Tex., December 17, 1981. 
Hon. Peter W. Ropino, Jr., 


Congress of the United States, Committee on the Judiciary, House of Representatives, 
Washington, D.C. 


DEAR CHAIRMAN RopiNno: Enclosed are my written responses to the questions 
raised in your letter of December 2, 1981. 

Question No. 1. 1. Please assume that the Subcommittee’s consideration of contri- 
bution legislation will, at least in part, involve an analysis of potential effects on 
deterrence. Under the current system, a number of factors—including the existence 
of treble damages and joint several liability, the absence of contribution and claims 
reduction, and the rule that, in partial settlements, only the amount paid by the 
settling defendant is deducted from the total amount obtainable by the plaintiff— 
allegedly combine to create extraordinary exposure for a participant in a price- 
fixing conspiracy. 

_(a) Are you aware of any empirical evidence that employees who contemplate par- 
ticipation in price-fixing conspiracies are aware of the various legal rules that work 
together to create this extraordinary exposure or even of the exposure itself? If so, 
what is the evidence? 

(b) Are you aware of any empirical evidence that extraordinary exposure causes 
senior management to enforce compliance with the antitrust laws more vigorously 
than compliance with laws that provide only for actual damages? 

(c) Are you aware of any empirical evidence that suggests in any way that the 
reduction in exposure that would be caused by enactment of contribution legislation 
will result in reduced compliance with the antitrust laws? 

Answer to question No. 1 (a) there is abundant evidence that employees who con- 
template participation in price-fixing conspiracies are aware of the extraordinary 
exposure created by the antitrust laws. In the numerous price-fixing cases in which 
I have participated as counsel, employees who fix prices realize that their conduct is 
wrong and attempt to conceal it. Businessmen are aware the mass media of the 
magnitude of potential antitrust damages as indicated by the large jury verdicts in 
cases such as the Corrugated Container Antitrust Litigation and Plywood Antitrust 
Litigation. The extent of the exposure in these cases directly depends on rules con- 
cerning contribution and joint and several liability. Although people in the business 
world have little personal knowledge of the names and mechanics of the rules for 
allocation of antitrust damages among conspirators, they are aware of the enormous 
exposure evidenced by cases such as the Corrugated case. Cases such as the Corru- 
gated case are discussed in seminars sponsored by corporations to encourage compli- 
ance with the antitrust laws. 

(b) In the paper products industry, which sells a number of products which were 
subject to price-fixing, tremendous strides have been made in the last several years 
to ensure compliance with antitrust laws. Recent antitrust compliance programs in 
this industry include: (1) detailed written examinations concerning the antitrust 
laws; (2) films depicting the possible consequences of antitrust violations; and (8) in- 
dividual interviews by attorneys with employees with pricing authority. In the cor- 
rugated box business we have learned of basic changes in the procedures by which 
boxes are priced. For example, computerized, cost-based pricing procedures have 
been implemented to remove much of the potential for abuse. The role of private 
actions in prompting reform recently in the box industry is emphasized by the prior 
persistence of price fixing despite several government actions and consent decrees 
during the previous half century. Though I personally do not know the extent to 
which business executives are familiar with the various rules of antitrust damages, 
I do know that many businessmen appreciate the results of those rules. I and other 
lawyers in my firm who counsel on antitrust are also familiar with the powerful 
effect of advice to comply with the antitrust laws when the consequences of non- 
compliance are explained to clients in some detail. It is also my impression, based 
on conversations with lawyers who counsel clients on matters such as tax, environ- 
mental law, energy law and securities law that properly-advised business people are 
less likely to violate the antitrust laws than many other laws because of the greater 
exposure in antitrust. : 

(c) Note the natural inclination of the above observations with respect to the in- 
creased incentives to violate the antitrust laws should civil penalties be reduced. 
Lawyers who write opinion letters describe to their clients the legal risks of engag- 
ing in certain conduct. The rules of antitrust damages significantly enhance those 
legal risks. Unlike some areas of law in which attorneys highlight the “grey area 
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of compliance with the laws, attorneys advising clients regarding possible price- 
fixing discourage questionable behavior in no uncertain terms. 

Most businessmen are accustomed to evaluating the costs and benefits of making 
decisions. With claim reduction, a firm’s liability for price-fixing will be limited to 
treble damages based on its market share. Because of delay inherent in detecting a 
violation and prosecuting litigation to completion, and because of the low probabil- 
ity of detection, price-fixing penalized only by the possibility of treble damages at- 
tributable to the overcharge on the firm’s own sales still may offer benefits which 
exceed the costs. , 

Question No. 2. 2. Please assume for the purposes of this question that the Sub- 
committee wishes to collect information on alternatives to contribution legislation 
that might ameliorate the alleged imbalances of the present system. Based upon 
your experience, please comment on the following alternatives as well as any you 
may wish to add to the list. In doing so, we would appreciate your evaluation of the 
merits and demerits of each as well as your underlying reasoning. In addition, 
please rank the alternatives according to your view of their desirability. The alter- 
natives are legislation that would: 

(a) Establish a ceiling for a defendant’s exposure—e.g., twice the treble damages 
attributable to an individual defendant’s sales; or 

(b) Make the trebling of damages discretionary; or 

(c) Provide that management that fastidiously attempted to comply with the anti- 
trust laws could obtain insurance for a portion of the liability arising from antitrust 
violations in contravention of company policy; or 

(d) Provide that, in instances of settlement, treble the amount paid by a settling 
defendant would be deducted from the setting defendant’s contribution share. 

Answer to question No. 2. Alternative (a) would reduce the deterrent effect of the 
antitrust laws more than the current contribution proposals since it directly de- 
stroys joint and several liability and allows each company to calculate precisely the 
consequences of getting caught. 

Making trebled damages discretionary (Alternative (b)) would simply be a repudi- 
ation of the rule of treble damages known in the common and statutory law of anti- 
trust since the early 17th century. This repudiation of treble damages is particular- 
ly alarming for per se cases, for which there is no redeeming social value and for 
which there is no plausible claim of overdeterrence. However, if the trebling is left 
to the discretion of the jury, the consequences of a violation may still be sufficiently 
unpredictable to be a deterrent. For a fuller explanation of my attitudes on treble 
damages, I enclose a corrected draft of remarks I delivered at a symposium on 
treble damages at the ABA Convention last summer. 

Of all of the alternatives suggested in the above question, alternative (c), permit- 
ting the possibility of antitrust liability insurance, seems to be the fairest and most 
efficient means to “ameliorate the alleged imbalances of the present system.” Insur- 


Question No. 3. 3. Please assume that fairness to the investing public is an impor- 
tant factor in the Subcommittee’s consideration of contribution proposals. 
_ (a) It has often been asserted that a conspiracy could not function without all of 
its members and, therefore, all are equally at fault. Assuming it is true that all 
members must participate, does this mean that all are equally the cause of the 
plaintiff's injury or that all are equally at fault? 


(d) What can senior management do to make certain that a company is not ex- 
posed to financial ruin on account of an antitrust violation by one of its employees? 

Answer to question No. 3. (a) All members of an antitrust conspiracy are equally 
the cause of plaintiff's injury. All it takes is one employee or officer of one compan 
telling his story to the Department of Justice or a private antitrust attorne 2 
begin the dismantling of an antitrust conspiracy. Since the antitrust laws are oi 
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latory statutes designed to order economic behavior rather than to allocate moral 
fault, it is unclear what “‘fault’”’ means in this context. It is true, of course, that even 
within a conspiracy some individuals and corporations are more active in organizing 
and encouraging the conspiracy than are others, and are more likely to be found 
liable for an intentional criminal violation of the antitrust laws. 

(b) & (c) The shareholders of a corporation, through their board of directors, are 
responsible for the acts of the corporation, though shareholders are not personally 


liable for corporate conduct. The victims of a price-fixing conspiracy are also the 


shareholders of corporations who are overcharged. So, for example, in the Corrugat- 
ed Container Antitrust Litigation the victims of the price-fixing conspiracy were sev- 
eral hundreds of thousands of American businesses, mostly corporations, owned by 
shareholders. All economic regulatory policies affect the economic interests of share- 
holders. Regulations preventing corporations from poisoning the air and water, cre- 
ating unsafe conditions for their employees, and defrauding creditors, for example, 
might reduce the profitability of a particular business, and therefore affect share- 
holders. But corporations and their shareholders, as individuals, are also consumers 
of goods and services with a stake in the competitive system. Discouraging anticom- 
petitive acts by imposing economic sanctions is not somehow unfair to their ulti- 
mate interests. 

(d) Enlightened managements can pursue very strong antitrust compliance pro- 
grams. Employees caught violating the antitrust laws can be fired immediately, 
rather than being promoted as in the case of The Mead Corporation, which was 
found liable in the Corrugated case. Employees should be aware that their employer 
will not pay their legal expenses for defending against criminal and civil antitrust 
actions. A company can prohibit its marketing employees from attending trade asso- 
ciation meetings with their counterparts in other firms and engaging in other social 
activities with competitors which are a breeding ground for anticompetitive under- 
standings. It is inconceivable to me that if a company follows strict antitrust compli- 
ance programs, such as the above, it would be exposed to financial ruin on account 
of an antitrust violation by one of its employees. I know of no private action ever 
brought, settled, or tried in which a company faced financial ruin because of some 
employee acting on a frolic of his own, where the company either did not encourage 
or wink at the conduct. 

Question No. 4. 4. In addition, Mr. Evans requested your responses to the follow- 
ing questions: 

(a) You stated in your testimony that only ten percent of the “co-conspirators” 
were named by plaintiffs in eleven particular price-fixing cases. If this is a repre- 
sentative sample, doesn’t this nine-out-of-ten chance of completely avoiding any lia- 
bility seriously undermine effective enforcement by ‘‘private attorneys general’’? 

(b) Do the provisions of any settlement agreement in the Corrugated case, includ- 
ing the “best efforts” and “cooperation” clauses, require any defendant in that case 
to oppose, lobby against, or help you in lobbying against contribution/claim reduc- 
tion legislation? 

(c) You testified that plaintiffs typically do not have smaller, less culpable defend- 
ants until late in the proceedings; yet, isn’t it the fact that one of the initial settle- 
ments you negotiated in the Corrugated case was with the defendant with the larg- 
est market share, as well as one of the most culpable defendants in that it had been 
given the maximum criminal sentence following a plea of nolo contendere and four 
of its individual employees had been indicted in the preceding criminal case? 

(d) Do you have any understandings, agreements or arrangements with any of the 
defendants in Corrugated with respect to any pending or future cases? If so, how 
would this legislation affect those agreements? 

(e) What effect, if any, will this legislation have on the level of plaintiffs’ attor- 
neys fees? 

Answer to question No. 4. (a) I stated in my testimony that only a small percent- 
age of co-conspirators are sued by plaintiffs in private actions against price-fixers. 
This is because most co-conspirators are natural persons and private plaintiffs seek 
to recover damages from business entities who are more likely to be able to pay 
judgments. Those business entities normally are the employers of the individual co- 
conspirators, so those individual co-conspirators are indirectly discouraged from vio- 
lating the antitrust laws even when they are not named as defendants. Therefore, 
the effective enforcement of the law by private attorneys general is not undermined 
by failure to sue natural persons. There are also corporate co-conspirators who are 
not sued, and they are usually small companies who cannot afford to pay or compa- 
nies who were not known to be central participants. Because these co-conspirators 
cannot predict in advance whether they will be sued, the threat of suit remains a 


powerful deterrent. 
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(b) No. or ; 

(c) Plaintiffs negotiated a settlement in the Corrugated case for $8.3 million with: 
International Paper Co. This settlement agreement was made before the class wass 
certified, before any deposition discovery, and before plaintiffs had access to anyr 
transcripts of proceedings before the grand jury. It was intended to be an ice-break-- 
er settlement that would encourage others in the future. Before we negotiated the» 
settlement with International Paper Co., we had settlement discussions with otherr 
companies, including Mead. We offered to settle the case with Mead at that time forr 
$3 million. When Mead rejected this offer, we went to other defendants includingr 
International Paper. Subsequent legal developments and discovery in the case indi-- 
cated that the conspiracy was far more wide-ranging and provable than we could! 
ascertain at the time of the International Paper settlement. The district court's) 
findings concerning the fairness, adequacy and resonableness of this settlement is 
attached. 

(d) No. . mm 

(e) As a matter of common sense this legislation should not affect plaintiffs rea- 
sonable attorneys’ fees sought against Mead under Section 4 of the Clayton Act. In 
evaluating the result achieved for the purpose of determining reasonable attorneys 
fees, the court should not consider the effect of any subsequent changes of law. Fur- 
thermore, the amounts already obtained through settlement should easily support 
the amount of fees currently contemplated. In other words, the fees will most likely 
be the same whether we recover $325 million or $500 million. If anything, passage 
of this legislation and its being made applicable retroactively to Corrugated would 
benefit the attorneys though not the class. It would facilitate settlement with Mead 
and allow the attorneys to wrap up the case and be paid sooner. 

If you have any further questions or comments, do not hesitate to write or phone. 

Sincerely, 
Susman & McGowan, 
STEPHEN D. SUSMAN. 
Enclosures. 


Mr. Susman. Deterrence is based upon the likelihood that someone’s going to file 
a suit. The likelihood the suit will be filed and pursued with diligence is directly 
related to the amount of potential recovery. The private right of action is an impor- 
tant part of the free enterprise system. And the plaintiffs bar is likely to be more 
cost-conscious and efficient than public prosecutors. 

The travesties of the antitrust litigation of the last decade have been government 
cases, not private cases. Cases like the IBM case and the AT&T case should never 
have been brought because they waste so much judicial time. In contrast, the little 
dealer termination cases aren’t requiring trials of two years or three years and 
countless millions of dollars. It’s the government’s cases, where government pros- 
ecutors are answerable to no one, where they are not motivated by their own eco- 
nomic self-interest or their client’s, for that matter, that in my view have caused 
the problem. 

Private lawyers who handle a case are extremely cost conscious. You look at a 
case; is this a $5 million case, a $500,000 case, a $100,000 case? In a class action, 
lawyers are usually compensated from a settlement fund. That settlement is directly 
related to the potential exposure of the defendants. If the settlement value with 
treble damages is three times the settlement value without treble damages, the at- 
torney is more likely to be compensated for the full value of his services. 

Class actions are expensive. Notice alone can cost hundreds of thousands of dol- 
lars. A single plaintifi s lawyer often cannot finance it on his own. If it’s a $30 mil- 
lion case, you're going to get a lot of law firms across the country active and in- 
volved in financing and prosecuting a price-fixing class action with a vigor that 
equals or exceeds that of the federal government. On the other hand, if it’s a $10 
million case, there will be a third as many law firms involved and a third as much 
effort involved. So the prosecutorial effort of the private bar is going to be directly 
related to the amount at stake. 

Let’s talk about non-class actions and get out of the horizontal area and into some 
other area, individual actions. Ninety-five percent of the small businessmen that 
come to see me, that come in my front door, come to see me because they've heard 
of treble damages. So, I mean if they hadn’t heard of treble damages because treble 
damages were eliminated, I probably wouldn’t see 95 percent of the folks I see, be- 
cause they just wouldn’t come. F 

Seventy-five percent of those that come can’t afford to pay me by the hour and 
are looking for someone to handle their case on a contingent fee basis. So the ques- 
tion posed to me—I am a plaintiff or 33-percent plaintiff in antitrust cases most of 
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the time—is, Would I rather be a 33-percent plaintiff or would I rather be an 11- 
percent plaintiff?” To ask the question is to answer it. I would not now take treble 
damages cases for 11 percent of recovery. If you’re going to cut down my piece of 
the action by two-thirds, you better find another lawyer because I’m not going to 
handle an antitrust case for 11 percent contingency, which would be my equivalent 
Ge retsaion for actual damages. You’ve got to offer the incentive to assert one’s 
rights. 

The only argument I’ve heard against private enforcement is that it makes bad 
law. But that’s changing. People like Baxter and others are improving the law, ac- 
cording to them, without eliminating treble damages. Courts are changing. They’re 
granting summary judgments against plaintiffs. The law is getting much more 
conservative. There’s not much left for the plaintiff in the vertical area at all. All 
this without changing the remedy function. It’s been a change in the substantive 
rules of law. So the fact that you have treble damages is not what causes wild law 
to be made. It’s the fact that you used to have people sitting in Mr. Baxter’s position 
that took different views, influenced courts differently, that caused bad law to be 
made and a whole lot of suits to be filed, not the treble damages. I don’t think you 
ould erm treble damages without some concrete evidence that they've done 
mischief. 

Mr. Susman. I think in many respects it is. I think that for a number of reasons. 
In the first place, we now have returned to a rule of reason regime in antitrust. 
There are no more easy cases. And once you're in the rule of reason regime, you get 
very vague and murky standards. You are in the position, as a plaintiff, of having to 
prove the existence of a relevant market, the power of the defendant in that rele- 
vant market—questions that almost invariably require the services of an expensive 
economist. And it costs a lot of money and it takes a lot of time. The mere return to 
the rule of reason regime makes antitrust litigation from the plaintiff's point of 
view a lot more risky. 

I remember when I first began doing plaintiff's antitrust I went to Houston and 
joined a plaintiff's personal injury firm because I was told that’s where the action’s 
at and those guys are used to rolling the dice and it would be a nice mix to do plain- 
tiffs antitrust work in a personal injury firm. And that was part true and part not 
true. When I saw my first longshoreman who had been injured, he came in my 
office and lifted up his shirt, and I could see his scar. Well, no antitrust plaintiffs 
were able to show me their scars. And all that means is that when a guy comes into 
my office and asks me about taking a case on a 33 percent basis, you know, it’s very 
risky. Has he been injured? By how much? Who am I to believe? In contrast, in the 
personal injury area there is a value for a leg or an arm or a quadraplegic or a 
paraplegic. 

There is obviously, in most cases, a disparity of resources between the plaintiff 
and the defendant. There are certain things about antitrust cases which just make 
it very difficult for the plaintiff. Courts do not like to set them for trial. Rear-enders 
get set all the time, in spite of commentators claiming the diversity of jurisdiction is 
bad. But federal courts know that if an antitrust case is coming down the pike, 
there goes a month or two months or three months of my time, so they don’t get set. 
So the delay in antitrust litigation is a major impediment to the plaintiff. 

They tend to be, and certainly under a rule of reason analysis would be, long 
trials, not short trials. A personal injury case would be tried in a week; most anti- 
trust cases take longer. And it goes without saying that the longer the trial, the 
greater the chance for reversible error. I don’t care how good the lawyer, how good 
the judge or how good the case. PS ; 

There is, as Bill pointed out, a lack of any kind of realistic prejudgment interest. 
Working with my calculator and current interest rates, a judgment in 1987 for con- 
duct committed today in 1981 needs to be three times the amount of actual damages 
to fairly compensate a plaintiff. Yet that time lag of six years between date of 
injury and date of judgment is abnormally short in a typical antitrust case. _ 

The four-year statute of limitations with a continuing conduct kind of situation 
means usually that actual damages for the last four years tend to understate the 
harm done to the plaintiff and the benefit obtained by the defendant. 

So, for these reasons in the typical antitrust case, it seems to me that you must 
have a trebling element. You may say, “Well, that’s not really fairly compensating 
the plaintiff.’”’ Whether it’s fairly compensating the plaintiff or inducing someone to 
handle the plaintiff's case, you’ve got to have the trebling element. 

The question can be asking, “Why is this different than a tort case or a products 
liability case or cases like that?’ Well, in the first place, I think that even in those 
areas we realize that there are certain times when the actual damage scheme just 
doesn’t work. Workmen’s compensation is the best example in the tort area, where 
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we have provided a statutory scheme to protect employees because the normal tort 
system just doesn’t protect them. Products liability, we provide strict liability, no 
treble damages. So the idea of treble damages as a tool of providing actual compen- 
sation is not, I find, particularly unusual. 

I have thought a lot about why actually, in most of these other areas, you re al- 
lowed to go to a jury on a punitive damage claim. And I’m not sure there’s that 
much difference between an intentional common law tort and antitrust where you 
go to the jury with a punitive damage claim. ’ ; 

In the antiturst cases which I have tried where I’ve gotten a verdict for the plain- 
tiff, had I been able to argue punitive damages to the jury I would have gotten puni- 
tive damages in many cases in excess of twice the actual damages. In those cases I 
would be able to inform the jury of the defendant’s ability to pay a judgment, which 
is quite proper in arguing a punitive damage case to a jury. And I think if antitrust 
juries were aware of the defendant’s ability to pay, that might help me on actual 
damages. 

MS ony is that there’s not that much difference between common law torts, 
intentional torts, and antitrust. A lot of plaintiffs lawyers now, and I’m one of 
them, are moving antitrust cases into state court, keeping them out of federal court. 
Why? Because we don’t want a summary judgment granted against us. Federal 
judges are likely to do that, whereas state court judges are unlikely to do that, at 
least in Texas. I get as much mileage out of the threat of punitive damages as I do 
out of the notion of treble damages. And I just think there’s that movement in the 
law. So I think trebling is necessary to ensure compensation. 

Mr. Sms. You’ve got a point, Bob? 

Mr. Prrorsky. Yes, two really. One is, I think Steve is absolutely right. Trebling 
isn’t really trebling because there is no interest in the inflationary effect on the 
economy. It’s not taken into account. You don’t get anything like three times what 
you lost if you bring a case seven years later. 

But on another point that Steve made, I think I would tend to come out the other 
way. And I think it’s because I frame the question differently than he does. He sug- 


gests that there’s all the more reason in the rule of reason cases to allow trebling or — 


multiple damages than in per se cases. And I think part of the reason is because 
they’re so difficult to win; I agree with that. And part of the reason is because, as he 
put it earlier, as he sees it the bad side of treble damage litigation is that it makes 
bad law. But I don’t really think that’s the bad side of treble damage litigation. You 
can make bad law anywhere. You can make bad law in government cases easily, 
you can make bad law in textbooks, in all sort of way. 

I think the problem, the thing that bothers people about mandatory treble dam- 
ages is that it deters all kinds of efficient conduct which is never really litigated. 
When you set up a rule that makes it very dangerous to cut off an inept distributor 
for fear that you'll be sued or to get into a joint sales venture or to set up an exclu- 
sive dealing contract, remember, you’re talking about a terrain where the legal and 
the illegal are adjacent to each other. There’s a very difficult line between the two. 

Remember also that 70 percent of these cases, historically, have been settled. So 
the cost to all of us of mandatory treble damage litigation in these rule of reason 
areas is that it pushes people into settling or it pushes people into not taking dan- 
gerous actions under a rule of reason although, if the truth were known, if the law 
were fully elaborated, they would realize that that’s conduct that they would profit 
from and from which the economy would profit. 

So when you frame the question that way, then it seems to me, now picking up on 
what both Bill and Steve said, that treble damages may not be nearly enough to do 
the job when you're talking about cartel behavior because it’s so difficult to detect. 
On the other hand, mandatory treble damages for something like a tie-in sale that 
is the same order of damages as for horizontal price-fixing seems to me not to make 
sense. 

Mr. Susman. And my response to you, Bob, is if you’ve got a problem of treble 
damages keeping people too far back from an otherwise murky, blurred line, draw 
your lines cleaner. I don’t see anything offensive about punishing a person with 
treble damages or whatever you want to call it for stepping over the line. Your con- 
cern is the lines are fuzzy and therefore we ought not to have treble damages be- 
cause that keeps people from going as close to the line as they ought to go to engage 
in socially desirable behavior. I just say make your lines clearer. 

_ Mr. Pirorsky. I wish they ‘were my lines to make. And of course we’re all for clear 
lines. But when you're talking about rule of reason, it’s in the nature of the beast 


that there’s going to be a grey area. And to penalize companies for moving into that 
grey area with very heavy damages. 
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Remember now, I want them to be penalized. I’m not concerned, by the way, 
about changes of law; that’s not the problem because I think that can be dealt with 
by not making damages automatically retroactive. I am concerned about heavy 
damages in situations in which there’s a grey area and where people honestly aren't 
sure what they can do and what they can’t. 

It seems to me single damages plus an injunction might be all we need in that 
area, or multiple damages within the discretion of somebody, judge, jury, et cetera. 
But I am troubled by heavy penal damages, recognizing of course that in the perfect 
world we draw the line clearer and thereby eliminate the problem that I raised. 

Mr. WeinsBAum. Well, another thing that bothers me about what Steve said is 
your justification in part at least, Steve, for treble damages across the board because 
these cases are all so expensive to bring. I think that’s the wrong way to attack the 
problem of costly litigation. You don’t penalize people trebly in an unfair manner in 
this murky area we’re talking about or in a rule of reason case simply because it 
costs a lot to prove the case. I think we have to get at that some other way, single 
damages with interest from the time of the violation or streamlining the way we try 
cases. But I am equally troubled by the fact that we have to do this simply because 
these cases are so expensive. 

Mr. SusMan. We began with the premise that I think everyone agrees with, that 
private enforcement has a place and should be encouraged. Okay? Now you've got to 
figure out how to encourage it. And I’m telling you that single damages are not 
enough. And they are no encouragement in a rule of reason case. You’d have to be 
insane to undertake a rule of reason case for single damages unless you were paid 
by the hour by a major corporation who has filed a suit not to recover damages but 
for other reasons—they want to satisfy stockholders they’re good boys, the President 
wants to explain why he had three bad years. I mean, it has nothing to do with the 
little guy who gets hurt. I deal in my practice with the little guy who gets hurt, the 
small businessman who gets hurt. And he’d be insane to file and antitrust case 
against your client for actual damages. And I have to tell him that. He can’t afford 
it and I can’t afford to do it for him. So what are you going to do? 


B. International Paper Company 


The second settlement negotiated was with International Paper Company, for $8.3 
million. This constitutes a payment of $1 million per percentage point of Interna- 
tional Paper’s 8.3 percent share of the defendants’ market. 

International Paper is the second largest manufacturer of corrugated materials. It 
has had extensive involvement in antitrust cases concerning this industry. In 1939, 
it was charged with criminal violations of the Sherman Act. In that prosecution 
(United States v. National Container Assn.), the NCA, twelve regional container as- 
sociations, twenty-seven corporations and twenty-eight individuals were charged 
with price fixing and production limitation agreements on shipping containers. Only 
one corporation and two individuals went to trial, the prosecution being dropped 
with respect to all other defendants on April 23, 1940, when a consent decree was 
entered in a companion civil case. International Paper was a party to the Container 
case, concluded in 1970. It was also a defendant in the 1974 paper label price-fixing 
case (United States v. H. S. Crocket, Inc.) and the 1976 folding carton case (United 
States v. Alion Box Board Co.). In both those actions it pled nolo contendere and was 
fined. 

Based on the Corrugated grand jury investigation, the Government identified 
forty-five International Paper employees as participants in the alleged conspiracy; 
four were indicted for the misdemeanor (pre-1975) period. International Paper was 
indicted for the felony (post-1974) period. The corporation and four employees pled 
nolo contendere and were sentenced by this court.! 

International Paper’s settlement followed by one month the settlement of St. 
Regis Paper Company, the first defendant to settle with the class. After the St. 
Regis settlement became public, a number of indicted and unindicted defendants 
contacted plaintiffs regarding the possibility of settlement, but none of these tenta- 
tive contacts produced concrete offers substantially better than the $428,000 per per- 
centage point of defendant’s share of the market paid by St. Regis. Memorandum of 
Class Plaintiffs in Support of Their Motion for Preliminary Approval of All Settle- 
ments at 8. 

In an effort to develop a strategy to break this logjam and determine a consistent 
precertification settlement value for the entire case, the Plaintiffs’ Steering Com- 


1In this regard, it should be noted that the jury in the class trial found International Paper to 
be a member of the alleged conspiracy. 
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mittee met in New York City on August 9, 1978. The Steering Committee reviewed 
a report on plaintiffs’ review of the grand jury documents, the Government's recent- 
ly filed Bill of Particulars, the history of settlement overtures, the possible impact of 
the Fifth Circuit’s recent opinion in Alabama v. Blue Bird Body Co., 573 F.2d 309 
(5th Cir. 1978), and the recommendation of the Plaintiff's Ad Hoc Settlement Com- 
mittee, which had available to it certain tentative damage projections by plaintiffs 
economist, Dr. Richard Hoyt, and by one of the defendants’ economists. Jd. at 9. All 
members of the Steering Committee thought that something had to be done with at 
least one major indicted defendant to break the ice and that it was appropriate to 
offer more favorable terms to the first defendant to settle. Id. The Steering Commit- 
tee also agreed that International Paper was a logical candidate to break the settle- 
ment impasse, since it had previously indicated a willingness to pay significantly 
more than the St. Regis settlement level. Also, the Steering Committee believed 
that International Paper’s substantial market share would make the total amount 
of the settlement high enough to have an impact on the remaining defendants and 
would provide the class with substantial funds to prosecute the case against the re- 
maining defendants. Id. 

The settlement with International Paper was for $1 million per percentage point 
of its market share. A settlement with all defendants at this rate would have yield- 
ed $100 million, the preclass-certification value the plaintiffs’ committee had as- 
cribed to the case. At the time that International Paper settled, no other defendant 
was willing to pay a comparable amount to settle these cases, Jd. 

The size and timing of the International Paper settlement was a critical factor in 
enabling plaintiffs to achieve additional, higher settlements from many of the re- 
maining defendants. 

Like the St. Regis settlement, this settlement was negotiated before a class was 
certified and while Illinois Brick legislation was pending. International Paper’s 
sales were explicitly left in the lawsuit against the other defendants. The settlement 
agreement provided for even more extensive discovery benefits for the class than 
had the St. Regis agreement. International Paper specifically agreed to remain sub- 
ject to this court’s jurisdiction and the Federal Rules of Civil Procedure for discov- 
ery purposes and to waive its own attorney-client and work-product privileges. The 
court has detailed above some of the information furnished to the class as a result 
of this settlement in relation to Dr. Hoyt’s research. 

Counsel for all sixty-one named plaintiffs unanimously approved the settlement at 
the time it was made and at the preliminary approval hearing. Memorandum in 
Support of Plaintiffs’ Motion for Tentative Approval of Proposed Partial Settle- 
ments With Defendants International Paper Co. and St. Regis Paper Co. at 6. This 
group of counsel included some of the most experienced and respected antitrust 
counsel in the nation. 

Based on information from its financial statements, International Paper’s net 
working capital in 1977 was $547.5 million and its net income after tax for that year 
was $237.7 million.? 

The class’s case against International Paper is much stronger than its case 
against St. Regis. There is fairly extensive evidence which tends to support this de- 
fendant’s participation in the alleged conspiracy if the initial problems of class certi- 
fication and nationwide agreement, impact, and damages are resolved in the class’s 
favor. Set against this is the fact that International Paper’s profits are generally 
lower than the average for the industry, Industry Survey by Arthur Andersen & 
Co., International Paper Co’s Memorandum in support of Preliminary Approval of 
Settlement agreement at 25; and that there is evidence of large shifts of business to 
and from International Paper, Memorandum of Settling Defendant’s in Support of 
Preliminary Approval of Settlement Agreement at 22, both factors tending to dis- 
prove participation in a price-fixing conspiracy. As was the case with St. Regis, the 
involvement of International Paper in the Container case somewhat diminishes the 
class’s chances of prevailing for the prelimitations period as against other defend- 
ants not involved therein. This settlement is advantageous to the class. It did not 
detract from the class’s chances of prevailing for the entire range of damages; in 
fact, through discovery benefits and the streamlining of the class case against other 
defendants, it enhanced them. It was the first settlement negotiated with an indict- 
ed defendant and had a significant impact on the willingness of other defendants to 
enter into serious settlement discussions. This settlement was originally supported 


* Throughout this opinion, statements of defendants’ net working capital and net after-tax 


income are based upon Memorandum of Class Plaintiffs j : : Be 
naryApproval of/All Settlement@ABxhibie'C. 111 4? san Support of Their Motion for Prelimi- 
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by even the class representative appellants; it is fair, reasonable, and adequate and 
its final approval is hereby reaffirmed. 


C. Union Camp Corporation 


The third settlement was with Union Camp Corporation, for $7.4 million. This 
constitutes a payment of $2 million per percentage share of the defendant’s market. 
Actually, Union Camp’s share is 2.7 percent, but its wholly owned subsidiary Allied 
Container (not a defendant in MDL 310) was included for settlement purposes. This 
raised Union Camp’s share to 3.7 percent and also set a precedent for the inclusion 
of the sales of subsidiaries of later-settling defendants. 

Union Camp had responded to a grand jury subpoena during the Corrugated in- 
vestigation, but neither it nor any of its employees were indicted. Union Camp was 
a party to the 1939 case, United States v. National Container Assn., and to the 1969 
Container case.* 

_ This settlement was negotiated after the class had been certified but while a peti- 
tion for mandamus to decertify was pending. J/linois Brick legislation was, of 
course, also pending. The class, after class certification, was demanding $3 million 

r percentage point from unindicted defendants and $5 million from indicated de- 

endants. The indicted defendants, refusing to consider such demands, were organiz- 
ing to resist payment of more than the $1 million per point paid by International 
Paper. The unindicted defendants were also organizing to explore the possibilities. 


DECEMBER 2, 1981. 


Hon. CHARLES B. RENFREW, 
Pillsbury, Madison & Sutro, 
225 Bush Street, San Francisco, Calif. 


Dear Jupce Renrrew: Thank you for apearing at the request of the Subcommit- 
tee on Monopolies and Commercial Law to testify on October 21, 1981, in support of 
legislation creating rights of contribution in antitrust cases. Your presentation was 
excellent. As I mentioned at the hearing, the Subcommittee has a few additional 
questions for which we request written responses at your convenience. 

1. Please assume that workability is an important factor in determining whether 
the Subcommittee should recommend the adoption of a contribution scheme. 

(a) What, if any, procedural steps can be taken to ensure that the “carve-out” pro- 
visions of H.R. 1242, H.R. 4072 and Assistant Attorney-General Baxter’s proposal (a 
copy of which is enclosed) do not undermine the possibilities of settlement? 

(b) In your oral testimony, you suggested that the method of allocating liability 
for contribution should be left for case-by-case development by the courts. What 
effect, if any, would such a flexible approach have upon settlement possibilities? 

(c) Would Mr. Baxter’s proposal, insofar as it provided for trial of contribution and 
carve-out issues without a jury, be constitutional? 

(d) At what stage and through what mechanisms should it be determined whether 
contribution be available? 

(e) Should a defendant be able to claim contribution from non-defendants? If so, 
will this further complicate private antitrust litigation? 

(f) What steps, if any, could be taken to ensure that the plaintiff receives an or- 
derly and expeditious disposition of its claims? What steps, if any, could be taken to 
prevent any proliferation of spurious contribution claims? Aantal y 

(g) In your oral testimony, you suggested that adoption of a statute of limitations 
would be appropriate. How should a statute of limitations be structured? 

(h) H.R. 1242, H.R. 4072, and Mr. Baxter’s proposal all protect a defendant who 
has entered a “good faith” settlement from further contribution claims. Do you be- 
lieve that the “good faith” standard is appropriate? If not, what standard would you 
substitute? If so, what would be the criteria for determining whether a settlement 
had been made in “good faith’? What type of settlements would not be in “good 
faith”? 

(i) Should a determination of whether contribution was available be appealable 
immediately? Would the same result be reached if contribution were asserted in a 
separate action? ; ) ' : 

(j) How should contribution shares be allocated in an instance in which one or 
more of the defendants go out of business or become insolvent? 


3JIn this regard, it should be noted that the jury in the class trial found Union Camp not to be 
a member of the alleged conspiracy. As a result, Union Camp may be entitled to collateral es- 
toppel on the issue of its participation in the alleged conspiracy if the settlement is now re- 


versed. 
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(k) Leaving aside any problems identified in your answers to questions 1(a)-(Q) 
above, are there any other matters that you can foresee that might lead to unneces- 
sary litigation and should be clarified now? ; , ‘ 

9. Please assume for the purposes of this question that the Subcommittee wishes 
to collect information on alternatives to contribution legislation that might amelio- 
rate alleged imbalances of the present system. Based on your experience, please 
comment upon the following alternatives as well as any you may wish to add to the 
list. In doing so, we would appreciate your evaluation of the merits and demerits of 
each as well as your underlying reasoning. In addition, please rank the alternatives 
according to your view of their desirability. The alternatives are legislation that 
would: 

(a) establish a ceiling for a defendant’s exposure—e.g., twice the treble damages 
attributable to an individual defendant’s sales; or 

(b) make the trebling of damages discretionary; or , 

(c) provide that management that fastidiously attempted to comply with the anti- 
trust laws could obtain insurance for a portion of the liability arising from antitrust 
violations in contravention of company policy; or 

(d) provide, that, in instances of settlement, treble the amount paid by a settling 
defendant would be deducted from the settling defendant’s contribution share. 

3. Mr. Evans has requested your responses to the following questions: 

(a) As a former District Court Judge, does the judiciary at present have adequate 
means to manage contribution and claims reduction issues in antitrust cases? 

(b) As you know, contribution has been recognized, both by statute and under 
common law, in a variety of areas other than antitrust, such as Securities Act and 
Securities and Exchange Act cases, Federal Employers’ Liability Act cases, air colli- 
sion cases, and negligent and intentional tort cases. Are you aware of any judicial 
manageability problems that have arisen in those types of cases? 

(c) Would this legislation in your experience as a former judge, Deputy Attorney 
General of the United States and as an antitrust practitioner, prevent plaintiffs 
from bringing meritorious cases? : 

(d) As a trial attorney, has it been your experience that plaintiffs, on occasion, 
have agreed to settle some cases with defendants where there was a claims reduc- 
tion provision provided in the settlement agreement? Do you believe that the claims 
reduction provision in H.R. 1242 and H.R. 4072 would be an impediment to the set- 
tlement process? 

Thank you for your continuing assistance to the Subcommittee on this difficult 
ae If Pie have any questions, please contact Jonathan Cuneo of the Subcommit- 

ee’s staff. 

With every good wish, I am 

Sincerely, 
PETER W. Ropino, Jr., Chairman. 

Enclosure. 


PittspuRY, Mapison & SuTRoO, 
San Francisco, Calif., February 9, 1982. 
Re the Antitrust Equal Enforcement Act of 1981 (H.R. 1242; H.R. 4072). 


Hon. PETER W. Ropino, Jr., 
a ae Committee on the Judiciary, U.S. House of Representatives, Washington, 


DrAaR CHAIRMAN Ropino: Enclosed are my responses to the questions posed in 
your letter of December 3, 1981. ; : 
As always, it was a pleasure to appear before your Committee, and I very much 
appreciated your gracious courtesies and those of your staff. 
Yours very truly, 


CHARLES B. RENFREW. 


Question 1. Please assume that workability is an important factor in determining 
a eg the Subcommittee should recommend the adoption of a contribution 
scheme. 

(a) What, if any, procedural steps can be taken to ensure that the “carve-out”’ 
visions of H.R. 1242, H.R. 4072 and Assistant Attorney General Baxter’s propesele 
copy of which is enclosed) do not undermine the possibilities of settlement? 

To ensure that settling parties have “bought their peace,” the proposed legislation 
provides ‘‘carve-out” so that the transactions related to a settling defendant are re- 
moved from the case. A flexible formula is provided to remove the greatest of: (1) a 
stipulated amount, (2) the amount of consideration paid in settlement, or (3) the set- 
tling defendant’s contribution share, which in a horizontal case would be equivalent 
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to treble the actual damages attributale to the settling defendant’s sales (or pur- 
chases). Claims based on these sales (or purchases) can no longer be asserted against 
the remaining litigants. One who settles is truly out of the case. This makes compu- 
tation of liability a simple procedure based upon data already available to the Court 
and to the parties. Carve-out by market share based upon sales (or purchases) is the 
almost universal means used in the cases where it has been possible to negotiate a 
private judgment sharing agreement. Thus, the carve-out provisions of the proposed 
legislation are a proven, straightforward method of facilitating fair settlements. 

The carve-out provisions of Section 4 I(b) will not undermine the possibility of rea- 
sonable settlements. Indeed, these provisions should facilitate the settlement proc- 
ess. This approach permits the parties to assess quickly the proportionate responsi- 
bility of each defendant. Parties, therefore, would settle on the basis of damages at- 
tributable to their own sales, thereby removing the coercive effect of damage claims 
attributable to sales of settling defendants. Sweetheart settlements would be dis- 
couraged, as they should be. Companies which believe they have a good faith de- 
fense would be able to exercise their right to a trial without risking exposure to 
crippling damage claims based on sales of others. The flexible carve-out formula 
provided in this legislation should be made available, without delay, in pending 
cases to prevent further unfairness. 

(b) In your oral testimony, you suggested that the method of allocating liability 
for contribution should be left for case-by-case development by the courts. What 
effect, if any, would such a flexible approach have upon settlement possibilities? 

Effective judicial management of litigation can greatly facilitate achieving fair 
settlements. As I testified, in most instances a relative responsibility standard would 
result in contribution based upon market shares. The overall settlement process, 
therefore, would be improved. The formula contained in this legislation also pro- 
vides flexible guidance to the courts, in a way which also would greatly improve the 
settlement process. 

(c) Would Mr. Baxter’s proposal, insofar as it provides for trial of contribution and 
carve-out issues without a jury, be constitutional? 

I agree that claims for contribution and claim reduction should be tried to the 
court and not to a jury, and that such a provision would be constitutional. Contribu- 
tion and claim reduction are equitable doctrines, and such issues, which often can 
be fairly complex for a layman, are best left to the court for determination. There is 
no Seventh Amendment right to a jury trial for suits in equity. Barton v. Barbour, 
104 U.S. 126 (1881); Guthrie National Bank v. Guthrie, 173 U.S. 528 (1899). 

(d) At what stage and through what mechanisms should it be determined whether 
contribution should be available? 

The procedural mechanisms for determining rights to contribution should be flexi- 
ble. A claim for contribution should be permitted to be asserted by cross-claim, 
counterclaim, or third-party claim either in the case-in-chief or in a separate action. 
This flexibility is desirable for the efficient administration of justice. Moreover pro- 
viding a flexible procedure will enhance a trial judge’s ability to manage a case 
most effectively and efficiently. 

(e) Should a defendant be able to claim contribution from non-defendants If So, 
will this further complicate private antitrust litigation? 

A defendant should be able to claim contribution from nondefendants. Indeed, one 
of the principal problems with a no-contribution rule has been that an antitrust vio- 
lator who has not been originally named by a plaintiff can escape liability because a 
named defendant cannot implead such nondefendant for his proportionate share of 
damages. Because the present law is known to permit some antitrust violators to 
escape scot free, antitrust deterrence is being undermined. If a named defendant is 
able to seek contribution from an unnamed party who has violated the antitrust 
laws, antitrust deterrence would be enhanced because each named defendant would 
have the economic incentive and the mechanism to bring in unnamed conspirators. 
Each antitrust: violator would be made accountable for treble damages for injuries 
that result by reason of its own unlawful conduct. abas 

I do not believe that allowing named defendants to seek contribution from third 
parties would unduly complicate private antitrust litigation. In many cases, plain- 
tiffs sue most companies in an industry. Thus, allowing defendants to sue those par- 
ies who have not been named by plaintiffs would only add a few third-party defend- 
nts to many cases. Furthermore, virtually all of the issues to be tried against the 
impleaded defendants would be the same as those which would have to be tried in 

y event against the originally named defendants. Moreover, if a_court believes 
hat the main action would be unnecessarily complicated by any third-party claim 
or contribution, it has the tools available to prevent such a situation from occur- 


) ing. 
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(f) What steps, if any, could be taken to ensure that the plaintiff receives an or- 
derly and expeditious disposition of its claims? What steps, if any, could be taken to 
prevent any proliferation of spurious contribution claims? ‘ ; 

The proposed contribution and claim reduction legislation would not interfere in 
any way with a plaintiffs prosecution of a private treble damage action in an order- 
ly and expeditious manner. Each of the proposed bills provides the trial judge with 
sufficient flexibility to determine contribution and claim reduction claims either in 
the main action or in a separate action following judgment. This permits the trial 
court to decide, on a case-by-case basis, the best way to balance contribution and 
claim reduction rights with the orderly prosecution of a private antitrust action, as 
well as to impose sanctions if lawyers were to file frivolous contribution claims. | 

(g) In your oral testimony, you suggested that adoption of a statute of limitations 
be structured? , . 

I believe that there should be a short statute of limitations or cut-off period for 
the assertion of claims to contribution following adjudication of plaintiffs’ claims. I 
agree with the statute of limitations proposed by Assistant Attorney General 
Baxter, which would bar claims for contribution unless filed within six months after 
the entry of the final judgment upon which contribution is sought. 

(h) H.R. 1242, H.R. 4072, and Mr. Baxter’s proposal all protect a defendant who 
has entered a “good faith” settlement from further contribution claims. Do you be- 
lieve that the “good faith” standard is appropriate? If not, what standard would you 
substitute? If so, what would be the criteria for determining whether a settlement 
had been made in “good faith”? What type of settlements would not be in “good 
faith’’? 

I believe that the good faith standard in the proposed legislation is appropriate. 
Defendants who have entered into settlements in good faith should be relieved of 
any further obligation from claims for contribution so that their settlements would 
be final. However, the courts should have the flexibility to analyze the facts of a 
settlement to determine whether a settlement were made in good faith. I agree with 
the legislative history that “traditional concepts of good faith” should apply and 
that “most arms-length settlements to end litigation will be in good faith.” Anti- 
trust Equal Enforcement Act of 1979, S. 1468, S. Rep. 96-428, 96th Cong. 1st Sess., at 
24 (Nov. 27, 1979). 

(i) Should a determination of whether contribution was available be appealable 
immediately? Would the same result be reached if contribution were asserted in a 
separate action? 

The appealability of contribution issues should be determined in the same manner 
as other issues. Most, if not all, contribution issues will be decided following litiga- 
tion of the case in chief. These would be appealed together with any other issues as 
“final orders” under 28 U.S.C. § 1291. Some issues associated with contribution 
might be interlocutory and, in general, would not be immediately appealable unless, 
under 28 U.S.C. § 1292(b), the issue involves a controlling question of law as to 
which there is substantial grounds for difference of opinion and an immediate 
appeal may materially advance the ultimate termination of the litigation. This stat- 
utory procedure provides an adequate means for the immediate appeal of contribu-: 
tion issues in those cases where it would be desirable to do so. 

(j) How should contribution shares be allocated in an instance in which one or! 
more of the defendants go out of business or become insolvent? 

A contribution action would be like any other action where there is a judgment 
de ae bon That would not affect, however, plaintiff's claims against other de~ 

endants. 

(k) Leaving aside any problems identified in your answers to questions 1(a)-(j)) 
above, are there any other matters that you can foresee that might lead to unneces~+ 
sary litigation and should be clarified now? 

I do not foresee that passage of contribution and claim reduction legislation would 
lead to unnecessary litigation. If, however, contribution and claim reduction legisla~ 
tion is not made applicable to pending cases, the legislation could stimulate the 
ae of lawsuits to avoid the application of a bill which would apply only to future 

Question 2. Please assume for the purposes of this question that the Subcommitted 
wishes to collect information on alternatives to contribution legislation that might 
ameliorate alleged imbalances of the present system. Based on your experience! 
please comment upon the following alternatives as well as any you may wish to ada 
to the list. In doing so, we would appreciate your evaluation of the merits and de? 
merits of each as well as your underlying reasoning. In addition, please rank thé 


alternatives according to your view of their desirability. T i i 
tion; that would: ility. The alternatives are legisla! 
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(a) Establish a ceiling for a defendant’s exposure—e.g., twice the treble damages 
attributable to an individual defendant’s sales; or 

(b) Make the trebling of damages discretionary; or 

(c) Provide that management that fastidiously attempted to comply with the anti- 
trust laws could obtain insurance for a portion of the liability arising from antitrust 
violations in contravention of Company policy; or 

(d) Provide, that, in instances of settlement, treble the amount paid by a settling 
defendant would be deducted from the amount the plaintiff may obtain from the 
remaining defendants. 

Claim reduction and contribution legislation made applicable to pending cases is 
preferable to the alternatives listed. The combination of joint and several liability, 
class certification, treble damages, and the absence of contribution and claim reduc- 
tion in a private antitrust action has created an unforseen and intolerable perver- 
sion of the antitrust remedial scheme. Under joint and several liability, a defendant 
is liable not only for his own conduct, but also for the conduct of all other co-con- 
spirators. This liability is magnified by the class action device which subjects each 
antitrust co-conspirator to liability for damages sustained by hundreds of thousands 
of class members, regardless of whether that defendant’s conduct caused any 
damage to the individual members of the class. 

The present rules encourage plaintiffs in a private treble damage class action to 
settle first with the largest and most culpable defendants for amounts far less than 
the damages which they caused by their own unlawful conduct and, under joint and 
several liability, the damage exposure for their unlawful conduct is improperly 
shifted to the remaining defendants who often are smaller and innocent of any 
wrongdoing. Plaintiffs then threaten these defendants with massive treble damage 
liability caused by all co-conspirators including those which previously settled. 
Plaintiffs are thus able to extract setlements from innocent defendants who must 
forego their defense of the case and their right to a jury trial in order to preserve 
their corporate survival. 

None of the proposed alternatives to the contribution and claim reduction legisla- 
tion would adequately solve the distortion of the antitrust damage remedy and the 
abuse of the settlement process which I have just described. None of them faces the 
problem directly. Unlike the contribution and claim reduction approach, some of the 
alternative proposals likely would increase plaintiffs’ burden. The fundamental un- 
fairness of the antitrust remedy today has been the direct result of the absence of 
contribution and claim reduction. I do not believe it would be desirable for Congress 
to attempt to solve the unfairness of a no-contribution rule by indirect antitrust re- 
forms. 

Neither establishing a ceiling for an individual defendant’s damage exposure, nor 
making treble damages discretionary, nor providing for insurance, nor offsetting a 
treble damage judgment by treble the amount of any settlements would completely 
solve the problems which contribution legislation is designed to correct. Although 
the suggested alternatives may be helpful in correcting some of the unfairness in 
some cases, they would not be a comprehensive solution, either individually or 
taken together. A great deal of the injustice which we are witnessing today in pend- 
ing cases would continue unabated. Some defendants, often the least culpable com- 
panies, would continue to be subjeced to disproportionate liability. The larger and 
more culpable defendants would continue to shift a great portion of their liability 
for their own unlawful conduct to their smaller and weaker competitors. The “log 
rolling” and ‘‘whipsaw’’ settlement tactics employed by plaintiffs in recent and 
pending antitrust class actions would not be stopped by any of these alternative pro- 


sals. 
Each of the proposed alternatives would also continue to permit guilty defendants 
to escape liability. Even if Congress passed all of the proposed alternatives, a de- 
fendant would still not be able to implead a third party who had also violated the 
antitrust laws, but had not been originally sued by plaintiffs. Thus, none of the pro- 
osed alternatives is an adequate substitute for contribution and claim reduction 
fegislation. 
As you requested, I will now comment upon each of the suggested alternatives 


ndividually. 


xtremely difficult for Congress to legislate a particular amount which would be 
uitable as a ceiling for an individual defendent’s damage exposure. 
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Even selecting twice the treble damages attributable to an individual defendant’s 
sales, as a damage ceiling, would place considerable pressure on defendants to settle 
and continue to allow plaintiffs to play one defendant against the other. As to some 
defendants, such a ceiling would still represent a crushing amount forcing them to 
forego their right to a jury trial even if they believed in their innocence. wt 

(b) Making the trebling of damages discretionary would allow judges the flexibil- 
ity to enter a judgment limited to actual damages in appropriate cases. At the same 
time, it would provide the courts the power to impose up to treble damages in cir- 
cumstances where that is deemed appropriate. It would also allow the courts to 
impose the particular amount of punitive damages at any point between actual and 
treble damages which would be appropriate based upon the facts of a particular 
case. In this way, the imposition of damages in a private treble damage action could 
more closely fit the specific anticompetitive conduct involved in a particular case. 

While it is desirable to make the treble damage penalty of the Clayton Act discre- 
tionary, that alone would not adequately solve the problems that have arisen as a 
result of the absence of contribution and claim reduction. The improper shifting of 
liability by the largest and most culpable defendants who negotiate sweetheart deals 
to the remaining defendants who often are their smaller competitors would not be 
stopped. Plaintiffs could still threaten innocent defendants with massive liability for 
industry-wide damages. 

(c) I do not believe that providing that companies can obtain insurance is an ap- 
propriate solution to the widespread problems which contribution and claim reduc- 
tion legislation is designed to correct. The availability of such insurance could un- 
dermine the deterrent effect of the antitrust laws and therefore be contrary to 
public policy. As a practical matter, even if such insurance could be obtained in the 
marketplace from a private insurance company, it is doubtful that the premiums on 
such a policy would be economic given the astronomical damage exposure which 
antitrust actions now subject companies to in the absence of contribution and claim 
reduction. If such insurance were not available privately, it would make no sense 
for the Government to underwrite such risks. The better solution would be to pro- 
vide for contribution and claim reduction. 

(d) Just as it is appropriate to compare single damages with the actual amount of 
a settlement to determine its adequacy and reasonableness, Detroit v. Grinnell 
Corp., 495 F. 2d 448. 458-59 (2d Cir. 1974), so too the amount of a settlement should 
be trebled before it is offset against a treble damage judgment. 

Since a plaintiff, in settlement, agrees to forego all his claims with a particular 
defendant, including the trebled portion, it is entirely fair and equitable to treble 
the settlement amount before deducting it from plaintiffs ultimate treble damage 
recovery against nonsettling defendants. This would prevent double recovery for the 
same injury. 

In operation, however, the fairness of this proposal would depend upon the fair- 
ness, adequacy and reasonableness of the settlement amount which would be tre- 
bled. If a defendant entered into a sweetheart deal for an amount far less than the 
damages represented by his market share, the trebled amount would be far less 
than that which should be properly deducted from a plaintiff's recovery against non- 
settling defendants. Of course, many things contribute to the reasonableness of a 
particular settlement. Cooperation with plaintiffs, “breaking the log-jam”’ of settle- 
ments, providing litigation funds, and many other things can make a settlement for 
a relatively small amount very valuable to plaintiffs. Thus, even if settlements were 
fair and adequate at the time they were entered, a subsequent jury verdict could be 
totally out of line with previous settlements. For example, in the Plywood Antitrust 
Litigation, MDL 150, defendants representing over 50 percent of the industry settled 
for less than $8 million. Three defendants went to trial. Their damage exposure has 
been estimated by plaintiffs to range between $1 and $2 billion. Thus, in Plywood, as 
well as in other pending cases, the trebling of the settlement amounts would not 


alleviate the gross unfairness caused by the absence of contribution and claim re- 


duction. 
Question 3. (a) As a former District Court Judge, does the judiciary at present 


have adequate means to manage contribution and claims reduction issues in anti- 


trust cases? 


The judiciary has ample tools available to manage contribution and claim reduc- | 


tion issues in antitrust cases, including both pending and future cases. Under Rules 
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14,1 16,? 21,5 and 424 of the Federal Rules of Civil Procedure, trial courts have wide 
discretion to deny impleader, sever issues and parties, and order separate trials. 
Trial courts also have discretion to permit adjudication of contribution cross-claims 
or third-party complaints in one action to avoid separate proceedings. However, if a 
court feels an individual case may become too complicated, it can order separate 
trials on contribution and claim reduction issues. 

_ As with other rights created by Congress, contribution and claim reduction may 
increase somewhat judicial responsibilities. It is, this, appropriate to determine 
whether this added burden on the judiciary is undue in light of the benefit contribu- 
tion and claim reduction would confer. 

_ Based upon my experience, I do not believe that establishing rights to contribu- 
tion and claim reduction would make antitrust litigation unduly complex. The es- 
sential ingredient for the management of complex litigation is the early and con- 
tinuous involvement of the trail judge.® All too often lack of effective judicial con- 
trol is at the root of unreasonably protracted cases.6 The Manual for Complex Liti- 
gation and the Report of the National Commission for the Review of the Antitrust 
Laws and Procedures both support this conclusion. 

Moreover, the present rule prohibiting contribution and claim reduction is simply 
unjust and should not be allowed to continue merely because correcting it may 
place some additional burdens on the judiciary. As stated by the Supreme Court in 
United States v. Reliable Transfer Co., 421 U.S. 397, 408 (1975): “Congestion in the 
courts cannot justify a legal rule that produces unjust results in litigation. . . .” 

(b) As you know, contribution has been recognized, both by statute and under the 
common law, in a variety of areas other than antitrust, such as Securities Act and 
Securities and Exchange Act cases, Federal Employers’ Liability Act cases, air colli- 
sion cases, and negligent and intentional tort cases. Are you aware of any judicial 
manageability problems that have arisen in those types of cases? 

I am unaware of any judicial manageability problems that have arisen in Securi- 
ties Act and Securities and Exchange Act cases, Federal Employers’ Liability Act 
(FELA) cases, air collision cases, and negligent and intentional tort cases in which 
contribution has been recognized and applied. For years, there has been contribu- 
tion in securities fraud cases, and no unmanageable problems have been noted. In 
Professional Beauty Supply, Inc. v. National Beauty Supply, Inc., 594 F.2d 1179 (8th 
Cir. 1979), the Eighth Circuit noted that ‘no unmanageable administrative problems 
. . . have been caused by allowing contribution in securities cases.’’ Jd. at 1185. 
Since no unmanageable administrative problems have arisen in securities cases 
which are often as complex as antitrust cases, none can reasonably be anticipated in 
the antitrust field. See, also, Huddleston v. Herman & MacLean, 640 F.2d 5384 (5th 
Cir.), modified in part on other grounds, 650 F.2d 815 (5th Cir. 1981) (10B-5 case); 
Kohr v. Allegheny Airlines Inc., 504 F.2d 400 (7th Cir. 1974), cert. denied, 421 USS. 
978 (1975) (air collision case); Gomes v. Brodhurst, 394 F.2d 465 (8d Cir. 1967) (negli- 
gence case); Chicago & North Western Railway. v. Minnesota Transfer Railway., 371 
F.2d 129 (8th Cir. 1967) (FELA case). 

(c) Would this legislation, in your experience as a former judge, Deputy Attorney 
General of the United States and as an antitrust practitioner, prevent plaintiffs 
from bringing meritorious cases? 

Contribution and claim reduction legislation would not prevent plaintiffs from 
bringing meritorious antitrust cases. The prospect of treble damage recovery, plus 
costs and reasonable attorney’s fees, provides a potential plaintiff with such a tre- 
mendous incentive to sue when he has been aggrieved by reason of an antitrust vio- 
lation that contribution and claim reduction would not discourage meritorious pri- 
vate treble damage actions. 

Congress had a twofold purpose in prescribing a private treble damage remedy 
under the antitrust laws: (1) to compensate the victims of antitrust violations, and 


1 Rule 14(a) provides that “[a]ny party may move to strike the third-party claim, or for its 
severance or separate trial.” ; } J : 

2 Rule 16 provides that the trial court may use pre-trial conferences to consider “[t]he simplifi- 
cation of the issues” and “{s]uch other matters as may aid in the disposition of the action. 

3 Rule 21 provides that “[aJny claim against a party may be severed and proceeded with sepa- 
Bile 42(b) empowers the trial court to order consolidated or separate trials of any claim or 
issue “in furtherance of convenience or to avoid prejudice, or when separate trials will be condu- 

i dition and economy.” 
OS oMennal for Complex Litigation” § 1.10, at 14 (4th ed. 1977); “Report of the National Com- 
mission for the Review of Antitrust Laws and Procedures,” 80 F.R.D. 509, 526-30 (1979). 

6 Indeed, the National Commission found that “stronger judicial management and control 

may be the single best solution for unreasonably protracted cases. . . .” 80 F.R.D. at 523. 
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(2) to deter potential offenders and deprive them of the “fruits of their illegality.” 
Pfizer, Inc. vy. Government of India, 434 U.S. 308, 314 (1978); Brunswick Corp. Vv. 
Pueblo Bowl-O-Mat, Inc., 429 U.S. 477, 485-86 (1977). Rights of contribution and 
claim reduction would foster both of these Congressional goals. 

(d) As a trial attorney, has it been your experience that plaintiffs, on occasion, 
have agreed to settle some cases with defendants where there was a claims reduc- 
tion provision provided in the settlement agreement? Do you believe that the claims 
reduction provision in H.R. 1242 and E.R. 4072 would be an impediment to the set- 
tlement process? : 

On several occasions, plaintiffs have agreed to settle small and large antitrust 
cases with defendants with a claim reduction provision in the settlement agreement. 
It is an historic fact that settlements have occurred with antitrust defendants which 
provided for the removal of sales of the settling defendant from the litigation. 

I do not believe that the claim reduction provisions in H.R. 1242 and H.R. 4072 
would be any impediment to the settlement process. Negotiation of fair settlements 
based on the merits of a plaintiff's claims against each defendant would be encour- 
aged, There would be less incentive for a plaintiff to accept a sweetheart settlement 
from one of the defendants if the plaintiff is not able to transfer a substantial por- 
tion of the potential liability of that defendant’s sales to the nonsettling defendants. 
But that should be the rule. Such settlements should be discouraged because they 
are unfair and an affront to our equitable system of justice. 

It is particularly important that rights of claim reduction be made available in 
pending cases in order that the hundreds of litigants now before the courts are not 
subjected to the impossible choice between attempting to prove their innocence and 
exposure to industry-wide damages based upon the sales of settling co-defendants. 


DECEMBER 3, 1981. 


Denis McINERNEY, Esq. 
Cahill, Gordon & Reindel, 
New York, N.Y. 


Dear Mr. McInerney: Thank you for returning the corrected copy of your testi- 
mony from the hearing of October 21, 1981, to the staff of the Subcommittee on Mo- 
nopolies and Commercial Law. As I have suggested to you, we have a few additional 
questions for which we request written responses at your convenience. 

1. Please assume that workability is an important factor in deciding whether the 
Subcommittee should recommend adoption of a contribution scheme. 

(a) Wouldn’t there be significant issues of coverage under H.R. 1242 and H.R. 
4072? For example should contribution be available in cases involving practices such 
as territorial allocation and bid-rigging? If so, how would the shares of participants 
be allocated? 

(b) Would there be similar issues of coverage under Assistant Attorney General 
Baxter’s proposal (copy enclosed) in determining what allocation formula is applica- 
ble to a given set of practices? 

(c) Should participants in a horizontal price-fixing scheme who had no sales (e.g., 
brokers, trade associations) be liable for contribution? If so, on what basis? Should 
they be able to claim contribution? 

(d) How should contribution shares be allocated in an instance in which one or 
more of the defendants go out of business or become insolvent? 

(e) At what stage and through what mechanisms should it be determined whether 
contribution should be available? 

_ (f) Should a determination of whether contribution was available be appealable 
immediately? Would the same result be reached if contribution were asserted in a 
separate action? 

(g) Your oral testimony touched only briefly on a statute of limitations. Should 
there be a statute of limitations on contribution claims? If so, how should it be 
mapa 
_ (h) on’t enactment of contribution in horizontal price-fixing c i 
increase the number of claims before a court in a faved case? For Se Cee 
in which the plaintiff sued ten defendants, wouldn't it be likely that each defendant 
i a a against every other defendant, thereby increasing the number of claims 

y ninety? 

(i) Should a defendant be permitted to bring in other alleged partici i - 
spiracy into the main action or should the defendant be Gece occcune coe 
bution claims against parties the plaintiff has sued? 

(j) Are private sharing agreements lawful? Would private sharing agreements be 


law islation? 
oe ae the legislation? Should a private allocation formula supercede a statu- 
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(k) Leaving aside any problems identified in your answers to questions 1(a)-(j) 
above, are there any other matters that you can foresee that might lead to unneces- 
sary litigation and should be clarified now? 

2. Please assume for the purposes of this question that the Subcommittee wishes 
to collect information on alternatives to contribution legislation that might amelio- 
rate the alleged imbalances of the present system. Based on your experience, please 
comment upon the following alternatives as well as any you may wish to add to the 
list. In doing so, we would appreciate your evaluation of the merits and demerits of 
each as well as your underlying reasoning. In addition, please rank the alternatives 
oo to your view of their desirability. The alternatives are legislation that 
would: 

(a) establish a ceiling for a defendant’s exposure—e.g., twice the treble damages 
attributable to an individual defendant’s sales; or 

(b) make the trebling of damages discretionary; or 

(c) provide that management that fastidiously attempted to comply with the anti- 
trust laws could obtain insurance for a portion of the liability arising from antitrust 
violations in contravention of company policy; or 

(d) provide that, in instances of settlement, treble the amount paid by a settling 
defendant would be deducted from the settling defendant’s contribution share. 

Thank you once again for your excellent testimony and for your continuing assist- 
ance to the Subcommittee on this difficult issue. If you have any questions, please 
contact Jonathan Cuneo of the Subcommittee’s staff. 

With best regards, I am 

Sincerely, 
Peter W. Ropino, Jr., Chairman. 


Enclosure. 
CAHILL, GORDON & REINDEL, 
New York, N.Y., December 21, 1981. 


Hon. Peter W. Ropino, 
Chairman, Congress of the United States, Committee on the Judiciary, House of Rep- 
resentatives, Washington, D.C. 


Dear Mr. CuarrMAN: This is in response to your letter of December 3, 1981, and 
follows the order of the specific inquiries in your letter. 

1. (a) I believe that (instead of being limited as in H.R. 1242 and H.R. 4072) contri- 
bution should be available in all types of antitrust cases, and that, to the extent 
feasible, contribution shares should be based on culpability. To make that standard 
easier to apply, there should be a rebuttable presumption that culpability (and thus 
contribution) will be in accordance with market shares in cases involving horizontal 
price fixing or benefits derived from the violation in other cases (e.g., vertical re- 
straints). 

(b) The above proposal is similar to Attorney General Baxter’s proposal, except 
that his paragraph (f) would require contribution in horizontal price-fixing cases 
based solely on market shares—instead of merely creating a presumption to that 
effect, with the ultimate criterion being culpability (which is his standard in all 
other cases). 

(c) Participants who had no sales should also be liable for contribution in accord- 
ance with their culpability and should, therefore, be able to claim contribution. 

(d) If one of the defendants goes out of business or becomes insolvent, those who 
have a contribution claim (or any other claim) against him have a right without an 
enforceable remedy. However, the allocation of contribution shares should not be af- 
fected by this. cael 

(e) I agree with the Department of Justice’s proposal that contribution should 
either be permitted in the main suit or in a separate action brought no later than 
six months from the entry of the final judgment with respect to which contribution 
is sought—assuming the judgment would not be considered final for this purpose 
until it is no longer subject to a right of appeal. ‘Sraveae 

(f) Appealability of a determination as to whether contribution is available should 
be governed by the usual rules, and so would depend upon whether or not the claim 
was made in the main suit. If it were, any decision on it would not be appealable 
until a final judgment on all claims in that action, unless the trial court entered a 
separate judgment under Rule 54(b) of the Federal Rules of Civil Procedure (which 
would seem appropriate in most cases of a denial of contribution), or unless it certi- 
fied the question under 28 U.S.C. § 1292(b). If a claim for contribution were asserted 
in a separate action, an appeal would lie from a final judgment in that action. _ 

(g) Generally, the statute of limitations commences to run on claims for contribu- 
tion only when the party seeking contribution makes payment of more than his 
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proper share. However, Rule 14(a) of the Federal Rules of Civil Procedure authorizes 
a defendant to bring in a third-party defendant much earlier if he is or may be 
liable to [defendant] for all or part of the plaintiff's claim against him”. Where the 
contribution claim is not made in the main antitrust action, a relatively short stat- 
ute of limitations is appropriate; as noted above, I agree with the Department of 
Justice’s six months’ proposal. 

(h) When contribution claims are made in the main suit, or are brought later but 
(whether as a result of proceedings before the Judicial Panel or Multidistrict Litiga- 
tion or otherwise) are heard by the judge who presided in the main case, the Court 
would have to decide only the single additional question of how the liability should 
be allocated among the various defendants. Since that question would only be deter- 
mined after the court had first held each of these claimants liable on the basis of 
the evidence against it, it would probably not add a great deal to the complexity of 
the main case despite the number of parties involved. As a matter of pleading, it 
should be sufficient for a defendant seeking contribution simply to allege in his 
answer (as is often done in securities actions) that the other defendants “may be 
liable to him for some or all of the amount of any judgment against him”. 

(i) A defendant should be permitted to bring other alleged participants in as third- 
party defendants, as is commonly done with other types of contribution claims pur- 
suant to Rule 14(a). 

(j) Private sharing agreements are lawful and would remain so. A private formula 
for allocation of a pre-existing liability should supersede a statutory one. 

(k) When the contribution claim is not asserted as a part of the main action, it 
would be desirable that the claim be transferred to the judge who heard the main 
action in order to reduce the length and complexity of contribution proceedings. I 
would, therefore, suggest that the legislation provide that any separate action for 
contribution should be brought in (or transferred for all purposes to) the District in 
which the original judgment was entered. 

2. None of these “alternatives’’ would solve the problem of the unfairness of the 
present “no contribution” situation. Alternatives (d) and (b), in that order, would 
alleviate the problem to some extent; (c) would be difficult to apply in practice, and 
(a) runs counter to the treble damage tradition and would face substantial opposi- 
tion for the plaintiffs’ bar. Further comments follow: 

(a) Setting a ceiling for defendants’ exposure would ameliorate the large “expo- 
sure” but would not eliminate the unfair bargaining advantage the plaintiffs now 
have. In some circumstances (as when punitive damages might be proper), it might 
unduly limit the plaintiff's recovery. 

(b) Discretionary trebling of damages would be desirable by itself, given the often 
muddy state of antitrust law and the difficulties of complying therewith, but does 
not obviate the risk of one defendant being unfairly held liable for all of the dam- 
ages resulting from all of the sales of an industry. 

(c) Insurance for antitrust violations would also not eliminate “sweetheart” settle- 
ments or unequal bargaining power. Even if such insurance were made available, 
the effect would be a transfer to industry generally of the cost of antitrust violations 
by increasing premiums—whereas contribution legislation is designed to transfer 
the cost to all of the conspirators. 

(d) Deducting treble the amount of settlements from any judgment provides the 
most helpful of the four alternatives, but trebling a ‘“‘sweetheart settlement” would 
not reduce the judgment by the settling defendants’ “share” of the damages. 

Thank you for this opportunity to comment further 

Sincerely, 


Denis McINERNEY. 


FEBRUARY 4, 1982. 
LowELL E. Sacunorr, Esq., 
Sachnoff, Weaver & Rubenstein, Ltd., 
Chicago, Til. 


Dear Mr. Sacunorr: I understand that you have received a co 
py of my letter of 
December 2, 1981, to Mr. Stephen D. Susman, and that you h 
questions 1-8 contained in that letter. # aye Rome thoupiits: on 
I believe that the Subcommittee would find your views inf i 
consider them in its deliberations on the contrition ene ee aap roe 
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You may wish to request that your response be made a part of the hearing record. 
Sincerely, 
Peter W. Rop1no, Jr., Chairman. 


SACHNOFF WEAVER & RUBENSTEIN, LTD., 
Chicago, Ill., February 24, 1982. 
Re H.R. 4072—Proposed contribution legislation. 


Hon. Peter W. Ropino, Jr., 
Congress of the United States, Committee on the Judiciary, House of Representatives, 
Washington, D.C. 


Dear CHAIRMAN Roprno: I have your letter of February 15 asking me to respond 
to questions 1, 2, and 3 which were posed earlier to several witnesses who testified 
as to H.R. 4072, the pending contribution-claims reduction legislation. I appreciate 
the opportunity to give you and your Committee my responses. 

Question No. 1. Please assume that the Subcommittee’s consideration of contribu- 
tion legislation will, at least in part, involve an analysis of potential effects on de- 
terrence. Under the current system, a number of factors—including the existence of 
treble damages and joint and several liability, the absence of contribution and 
claims reduction, and the rule that, in partial settlements, only the amount paid by 
the settling defendant is deducted from the total amount obtainable by the plain- 
tiff—allegedly combine to create extraordinary exposure for a participant in a price- 
fixing conspiracy. 

.(a) Are you aware of any empirical evidence that employees who contemplate par- 
ticipation in price-fixing conspiracies are aware of the various legal rules that work 
together to create this extraordinary exposure or even of the exposure itself? If so, 
what is the evidence? 

(b) Are you aware of any empirical evidence that extraordinary exposure causes 
senior management to enforce compliance with the antitrust laws more vigorously 
than compliance with laws that provide only for actual damages? 

(c) Are you aware of any empirical evidence that suggests in any way that the 
reduction in exposure that would be caused by enactment of contribution legislation 
will result in reduced compliance with the antitrust laws? 

Answer to question No. 1. (a) Substantial empirical evidence exists that employees 
who contemplate participation in price-fixing conspiracies are aware of the serious 
penalties under the antitrust laws. This evidence comes from two sources. 

First, there is hard evidence in several major price-fixing cases that demonstrates 
the acute awareness of management personnel responsible for pricing that both 
criminal and civil antitrust penalties exist and are severe, both for individuals and 
their companies. Perhaps the most dramatic recent evidence of this awareness of 
penalties can be found in the Folding Carton Antitrust Litigation, MDL 250 (N.D. 
Ill. 1978). In Folding Cartons, 12 employees of defendant companies who participated 
in the price-fixing conspiracy were granted immunity in the civil class action litiga- 
tion because the United States government was a civil party plaintiff seeking dam- 
ages in the consolidated civil actions. Counsel for the plaintiff class, including 
myself, took the depositions of the immunized price-fixers. These depositions are a 
unique source of empirical evidence of the inner workings of a major nationwide 
price-fixing conspiracy and the extraordinary lengths to which participants go to 
conceal their price-fixing activities. The participants’ efforts at concealment stem 
from their awareness that if they are caught they, as individuals, could go to prison, 
and that their companies could suffer substantial damage in civil litigation. These 
depositions of the immunized Folding Cartons price-fixers are replete with testimo- 
ny showing their awareness of the severity of antitrust penalties and the efforts of 
the conspirators to conceal their activities so as to avoid being caught.’ 

Second, my law firm represents many large industrial companies, and we are 
active in installing and monitoring compliance programs to assure that corporate 
personne! at all levels are aware of the antitrust laws and the penalties for their 
violation. Part of these compliance programs consists of meetings with house coun- 
sel and pricing personnel. At most of these meetings, one of the first questions 
asked is whether joint and several treble damage civil liability is still the law. One 
is amazed at the degree of sophistication of management personnel at all levels on 
topics such as the recent statutory changes making price-fixing a felony and increas- 


1] would be glad to furnish the Committee with these transcripts or transcripts of testimony 
in other cases such as Wiring Devices or Corrugated which prove the same point. 
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ing fines to $1 million, the current status of Corrugated and Plywood antitrust liti- 
gation, and the efforts in Congress to change the scope and impact of the antitrust 
laws. Management personnel are keenly aware of the fact that top level corporate 
officers (including the chief executive officer of Container Corporation of America) 
received jail sentences in Folding Cartons, and in compliance meetings I am often 
asked whether the jail sentences in that case were an exception or a new trend. 

(b) Empirical evidence of penalty risk aversion, as opposed to personal experience 
in dealing with the reactions of senior management, is difficult to come by. On an 
ad hoc experimental level, other lawyers and I who advise top level management on 
the risks of noncompliance are aware of the substantial deterrent effect of the 
severe penalties under the antitrust laws. Top level corporate managers are intense- 
ly risk averse and the greater the risks of adverse economic impact to their compa- 
nies, in view of cases such as Corrugated and Plywood, the deeper and more abiding 
is their concern with enforcing compliance at the middle manager levels to avoid 
these serious risks to the companies under their stewardship. 

There were few definitive empirical studies of the relationship between enforce- 
ment and compliance with the antitrust laws until late last year when “The Deter- 
rent Effect of Antitrust Enforcement” was published in The Journal of Political 
Economy.? In this article, a copy of which I attach, the authors first develop a 
simple econometric model of collusive price-fixing in the presence of antitrust en- 
forcement, they then apply that model to the bread industry in the major cities in 
the country for the years 1964-76 and draw conclusions concerning the impact of 
penalties upon antitrust compliance. 

The authors conclude that there is a significant and clear correlation between 
public and private antitrust enforcement and collusive price-fixing activities in the 
bread industry. When enforcement activity is high, industry prices are lower and 
more competitive and collusive price-fixing activities are deterred. Moreover, the 
empirical study supports the authors’ conclusion it is not government enforcement 
but private “class actions that represent the truly effective penalty in price-fixing 
cases.” Block at 4438. 

The authors conclude their study with the following statement: 

In this paper we formulated and tested a simple model of collusive pricing in 
the presence of antitrust enforcement. We showed that if a cartel’s probability 
of detection increases with its markup, then the cartel’s optimal price is neither 
the competitive price nor, in most cases, the price that a cartel would charge in 
the absence of antitrust enforcement, but rather an intermediate price that de- 
pends on the levels of antitrust enforcement efforts and penalties. 


* * * * * * * 


We noted that government-imposed price-fixing penalties were trivial and 
found support for the proposition that the effective deterrent to price fixing was 
the credible threat of large damage awards to private class actions that followed 
DOJ’s case against the same conspiracy. Consequently, only after class actions 
became a credible private remedy did the Antitrust Division’s enforcement ca- 
pacity or its filing of a bread price-fixing case deter collusion in the conspiracy- 
prone bread industry. (Emphasis added.) Block at 444. 

Therefore, based upon the Block study of the nationwide bread industry, empiri- 
cal evidence supplies the answer to the question whether severe penalty risks oper- 
ate as an effective deterrent to collusive price fixing. The answer is assuredly yes. 

(c) The answer to this question is the necessary converse of the answer to question 
l(b). Businessmen are risk averse and the testimony of price fixers in Folding Car- 
tons and Corrugated and the results of the Block empirical study of the bread indus- 
ae eal that reduced risk exposure will result in reduced compliance with the anti- 

rust laws. 

Further empirical evidence of the positive correlation between risk-reduction and 
reduced compliance can be found in Elzenga and Breit, The Antitrust Penalties, A 
Study in Law and Economics, Yale Univ. Press (1976) and Hay and Kelly, An Em- 
pirical Survey of Price Fixing Conspiracies, 17 J. Law and Econ. at 13-35 (1974). 
These studies support the conclusion drawn from the experience of lawyers who 
counsel in the antitrust area that the risk of severe penalties is uppermost in the 
minds of top and middle level businessmen concerned with profit maximization and 


guides their business decisions as to how effectively and strenuousl i 
with the antitrust law should be enforced within the aan ianiagii 


? Block, Nold and Sidak, “The Deterrent Effect of Antit “4 i 
ical Economy 429 (1981) (ilerei “Block ") ntitrust Enforcement” 89 Journal of Polit- 
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Question No. 2. Please assume for the purposes of this question that the Subcom- 
mittee wishes to collect information on alternatives to contribution legislation that 
might ameliorate the alleged imbalances of the present system. Based upon your ex- 
perience, please comment on the following alternatives as well as any you may wish 
to add to the list. In doing so, we would appreciate your evaluation of the merits 
and demerits of each as well as your underlying reasoning. In addition, please rank 
the alternatives according to your view of their desirability. The alternatives are 
legislation that would: 

(a) establish a ceiling for a defendant’s exposure—e.g., twice the treble damages 
attributable to an individual defendant’s sales; or 

(b) make the trebling of damages discretionary; or 

(c) provide that management that fastidiously attempted to comply with the anti- 
trust laws could obtain insurance for a portion of the liability arising from antitrust 
violations in contravention of company policy; or 

(d) provide that, in instances of settlement, treble the amount paid by a settling 
defendant would be deducted as the settling defendant’s contribution share. 

Answer to question No. 2. (a) This alternative would effectively write antitrust de- 
terrence out of the books and would be a far greater erosion of the antitrust laws 
than even the current contribution-claims reduction proposals. Limiting the expo- 
sure of each conspirator to a multiple of its sales destroys the most potent deterrent 
to price fixing—the risk that any conspirator. is jointly and severally liable for all 
damages flowing from the conspiracy. Such a limitation based upon a conspirator’s 
sales would permit each price fixer to determine in advance exactly what getting 
caught would cost him. Such finite cost expectations could then be calculated as any 
other cost of doing business such as labor, material, interest, sales expense and the 
like. Very possibly, even blatant violation of the antitrust laws would then become 
profitable. 

(b) Discretionary treble damages would destroy the high risk-penalty expectations 
now faced by management contemplating collusive price fixing. Lower risk, as we 
have seen from the empirical studies, means less compliance and higher noncompet- 
itive prices. Moreover, discretionary penalty damages would result, as in the case of 
criminal sentencing, in unacceptable variations in penalties from district to district 
and even among the federall judges in one district. Predictability would be lost in 
an area where, particularly with per se price fixing activity, potential offenders 
must know before they engage in unlawful antitrust activities the severity of the 
risks they are taking. 

(c) This alternative has much to commend it. Insurance against risks of collusive 
price fixing activity taken in contravention of strong compliance programs would 
result in the overal! risk-cost spreading that underlies the insurance principle. More 
importantly, as in fire and theft insurance, those insureds who install effective pre- 
ventative systems would enjoy lower premium costs. Insurers could require effective 
compliance programs for companies in order to qualify for lower premiums. Deter- 
rence should not be adversely affected because potential violators would be aware in 
advance that liability for price-fixing would result in substantially greater future 
premiums, as is now the case with accountants liability insurance. 

(d) 3 This alternative would erode deterrence less than the pending contribution- 
claims reduction legislation. It does, however, lessen the deterrent effect of the anti- 
trust laws by reducing any judgment against one conspirator by 300 percent of the 
amount of prior settlements, as opposed to the current governing rule of reduction 
by one times prior settlement. Anything that reduces the deterrent effect of the 
antitrust laws, which this proposal does, should not be favored. It is, however, far 
preferable to either the pending contribution legislation or to alternatives (a) or (b) 
in this question. ~ 

Question No. 3. Please assume that fairness to the investing public is an impor- 
tant factor in the Subcommittee’s consideration of contribution proposals. 

(a) It has often been asserted that a conspiracy could not function without all of 
its members and, therefore, all are equally at fault. Assuming it is true that all 
members must participate, does this mean that all are equally the cause of the 
plaintiff's injury or that all are equally at fault? a0 

(b) An analogy to the law of torts—which generally denies contribution to defend- 
ants involved in intentional wrongs—is often made. Is this applicable in the context 
of corporate liability where the shareholders, who must pay the judgment, have usu- 
ally not engaged in any conduct at all, much less intentional conduct? 


3] assume this question contains a typographical error and that the word “from” should be 
“as’—otherwise it would be difficult to formulate a sensible answer to the question. 
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(c) Aren’t shareholders in effect strictly and vicariously liable for antitrust viola- 
tions of their employees? ‘ ‘ 

(d) What can senior management do to make certain that a company is not ex- 
posed to financial ruin on account of an antitrust violation by one of its employees? 

Answer to question 8. (a) It is the nature of a collusive price fixing conspriacy that 
each participant is the efficient cause of all injury resutling from the acts of the 
conspiracy. This is so for two reasons. First, there are only willful and knowing 
price-fixing conspiracies; there is no such thing as innocent or negligent participa- 
tion in a price-fixing conspiracy. All the participants take part with their eyes wide 
open to both the risks and to the potential rewards. Second, any single member of a 
conspiracy has the absolute power to end it by simply not joining or dropping out 
and making disclosure to the proper authorities. The conspiracy will then collapse. 
Thus it is true that each member of a price-fixing conspiracy is the cause of all the 
damages that flow from it since each has the power to end the conspiracy and its 
anticompetitive effects. 

The question of who is at “fault’’ in a price-fixing conspiracy is a false issue be- 
cause conspiratorial conduct is by its nature knowing and intentional. All conspira- 
tors are equally “at fault.” The Supreme Court in the Gypsum case established anti- 
trust liability as a specific intent crime and once that intent is established, any fur- 
ther discussion of fault becomes irrelevant. In civil antitrust litigation intent can be 
shown by either willful conduct or by showing the anticompetitive effect of the con- 
spiracy. In both instances, fault plays no role since the antitrust laws are designed 
to establish objective economic—not moral—guidelines for the conduct of business- 
men. 

(b) and (c). These two questions raise the same issue: whether it is unfair to the 
“inncocent” shareholder “owners” of a corporation to impose on them the severe 
economic penalties of management’s price-fixing activities. Such a proposition begs 
the question for several reasons. First, the shareholders of a corporation are its ulti- 
mate source of authority, and the shareholders are responsible for the actions of the 
managers they appoint. The shareholders benefit from the “rewards” of collusive 
pricing and likewise they bear the risk of penalties. Also, the well-known “Wall 
Street Rule” decrees that management which causes substantial losses by reason of 
unlawful price-fixing activities will be replaced by managers who abide by the rules. 

Second, in today’s marketplace most shareholders do not invest in individual com- 
panies. They invest for the most part in diverse portfolios, mutual funds, pension 
trusts, commingled IRA accounts and the like in which the risks and rewards of 
ownership are spread widely among many companies. The shareholders are not con- 
cerned about the apportionment of damages among the many companies in the di- 
verse portfolios. The shareholders are concerned about whether in the long run if 
some companies are found liable and suffer antitrust damages that these damages 
are collected in the least costly fashion. As Professor Easterbrook has shown in his 
statement, the no contribution rule provides the most cost-effective collection device 
because it eliminates expensive disputes over which firm pays how much and aviods 
the extraordinary costs and delays that flow from cross-claims among companies for 
contribution. And most important, a contribution rule is a disincentive to settle- 
ee, thus would add greatly to the costs and time spent on complex antitrust 

itigation. 

Finally, shareholders are also consumers of goods and services and in that capac- 
ity they benefit in the total economy context by the absence of price fixing and the 
effective operation of a free market. The costs to the shareholder “owners” of one 
conspirator caught violating the antitrust laws are far more than offset by the over- 
all benefits to the shareholders as consumers of goods and services sold at competi- 
tive non-collusive prices throughout the economy. 

(d) The question has a doubtful smuggled assumption and that is that middle 
managers Can engage in price fixing conspiracies which expose a company to “‘finan- 
cial ruin” in the teeth of comprehensive compliance programs installed and policed 
by senior management and company counsel. This just isn’t so. Experience in the 
Folding Carton and Corrugated cases makes clear that price fixing conspiracies can 
only operate in a climate either encouraged or tolerated by top level management. 
The opinion of the Seventh Circuit in United States v. Consolidated Packaging 
Corp., 515 F2d 117 (7th Cir. 1979) provides a rare look at top level management in- 
volvement in a national price-fixing conspiracy. It should be read by anyone con- 
cerned about the claim that the present antitrust penalties create oppressive over- 
deterrence risk. Without the acquiessence of top level managers, the conspiracy in 
Folding Cartons could never have gotten off the ground let alone meraated ae 
more than 14 years. It is because of the complicity of senior management that the 
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Court in Folding Cartons meted out jail sentences to key executives, including the 
principal executive officers of several defendants 

Any middle managers caught in price fixing should be fired immediately whether 
or not their activities ever come to light. Strongly enforced compliance programs 
are a sure-fire protection against the risk of severe financial penalties under the 
antitrust laws. As for the risk of “financial ruin,” that is simply a scare tactic con- 
cocted by the supporters of the contribution legislation. There is no such risk. Fi- 
nancially troubled companies will always settle their liability for lesser amounts 
than other conspirators, as did Consolidated Packaging Corp. and Interstate Con- 
tainer Corp. in the Corrugated price-fixing conspiracy. And even as to financially 
healthy companies such as Mead there is no real risk of financial ruin. The settle- 
ment negotiations between Mead and the plaintiff class have been conducted public- 
ly with full disclosure so that this Congress would be fully aware that the class’s 
settlement demands are but a fraction of Mead’s potential liability. The specter of 
financial ruin is a myth, and the proponents of the contribution legislation are 
unable to point to a single instance where private enforcement of the antitrust laws 
has caused the ruin of any company. On the contrary, a contribution rule would 
give financially stronger competitors a weapon (crossclaims for contribution) which 
they could use to bludgeon smaller and weaker competitors out of the marketplace. 

If I can be of any further assistance in connection with these or other matters 
relating to the proposed contribution legislation, please do not hesitate to contact 
me. 

Sincerely, 
LOWELL E. SACHNOFF 
(For SACHNOFF WEAVER & RUBENSTEIN, LTD.) 


Enclosure. 
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CONGRESS OF THE UNITED STATES, 
COMMITTEE ON THE JUDICIARY, 
House OF REPRESENTATIVES, 
Washington, D.C., April 12, 1982. 
Hon. WiLt1AM F. Baxter, 
Assistant Attorney General for Antitrust, Antitrust Division, U.S. Department of Jus- 
tice, Washington, D.C. 


Dear Mk. Baxter: On behalf of the Subcommittee on Monopolies and Commercial 
Law, I wish to thank you once again for your appearance on March 3, 1982, to dis- 
cuss the various contribution proposals. Enclosed are a few additional questions to 
which we request your written response. Because the Subcommittee is attempting to 
study the complicated issues surrounding contribution as expeditiously as possible, I 
would request that you respond by April 30, 1982. If you have any questions, please 
contact the Subcommittee staff (Jonathan Cuneo) at (202) 225-2825. 

Sincerely, 
Peter W. Ropino, Jr., 
Chairman. 


Enclosure. 


SUPPLEMENTAL QUESTIONS FOR Mr. BAXTER 


1. In your Senate testimony of April 22, 1981, you said (Prepared Statement, p. 18) 
“(mly inclination would be to allow contribution in some cases, but not others, if the 
costs of allowing contribution could be kept at an acceptable level.’’ What cases did 
you have in mind for not allowing contribution? 

2. Are you aware of any instances in which a defendant has been bankrupted as a 
result of having to pay an antitrust judgment? 

3. Testimony before the Subcommittee suggests that enactment of any of the cur- 
rent proposals might significantly complicate litigation by injecting new issues into 
the litigation (i.e., contribution: share), by creating a new class of claims (i.e., contri- 
bution claims), and by inhibiting settlements through claims reduction. What assur- 
ances or evidence exist that this legislation will not substantially add to the time, 
expense and burden of antitrust litigation? 

4. In your oral testimony on March 38, 1982, you suggested that a benefit from con- 
tribution and claims reduction legislation would be to diminish one form of abuse of 
antitrust litigation—the suit brought with little chance of success. 

(a) Would enactment of contribution and claims reduction legislation also cause 
plaintiffs not to pursue meritorious cases? If you believe it will not have such an 
effect, please state why you believe that the filing of meritorious cases will continue 
undiminished, although the filing of non-meritorious cases will be reduced. 

(b) Aren’t there more direct ways to attack the problem of strike suits? 

5. Based upon your experience, do you believe that there is a substantial amount 
of undiscovered covert cartel activity in the American economy? Does the current 
system of antitrust laws and remedies overdeter cartel behavior? 

6. (a) To what extent do rights of claims reduction exist under current law? 

(b) Is this an evolving area of the law? 

(c) If you believe that the area is evolving, why is it appropriate to legislate now 
rather than have rules develop through the judicial system on a case by case basis? 

(d) In light of recent developments, what would be your reaction to legislation 
that would create rights of contribution without rights of claims reduction? 

(e) In light of recent developments, why is claims reduction legislation necessary? 

7. (a) Under current law, can’t defendants in cases in effect create rights of contri- 
bution and claims reduction among themselves through sharing agreements? Isn’t it 
likely, as Mr. Kohn testified, that these agreements will be more precisely tailored 
to the individual situation than would any current proposal? , 

(b) If you believe sharing agreements to be valid, why should Congress intervene 
to protect defendants when the defendants have the means under the current 
system to protect themselves? wae ‘ rte 

8. What is the relationship between contribution and claims reduction legislation 

and the principle of joint and several liability? To what extent, in your view, do the 
current contribution proposals represent an indirect attack on the principle of joint 
and several liability? If Congress were to enact legislation to ameliorate any current 
imbalances, why shouldn’t it consider direct alterations in the rules of liability? 
Except as to insolvent defendants and defendants as to whom the court lacks juris- 
diction, what difference exists, from the plaintiff's point of view, between the cur- 
rent proposals and abrogation of joint and several liability? Wouldn t a proposal, 
such as Discussion Draft No. 3 appended to Chairman Rodino’s letter to the Attor- 
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ney General of March 15, 1982, largely ameliorate any imbalances, while avoiding 
the additional litigation burdens that would be created by contribution and claims 
reduction? ws, : : 

9. In his testimony, Mr. Rill advocates expansion of contribution rights to all hori- 
zontal cases, employing a formula that would allocate contribution rights according 
to each conspirator’s share of the affected market. } 

(a) Would this formula add the issues of product and geographic market defini- 
tions to cases in which these issues do not otherwise exist? : iT 

(b) Please explain how the affected market would be derived in cases of bid-rig- 
ging. Territorial Allocations? Customer allocations? ; : 

10. If Congress were to adopt a legislative scheme of contribution and claims re- 
duction, how should this federal scheme relate to claims filed under state antitrust 
laws? How should contribution and claims reduction be treated in cases in which 
the plaintiff seeks relief under both federal and state law? 

11. It is often said that a horizontal conspiracy to fix prices cannot work without 
the participation of all its members. Given limitations in production and imperfect 
infermation, is it more important to deter unlawful conduct on the part of industry 
participants with large market shares or those with small market shares? Couldn't 
a conspiracy be effective—at least in the short run—without the participation of one 
or more small participants? Is this true for large participants? 

In addition, Mr. Seiberling requests your response to the following questions. 

12. In response to Mr. Evans, you stated that Congress could apply claims reduc- 
tion to pending cases and direct that pre-existing settlements in those cases not be 
overturned. Would this mean that a court would have to approve such a settlement 
in a class action case pursuant to Rule 23(e) of the FRCP, even though it found that 
the application of claim reduction made the settlement no longer fair, reasonable 
and adequate? 

13. Assuming the foregoing could be accomplished, is it your opinion that the fol- 
lowing language, drawn from various proposed amendments to S. 995 or H.R. 1242, 
achieves this result? 

“No agreement to settle, compromise, or release a claim under section 4, 4A, or 
4C of this Act which has been signed by the parties prior to the date of enactment 
of this section may be rescinded, disapproved, reformed, or modified by the parties 
or by the court because of the application of the claim reduction principle, except 
upon the written consent of all the parties thereto.” 


U.S. DEPARTMENT OF JUSTICE, 
ANTITRUST DIVISION, 
Washington, D.C., May 24, 1982. 
Hon. Pretrer W. Roprino, Jr., 
Chairman, Subcommittee on Monopolies and Commercial Law, Committee on the Ju- 
diciary, House of Representatives, Washington, D.C. 


Dear Mr. CHAIRMAN: This is in response to your letter of April 12, 1982, in which 
you enclosed 13 supplemental questions relating to proposed legislation to provide 
rights of contribution and claims reduction in antitrust litigation. We have prepared 
the following responses to those questions, which I hope will be useful to the Sub- 
committee in its consideration of this legislation. 

Question 1. In your Senate testimony of April 22, 1981, you said (Prepared State- 
ment, p. 18) “[mly inclination would be to allow contribution in some cases, but not 
others, if the costs of allowing contribution could be kept at an acceptable level.” 
What cases did you have in mind for not allowing contribution? 

Answer. When I testified before the Senate Judiciary Committee last year, my 
thinking on contribution legislation was somewhat tentative. I was concerned par- 
ticularly with the fact that some proposals before the Congress would provide for 
contribution and claims reduction only in cases involving price-fixing violations. It 
seemed to me then, as it does now, that a stronger case can be made from the stand- 
point of fundamental fairness for allowing contribution and claims reduction in 
cases that do not involve horizontal, cartel-type violations. While my thinking along 
these lines led me to suggest last year that it might be appropriate not to allow 
contribution and claims reduction in cases involving cartel-type violations, I have 
since concluded that equitable considerations warrant contribution and claims re- 
acy in a a Pinas 

westion 2. Are you aware of any instances in which = 
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years antitrust judgments, particularly in class actions, have been very substantial, 
and one hears regularly the prediction that payment of such judgments, particular- 
ly by one company under the principle of joint and several liability, could have dis- 
asterous financial effects. However, I am not cognizant of any instance in which this 
has actually occurred. 

Question 3. Testimony before the Subcommittee suggests that enactment of any of 
the current proposals might significantly complicate litigation by injecting new 
issues into the litigation (i.e., contribution share), by creating a new class of claims 
(i.e., contribution claims), and by inhibiting settlements through claims reduction. 
What assurances or evidence exist that this legislation will not substantially add to 
the time, expenses and burden of antitrust litigation? 

Answer. There is no assurance that contribution and claims reduction will not 
complicate antitrust litigation to some extent. Contribution in antitrust will entail 
very definite costs in some cases, and the essential question is the extent to which 
such costs should be incurred in the interest of fundamental fairness to all con- 
cerned. I think this fact makes it most important for Congress to enact legislation 
that will minimize the costs of litigating contribution and claims reduction claims. 
The Department’s proposals was formulated with potential costs and complexities 
very much in mind. 

While the potential litigation costs of contribution and claims reduction in some 
cases must not be underestimated, I suspect that complete litigation of such issues 
will not be necessary in a large proportion of cases. Plaintiffs and defendants alike 
will be factoring their rights under this legislation into their settlement strategies. 
Fair settlement of meritorious claims, rather than extended litigation, will be a 
common result. 

It is even possible that, across all cases, litigation expenses will not increase and 
may even decrease. Sequential settlements, first with one defendant, then with an- 
other, followed by litigation against still others, will probably decrease. But global 
settlements with all, or with all major defendants, may increase. Moreover, some 
number of cases which are so weak as to approach, or perhaps constitute, strike 
suits may not be brought at all. The net effect is uncertain. 

Question 4. In your oral testimony on March 38, 1982, you suggested that a benefit 
from contribution and claims reduction legislation would be to diminish one form of 
abuse of antitrust litigation—the suit brought with little chance of success. 

Question (a). Would enactment of contribution and claims reduction legislation 
also cause plaintiffs not to pursue meritorious cases? If you believe it will not have 
such an effect, please state why you believe that the filing of meritorious cases will 
continue undiminished, although the filing of non-meritorious cases will be reduced. 

Answer. I doubt that contribution and claims reduction will deter the pursuit of 
meritorious antitrust cases. I think that plaintiffs will continue to bring such cases 
regardless of their decreased ability to put additional settlement pressure on defend- 
ants by settling with some defendants for relatively small sums and then demand- 
ing that the remaining defendants bear an increased financial burden. Where their 
claims are meritorious, plaintiffs should be able to enter into settlements fairly re- 
lated to the damages caused by a given defendant or, failing that, to litigate their 
claims to judgment and recover treble damages, costs, and attorneys’ fees. To the 
extent that contribution and claims reduction enable defendants to withstand what 
some have termed “whipsaw” settlement tactics, and better enable them to settle on 
the basis of what the plaintiff's case is worth rather than because of the threat of 
ever-escalating possible liability, these doctrines may well discourage the filing of 
nonmeritorious cases in whcih there is little prospect that damages exceeding attor- 
ney’s fees can be recovered. 

Question (b). Aren’t there more direct ways to attack the problem of strike suits? 

Answer. I assume by strike suits you mean nonmeritorious cases brought with the 
expectation of obtaining a settlement quickly from defendants who prefer to buy off 
the plaintiff rather than face potentially costly litigation. Without necessarily char- 
acterizing them as more direct, I would certainly agree that other steps to discour- 
age such suits could be taken. I continue to think that it is important to streamline 
antitrust litigation as much as possible to reduce its costs, and that judges should 
take an active role both before and during trial in this regard. For example, sum- 
mary judgment under Fed. R. Civ. P 56(e) should be granted when a plaintiff has 
been able to turn up no credible evidence during discovery. I also believe that cer- 
tain areas of antitrust law need to be clarified, and that some existing precedent 
suggests the existence of antitrust liability in circumstances where there is no 
threat to competition. As you know, the Department is itself doing some work in 


this area. 
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At the same time, I do not believe that the possibility of such improvements in 
substantive law and litigation procedures negates. the desirability of creating rights 
of contribution and claims reduction in antitrust litigation. ; ; 

Question 5. Based upon your experience, do you believe that there is a substantial 
amount of undiscovered covert cartel activity in the American economy? Does the 
current system of antitrust laws and remedies overdeter cartel behavior? 

Answer. The recent discovery by the Department of a broad pattern of cartel be- 
havior in the road building and airport construction industries suggests that we 
should all be very wary of assumptions that such behavior is rare or even unusual. 
While I am reluctant to state a suspicion of cartel behavior in any particular indus- 
try or segment of the economy, the detection and prosecution of such behavior is the 
number one antitrust priority of the Department. Because true cartel behavior can 
never yield any benefit, by definition it cannot be overdeterred.  __ 

Question 6 (a). To what extent do rights of claims reduction exist under current 
law? 

Answer. A recent decision by the U.S. District Court for the District of South 
Carolina in Burlington Industries, Inc. v. Deering Milliken Inc., Consolidated Civil 
Action No. 71-306, and Civil Action Nos. 69-1096, 70-14, 71-94, and 71-95 (D.S.C. 
Feb. 10, 1982) indicates that court’s view that the Supreme Court’s decision in Texas 
Industries, Inc. v. Radcliffe Materials, Inc., 101 S.Ct. 2961 (1981), does not foreclose 
claims reduction in antitrust litigation under current law. This is the only specific 
precedent to this effect of which we are aware at present. 

Question (b). Is this an evolving area of the law? 

Answer. Whether one would call this an evolving area of the law depends, I sup- 
pose, on one’s definition of the term. I would not say that the matter has been com- 
pletely and finally resolved by Judge DuPree’s Memorandum and Order in the Bur- 
lington Industries case. It is too early to tell whether other courts will agree with 
the Burlington court’s interpretation of Texas Industries. 

Question (c). If you believe that the area is evolving, why is it appropriate to legis- 
late now rather than have rules develop through the judicial system on a case by 
case basis? 

Answer. It is always difficult to decide whether legislation is appropriate when a 
given question has not been precisely or completely resolved by the courts and when 
it is at least possible that case-by-case development of the law will lead to an appro- 
priate result. Although I am reluctant to state an opinion regarding the possibility 
that this will happen with respect to claims reduction in antitrust, after giving the 
matter considerable thought I have concluded that an overall resolution of these dif- 
ficult issues by the Congress at the current time would be appropriate. Questions of 
fundamental fairness are involved, many new private antitrust cases are filed each 
year, and authoritative judicial resolution of legal issues can take considerable time. 
Contribution and claims reduction proposals have been before the Congress for some 
time now, and the views of those on all sides have been heard at length. Under 
these circumstances, I think legislative action need not await resolution of the 
claims reduction issue by the courts. 

Question (d). In light of recent developments, what would be your reaction to leg- 
islation that would create rights of contribution without rights of claims reduction? 

Answer. Contribution and claims reduction are very closely related. The dynamics 
of private antitrust damage litigation are likely to be affected by the interaction of 
contribution and claims reduction, and it seems to me unwise to attend to one of the 
issues without resolving the other. As I have indicated above, I do not believe that 
the Burlington decision necessarily settles any or all questions regarding whether or 
how claims reduction is available in antitrust cases. And even if the basic principle 
of this decision were to be upheld, developing rules for applying claims reduction 
principles might well vary from court to court and from case to case, at least for 
some period of time. Thus, there would be no guarantee that an equitable damage 
sharing mechanism selected by Congress for purposes of contribution would be mir- 
rored by the operation of claims reduction. Since I feel that, both as a practical 
matter for purposes of litigation and as a matter of equity, the damage allocation 
rules provided by contribution and claims reduction must be harmonized with one 
another, the best bill would be a comprehensive bill. 

Question (e). In light of recent developments, why is claims reduction legislation 
necessary? 

Bee oy I believe that my answers to questions 6(a)-6(d) are responsive to this in- 

Question 7 (a). Under current law, can’t defendants in cases in effect create rights 
of contribution and claims reduction among themselves through sharing agree- 
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ments? Isn’t it likely, as Mr. Kohn testfied, that these agreements will be more pre- 
cisely tailored to the individual situation than would any current proposal? 

_ Question (b). If you believe sharing agreements to be valid, why should Congress 
intervene to protect defendants when the defendants have the means under the cur- 
rent system to protect themselves? 

Answer. Sharing agreements as an alternative to rights of contribution and 
claims reduction have been discussed, but not extensively, for some time. The De- 
partment has attempted to learn about sharing agreements and why the possibility 
of entering into such agreements has not enabled defendants in the past to resist 
the increasing settlement pressure that is the impetus for the proposed legislation. 
We have been less than fully successful in these efforts; perhaps knowledgeable seg- 
ments of the private antitrust bar would be in a better position to answer this ques- 
tion. Apart from issues regarding their enforceability or consistency with public 
policy, there may be practical barriers to the adoption of sharing agreements. These 
may include the inability of defendants to agree on their relative responsibility for 
damages, the reluctance of defendants to give up the possibility of being able to 
settle with plaintiffs on favorable terms under a “no claims reduction” rule, or per- 
haps a hesitancy to become bound by joint defense decisions which must sometimes 
be made to make sharing agreements work. 

I think it is true that sharing agreements could, in many cases, be more precisely 
tailored to the particular situation at hand than an inflexible legislative rule, par- 
ticularly with regard to who should bear what proportion of the damages. Indeed, it 
is because factual situations can differ significantly in this regard that the Depart- 
ment has chosen in its proposal a contribution formula containing substantial flexi- 
bility. Of course, there is nothing in the Department’s proposal that would negate 
the possibility of defendants entering into sharing agreements after the passage of 
the proposed legislation; in fact, the legislation may well create strong incentives 
among defendants to enter into such agreements to avoid the potential and divisive 
costs of contribution litigation. 

Question 8. What is the relationship between contribution and claims reduction 
legislation and the principle of joint and several liability? To what extent, in your 
view, do the current contribution proposals represent an indirect attack on the prin- 
ciple of joint and several liability? If Congress were to enact legislation to amelio- 
rate any current imbalances, why shouldn’t it consider direct alterations in the 
rules of liability? Except as to insolvent defendants and defendants as to whom the 
court lacks jurisdiction, what difference exists, from the plaintiff's point of view, be- 
tween the current proposals and abrogation of joint and several liability? Wouldn't 
a proposal, such as Discussion Draft No. 3 appended to Chairman Rodino’s letter to 
the Attorney General of March 15, 1982, largely ameliorate any imbalances, while 
avoiding the additional litigation burdens that would be created by contribution and 
claims reduction? 

Answer. Rights to contribution and claims reduction are clearly related to joint 
and several liability in’ that, theoretically, the existence of such rights should result 
in each defendant actually paying its appropriate share of the damages incurred by 
plaintiffs. Thus, one might characterize contribution and claims reduction as “an in- 
direct attack” on joint and several liability if one’s focus is on ultimate, out-of- 
pocket payments by defendants. From plaintiffs’ point of view, however, creating 
rights of contribution and claims reduction differs substantially from eliminating 
joint and several liability, since the latter would require plaintiffs to sue each con- 
spirator in an antitrust case, and enforce each judgment obtained, and would place 
upon plaintiffs the risk that a given conspirator might be insolvent or in some other 
way not subject to the jurisdiction of the court. = 

Proposals to alter the rule of joint and several liability could be viewed as alterna- 
tive ways of addressing and ameliorating the current imbalance in bargaining 
power that is said to exist, and which contribution and claims reduction legislation 
is designed to redress, but it is not clear that such proposals are, either practically 
or conceptually, a more straightforward means of dealing with this problem. I have 
discussed in some detail my thoughts on this issue in my May 19, 1982 response to 
Chairman Rodino’s letter of March 15, 1982, with respect to Discussion Draft Nos. 3 
and 4. In summary, eliminating joint and several liability would still create a. need 
to resolve questions of proximate cause in calculating damage liability in antitrust 
litigation, and Congress or the courts would be required to determine how to appor- 
tion plaintiffs’ damages among the responsible parties. There may also be practical 
or procedural ramifications from altering the rule of joint and several liability that 
could impact on the effectiveness of private antitrust litigation from the point of 
view of plaintiffs, and which could thereby affect the deterrent value of such litiga- 
tion. Additionally, proposals like Discussion Draft No. 3 may be less effective at 
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ameliorating some of the fairness problems perceived in the antitrust area than 
would contribution and claims reduction. Therefore, I would be most reluctant to 
conclude that proposals to alter the rule of joint and several liability in antitrust 
are, on balance, superior to contribution and claims reduction legislation from the 
antitrust enforcement standpoint. ? oe F - 

Question 9. In his testimony, Mr. Rill advocates expansion of contribution rights 
to all horizontal cases, employing a formula that would allocate contribution rights 
according to each conspirator’s share of the affected market. 

Question (a). Would this formula add the issues of product and geographic market 
definitions to cases in which these issues do not otherwise exist? 

Answer. Although in some horizontal antitrust cases under present law, particu- 
larly those in which damage recovery under an “umbrella” theory is possible, 
market definition is often relevant, basing the formula for calculating contribution 
shares in all horizontal cases on the relative magnitude of defendants’ sales or pur- 
chases in the affected market could add product and geographic market definition 
issues to some antitrust cases. It should be noted, of course, that such issues would 
arise in price-fixing cases under other proposed contribution legislation. In fact, 
even if the legislation did not explicitly mention market share as a criterion for cal- 
culating contribution shares, it seems likely that market share questions would 
arise in cases where relative benefit appeared’ to the court to be an equitable way of 
apportioning damages. 

In most cases, particularly cases involving horizontal cartel behavior, I would 
hope that it would not be too difficult to deal with market definition issues. The 
effectiveness of a cartel depends on its ability to control the economic market in 
which it exists; thus, product and geographic market dimensions should be known 
at least roughly by the members of a cartel and subject to discovery by plaintiffs. 

Question (b). Please explain how the affected market would be derived in cases of 
bid-rigging. Territorial allocations? Customer allocations? 

Answer. In cases involving bid rigging, territorial allocation, customer allocation, 
or any other sort of cartel behavior, the affected market should be determined on 
the basis of sound economic principles taking into account both demand and supply 
factors. I see no difference between the analysis that would be employed in such 
cases and the analysis that is typically employed in Section 2 and Section 7 cases. In 
some cases, however, it might be difficult to determine a particular conspirator’s 
share of the market for purposes of contribution or claims reduction, for example, 
where a conspiracy is discovered before each conspirator has had the chance to 
enjoy his share of the cartelized sales, or where one or more of the conspirators has 
received consideration in some other way. In such cases, a rigid market share for- 
mula could product unfair results. 

Question 10. If Congress were to adopt a legislative scheme of contribution and 
claims reduction, how should this federal scheme relate to claims filed under state 
antitrust laws? How should contribution and claims reduction be treated in cases in 
which the plaintiff seeks relief under both federal and state law? 

Answer. While the Department has not studied these questions in any depth, it 
does not seem absolutely necessary that contribution or claims reduction principles 
in state antitrust litigation parallel those in federal antitrust litigation. While as a 
practical matter it may be that similar rules would faciliate the trial or settlement 
of parallel state and federal cases, it is not clear what if any action should be taken 
by the Congress to address this issue. I would like to reserve further judgment on 
this question; it probably has not been adequately explored in the hearings to date. 

Question 11. It is often said that a horizontal conspiracy to fix prices cannot work 
without the participation of all its members. Given limitations in production and 
inperfect information, is it more important to deter unlawful conduct on the part of 
industry participants with large market shares or those with small market shares? 
Couldn't a conspiracy be effective—at least in the short run—without the participa- 
tion of one or more small participants? Is this true for large participants? 

Answer. Theoretically, it is most important to deter participation in a conspiracy 
by industry members that are in the best position to thwart its objectives, and in 
general these will be firms with large market shares. Large firms that do not par- 
ticipate will often be in a position to seriously undercut output constraint objectives 
that are vital to the success of the cartel, while small firms which do not participate 
in a conspiracy may not be able to expand output rapidly enough to do the same. In 
some cases, however, a large firm might be unable to expand output significantly at 
a given time despite its overall size, while a firm with a small market share couid 
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Question 12. In response to Mr. Evans, you stated that Congress could apply 
claims reduction to pending cases and direct that pre-existing settlements in those 
cases not be overturned. Would this mean that a court would have to approve such 
a settlement in a class action case pursuant to Rule 23(e) of the FRCP, even though 
it found that the application of claim reduction made the settlement no longer fair, 
reasonable and adequate? 

Answer. As I indicated when I testified before the Subcommittee, the Department 
has declined to enter the debate on whether contribution and claims reduction legis- 
lation should apply to pending cases, and if so in what way. My response to Con- 
gressman Evans’ question was only intended to indicate my agreement with the sug- 
gestion that a provision having the indicated effect could be drafted, rather than 
any prediction as to how such a provision would be received by the courts in the 
event of a direct conflict between parties to pending litigation who wish to preserve 
a pre-existing settlement agreement notwithstanding newly mandated claims reduc- 
tion and those parties who wish to overturn the settlement as being no longer fair 
in light of the supervening claims reduction mandate from Congress. 

Question 13. Assuming the foregoing could be accomplished, is it your opinion that 
the following language, drawn from various proposed amendments to S. 995 or H.R. 
1242, achieves this result? 

“No agreement to settle, compromise, or release a claim under section 4, 4A, or 
4C of this Act which has been signed by the parties prior to the date of enactment 
of this section may be rescinded, disapproved, reformed, or modified by the parties 
or by the court because of the application of the claim reduction principle, except 
upon the written consent of all the parties thereto.” 

Answer. At an early stage in the legislative consideration of the issue of applying 
contribution and claims reduction to pending antitrust cases, a decision was made 
by the Department not to take any position on the matter. Since that time, we have 
not followed the ongoing debate on this issue closely nor have we developed any par- 
ticular expertise on the technical aspects of how a given intended result might best 
be implemented. Therefore, I am most reluctant to render advice on either technical 
or policy issues raised by any particular draft of such a provision. 

I hope my answers and comments will be of assistance to the Subcommittee 
during its deliberations on this important matter. I am happy to have had the op- 
portunity to submit views on behalf of the Department, and I will be glad to further 
assist the Subcommittee in any way that I can. 

Sincerely, 
WILLIAM F. BAXTER, 
Assistant Attorney General, 
Antitrust Division. 


_CONGRESS OF THE UNITED STATES, 
COMMITTEE ON THE JUDICIARY, 
Houser oF REPRESENTATIVES, 
Washington, D.C., April 2, 1982. 
Haroip E. Koun, Esq., 
Kohn, Savett, Marion, & Graf, P.C., 
Philadelphia, Pa. 

Dear Mr. Koun: On behalf of the Subcommittee on Monopolies and Commercial 
Law, I wash to thank you once again for your appearance on March 3, 1982, to dis- 
cuss the various contribution proposals. Enclosed are a few additional questions to 
which we request your written response. Because the Subcommittee is attempting to 
study the complicated issues surrounding contribution as expeditiously as possible, I 
would request that you respond by April 16, 1982. If you have any questions, please 
contact the Subcommittee staff (Jonathan Cuneo) at (202) 225-2825. 

Sincerely, 
Peter W. Ropino, Jr., 
Chairman. 


Enclosures. 


SUPPLEMENTAL QUESTIONS FOR Mr. KOHN 


1. What protections exist for a defendant in an industrywide price fixing case who 
believes himself innocent, but as to whom some evidence exists? Can that defendant 


realistically risk a trial? 
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2. (a) Do you believe that the current liability rules—especially joint and several 
liability and treble damages—create an in terrorrem threat that is a substantial de- 
terrent? : : 

(b) What would be the effect of enactment of contribution and claims reduction 
legislation on this deterrent? Are you aware of any empirical evidence that the de- 
crease in potential liability would undermine the deterrent impact of the antitrust 
laws? ; 

(c) If Congress were to adopt contribution and claims reduction legislation, should 
it be tied to other provisions that would enhance deterrence or speed litigation? If 
so, what proposals? 

3. How can companies whose senior management earnestly attempts to enforce 
compliance with the antitrust laws ensure that they will not face elephantine in- 
dustrywide damages on account of the price-fixing actions of irresponsible employ- 
ees? 

4. In your prepared statement you state that Judge Bell took a position as Attor- 
ney General diametrically opposed to the position he is now espousing. You then 
quote from testimony given by John Shenefield, which you assert was offered on 
behalf of then Attorney General Bell. 

(a) Is that accurate. 

(b) Didn’t Mr. Shenefield qualify for his testimony by saying that Judge Bell gen- 
erally favored contribution among joint tortfeasors, and that he had not focused on 
the specifics of the legislation? 

5. (a) Do you believe that a case can be made for creating rights of contribution in 
any group of cases? 

(b) Doesn’t fairness dictate that contribution should be available when a violator 
incurs liability because of a good-faith business decision in borderline areas where 
there may be both pro-competitive and anti-competitive effects? 

6. The Subcommittee is currently considering a variety of ways that the law could 
be changed to ameliorate the alleged unfairness to defendants in antitrust cases. By 
letter of March 15, 1982 (copy enclosed), the Subcommittee requested the Justice De- 
partment’s views on four alternatives. The Subcommittee would like your evalua- 
tion of the merits and demerits of the alternatives listed below as well as any you 
may like to add. In your response, please rank the alternatives according to your 
view of their desirability and supply your reasoning. 

The alternatives are: 

(1) Discussion Draft No. 1 appended to letter of March 15, 1982. 

(2) Discussion Draft No. 3 appended to letter of March 15, 1982. 

(3) H.R. 5794 (Mr. Baxter’s proposal). 


Repiy or Haroip E. Konn TO SUPPLEMENTAL QUESTIONS ON ANTITRUST LEGISLATION 
SusBMitTreD WITH CHAIRMAN RopINno’s LETTER OF APRIL 2, 1982 


1. Yes. The defendant can realistically risk a trial. Many defendants have done so 
and have been successful. No one knows better than the defendant himself what evi- 
dence exists and whether a jury is likely to be persuaded one way or another. Also, 
the defendant, if the jury’s verdict is adverse, can move for a new trial or for judg- 
ment n.o.v:, then apply to the Court of Appeals, and finally to the United States 
Supreme Court. In case after case, defendants have been successful at the trial level 
or on appeal. 

2(a). The current liability rules do create a deterrent effect. They are not in any 
way in terrorem. 

2(b). The enactment of contribution- legislation would substantially reduce the de- 
terrent. I know of no specific study or “empirical evidence’. However, it is signifi- 
cant that the major corporations which have played the lead role in sponsoring con- 
tribution legislation are among the most persistent and frequent violators of the 
antitrust laws. This, to my mind, is evidence that they think contribution is a 
deterrent. 

2(c). For the reasons which I have stated on several occasions in my oral testimo- 
ny and written presentations to your Committee and to the Senate Committee, I am 
strongly opposed to any contribution legislation. If such legislation were unfortu- 
nately to be adopted, it should most certainly be suoplemented by a provision that 
would speed litigation and enhance deterrence. These would include, among other 
things, pre-judgment interest, the amendment of the Federal Rules to incorporate 
the recommendations of the National Commission for the Review of the Antitrust 
Laws and Procedures, and restrictions on appeal of issues decided by juries. 

3. It has been my experience that very few “irresponsible employees” engage in 
price fixing without encouragement from their superior officers, including top man- 
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agement. Those companies which regularly enforce antitrust compliance programs, 
including some of my own clients, seldom, if ever, violate antitrust laws. It is more 
than coincidental that those corporations which have been sued have had employees 
in several divisions, or practically every division who were engaged in price fixing. 
Among typical illustrations of this are the Electrical Equipment industry in the 
1950’s—1960’s period, and the Forest Products industry in the 1960’s—1970’s period. 
An interesting article in Forbes Magazine noted the many divisions of the major 
Forest Products corporations which had been fixing prices. It is impossible for this 
to occur without the acquiescence of top management. 

Corporations which want to ensure compliance can do so by: 

(1) Setting the proper example at the top; 

(2) Introducing employees as to what can and cannot lawfully be done, with the 
assistance of independent outside counsel; 

(3) Maintaining a meaningful compliance review program; 

(4) Disciplining employees violating the law; and 

(5) Avoiding unnecessary or suspicious trade association activities. 

4(a). It certainly is accurate. 

4(b). Mr. Schenfield was testifying with respect to antitrust laws specifically, and I 
think it is plain to any fair-minded person that Judge Bell’s position as Attorney 
General is completely inconsistent with his testimony as counsel for Georgia-Pacific 
seeking ex post facto legislation to exonerate it from a judgment entered against it 
for antitrust violations. I would suggest that the best way to resolve any doubt is to 
read his testimony on both occasions. 

5(a). I do not know exactly what you have in mind by this question. If you are 
talking about the antitrust laws I would say that there is no case to be made for the 
right of contribution where there is an intentional violation, which there is in prac- 
tically every horizontal price fixing case. This is what the pending legislation is 
aimed at. I believe Assistant Attorney General Baxter agrees with this view. There 
may be situations, in negligent personal injury caes or other non-comparable litiga- 
tion where the injury is accidental or unintentional and it would be fair to provide 
for contribution. 

5(b). As I have indicated above, there may be some such situations from time to 
time. However, I know of no actual instance in the past where anybody has been 
made to pay the entire judgment or entire loss in such a situation or indeed even 
where there has been an intentional horizontal price fixing conspiracy. As I have 
testified, there is no need whatsoever for this kind of legislation because there has 
been no evidence of hardship at any time in the past. Congress is burdened with too 
many substantial issues to bog itself down, as it has for the past few years, on a 
continuing study of this legislation which is of interest to only a handful of persist- 
ent, intentional conspirators. The record is clear on the fact that there has been no 
such abuse or hardship in the past. 

6. I testified at the same time as did Assistant Attorney General Baxter before 
your Committee on March 3, 1982, at which time I expressed some of my views with 
regard to some of the positions taken by Mr. Baxter. 

Over a period of several years I have testified and filed written presentations at 
some length and with specificity on all of the matters covered by the 3 proposals. In 
my opinion they are all unacceptable and none should be enacted. Each has so 
many defects, including poor draftsmanship, the likelihood of confusion, constitu- 
tional problems and weakening of the antitrust laws, that no useful purpose would 
be served by savying which is bad, which is worse, and which is worst. These are 
simply not carefully considered Bills. They are the product of intensive lobbying by 
consistent violators of the antitrust laws, not of careful study and should be given 
short shrift. I detect no feeling on the part of Mr. Baxter that, left to his own de- 
vices, he would feel any necessity for proposing on his own any contribution legisla- 
tion at this time. The National Commission made no such proposal. 


CONGRESS OF THE UNITED STATES, 
COMMITTEE ON THE JUDICIARY, 
House OF REPRESENTATIVES, 
Washington, D.C., April 2, 1982. 


JAMES F. RIL, Esgq,., 
Collier, Shannon, Rill & Scott, 
Washington, D.C. 

Dear Mr. Ru: On behalf of the Subcommittee on Monopolies and Commercial 
Law, J wish to thank you once again for your appearance on March 3, 1982, to dis- 
cuss the various contribution proposals. Enclosed are a few additional questions to 
which we request your written response. Because the Subcommittee is attempting to 
study the complicated issues surrounding contribution as expeditiously as possible, I 


472 


would request that you respond by April 16, 1982. If you have any questions, please 
contact the Subcommittee staff (Jonathan Cuneo) at (202) 225-2825. 


Sincerely, 
incerely Peter W. Ropino, IJr., 


Chairman. 


Enclosures. 


SUPPLEMENTAL QUESTIONS FOR Mr. RILL 


1. Are you aware of any instance in which a defendant has been bankrupted as a 
result of having to pay an antitrust judgment? 

2. (a) To what extent do rights of claims reduction exist under current law? 

(b) Is this an evolving area of the law? ' 

(c) If you believe that the area is evolving, why is it appropriate to legislate now 
rather than have rules develop through the judicial system on a case by case basis? 

(d) In light of recent developments, what would be your reaction to legislation 
that would create rights of contribution without rights of claims reduction? 

(e) In light of recent developments, why is claims reduction legislation necessary? 

3. (a) Under current law, can’t defendants in cases in effect create rights of contri- 
bution and claims reduction among themselves through sharing agreements? Isn’t it 
likely, as Mr. Kohn testified, that these agreements will be more precisely tailored 
to the individual situation than would any current proposal? 

(b) If you believe sharing agreements to be valid, why should Congress intervene 
to protect defendants when the defendants have the means under the current 
system to protect themselves? 

4. Testimony before the Subcommittee suggests that enactment of any of the cur- 
rent proposals might significantly complicate litigation by injecting new issues into 
the litigation (i.e., contribution share), by creating a new class of claims (i.e., contri- 
bution claims), and by inhibiting settlements through claims reduction. What assur- 
ances or evidence exist that this legislation will not substantially add to the time, 
expense and burden of antitrust litigation? 

5. What is the relationship between contribution and claims reduction legislation 
and the principle of joint and several liability? To what extent, in your view, do the 
current contribution proposals represent an indirect attack on the principle of joint 
and several liability? If Congress were to enact legislation to ameliorate any current 
imbalances, why shouldn’t it consider direct alterations in the rules of liability? 
Wouldn’t a proposal, such as Discussion Draft No. 3 appended to Chairman Rodino’s 
letter to the Attorney General of March 15, 1982 (copy enclosed), largely ameliorate 
any imbalances while avoiding the additional litigation burdens that would be cre- 
ated by contribution and claims reduction? 

6. The Subcommittee is currently considering a variety of ways that the law could 
be changed to ameliorate the alleged unfairness to defendants in antitrust cases. By 
letter of March 15, 1982, the Subcommittee requested the Justice Department’s 
views on four alternatives. The Subcommittee would like your evaluation of the 
merits and demerits of the alternatives listed below as well as any you may like to 
add. In your response, please rank the alternatives according to your view of their 
desirability and supply your reasoning. 

The alternatives are: 

(1) Discussion Draft No. 1, appended to the letter of March 15, 1982. 

(2) Discussion Draft No. 2, appended‘to letter of March 15, 1982. 

(3) Discussion Draft No. 8, appended to letter of March 15, 1982. 

7. In your testimony, you advocate expansion of contribution rights to all horizon- 
tal cases, employing a formula that would allocate contribution rights according to 
“each conspirator’s share of the affected market.”’ 

(a) Would this formula add the issues of product and geographic market defini- 
tions to cases in which these issues do not otherwise exist? 

(b) Please explain how the affected market would be derived in cases of bid-rig- 
ging? Territorial allocations? Customer allocations? 
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CoLuieR, SHANNON, RILL & Scott, 
ATTORNEYS-AT-LAW, 
Washington, D.C., May 19, 1982. 
Hon. Peter W. Ropino, Jr., 
Chairman, Committee on the Judiciary, 
House of Representatives, 
Washington, D.C. 


Dear Mr. CHAIRMAN: This is in response to your letter dated April 2, 1982 re- 
questing that I respond to a number of supplemental questions concerning pending 
contribution legislation. I apologize for the delay, but wanted to give the issues 
raised by your questions the careful attention they deserved. 


QUESTION NO. 1 


Are you aware of any instance in which a defendant has been bankrupted as a 
result of having to pay an antitrust judgment? 


RESPONSE TO QUESTION NO. 1 


I am not aware of any instance in which a company has been forced into bank- 
ruptcy because of the execution of an adverse judgment rendered in an antitrust 
lawsuit. This result is not surprising in view of the fact that relatively few massive 
antitrust cases are actually tried. Typically, a company would decide to settle an 
antitrust case—regardless of its belief that no antitrust violation had occurred— 
rather than risk the possibility of bankruptcy. For example, the recently filed 
Report of the Senate Judiciary Committee recommending enactment of contribution 
legislation summarizes the testimony of the chief executive officers of two small 
companies, Green Bay Packaging, Inc., and Menasha Corporation, which were 
forced to settle antitrust claims against them because of their potential exposure to 
liability for damages attributed to the plaintiffs purchases from all defendants. Wit- 
nesses from both companies testified that if they had been forced to pay damages in 
excess of those attributable to their own market shares their companies would have 
been bankrupted. 


QUESTION NO. 2 


(a) To what extent do rights of claims reduction exist under current law? 

(b) Is this an evolving area of the law? 

(c) If you believe that the area is evolving, why is it appropriate to legislate now 
rather than have rules develop through the judicial system on a case by case basis? 

(d) In light of recent developments, what would be your reaction to legislation 
that would create rights of contribution without rights of claims reduction? 

(e) In light of recent developments, why is claims reduction legislation necessary? 


RESPONSE TO QUESTION NO. 2 


(a) I am aware of only one district court decision that has approved a right of 
claim reduction in an antitrust case. Burlington Industries, Inc. v. Deering Milliken, 
Inc., 1982-1 Trade Cases (CCH) 164,548 (D.S.C. Feb. 12, 1982). 

(b) It is not clear that the reasoning of the court in Burlington Industries, Inc. will 
be followed by other courts or upheld on appeal given the Supreme Court’s decision 
in Texas Industries, Inc. v. Radcliff Materials, Inc.. ——— U.S. ———, 101 S. Ct. 
2061 (1981) nt ; 

(c) The substantial injustice of the present law makes it imperative that a fair and 
equitable system of contribution and claim reduction be enacted by Congress. Con- 
tribution and claim reduction are related and are both necessary to correct the in- 
equities in our antitrust laws. They should be considered by Congress together. 
Given the Texas Industries decision, the courts are prevented from considering these 
issues simultaneously. The Supreme Court in Texas Industries stated that it was the 
responsibility of Congress to fashion contribution legislation: pr a0 

“The policy questions presented by petitioner’s claimed right to contribution are 
far reaching. In declining to provide a right to contribution, we neither reject the 
validity of those arguments nor adopt the views of those opposing contribution. 
Rather, we recognize that, regardless of the merits of the conflicting arguments, this 
is a matter for Congress, not the courts, to resolve.” ——— U.S. at ———,, 101 S. Ct. 
at 2070. Sy nde. 

(d) Such legislation would be unworkable and encourage needless litigation. If con- 
tribution, but not claim reduction, legislation were to be enacted, any settling de- 
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fendant would have to protect himself against the possibility of additional liability 
as a result of a contribution claim by a non-settling defendant; otherwise he would 
have accomplished nothing by settling with the plaintiff. One mechanism by which 
the settling defendant could protect himself against future liability would be to re- 
quire the plaintiff to indemnify him against an adverse judgment on a contribution 
claim as well as the costs of defending such a claim. If plaintiff were to prevail at 
trial, the non-settling defendants would proceed against the settling defendant on 
their contribution claims. If the non-settling defendants were successful on the con- 
tribution claim, a judgment would be rendered against the settling defendant and 
plaintiff would indemnify the settling defendant for the amount paid. The allocation 
of damages among the defendants in this situation would be the same as if claim 
reduction legislation had been enacted, except that the parties would have been bur- 
dened with the fees and expenses necessary to litigate the contribution claim. I 
favor avoiding this additional complexity by enacting claim reduction provisions 
along with the contribution legislation. 
(e) See responses to the previous questions. 


QUESTION NO. 3 


(a) Under current law, can’t defendants in cases in effect create rights of contribu- 
tion and claims reduction among themselves through sharing agreements? Isn’t it 
likely, as Mr. Kohn testified, that these agreements will be more precisely tailored 
to the individual situation than would any current proposal? 

(b) If you believe sharing agreements to be valid, why should Congress intervene 
to protect defendants when the defendants have the means under the current 
system to protect themselves? 


RESPONSE TO QUESTION NO. 3 


(a) While defendants are free to enter into sharing agreements, the conflicting in- 
terests of the various defendants often make such agreements unworkable. The un- 
equal circumstances confronting defendants in multi-defendant cases often makes it 
impossible to enter into sharing agreements or leads to malapportionment of liabili- 
ty. For example, a large company with considerable exposure and market share 
may find it undesirable to enter into a sharing agreement with a small defendant 
since this would prevent an early, “cheap” settlement with the plaintiffs. The fun- 
damental unfairness of an early, “cheap” settlement by a principal wrongdoer— 
leaving a smaller company responsible for all of the damages caused by the wrong- 
doer—is one of the reasons supporting passage of contribution legislation. It is often 
the most culpable party that will seek an early settlement leaving the defendant 
with a valid defense a Hobson’s choice—settle or pursue the valid defense and risk 
ruinous liability. 

(b) In the hypothetical given in response to (a), the small defendant would be pow- 
erless to compel the large culpable company to enter into a sharing agreement. 
Thus, defendants do not have the means to require a fair and equitable sharing 
agreement. 


QUESTION NO. 4 


Testimony before the Subcommittee suggests that enactment of any of the current 
proposals might significantly complicate litigation by injecting new issues into the 
litigation (i.e., contribution share), and by creating a new class of claims (i.e., contri- 
bution claims), and by inhibiting settlements through claims reduction. What assur- 
ances or evidence exist that this legislation will not substantially add to the time 
expense and burden of antitrust litigation? 


RESPONSE TO QUESTION NO. 4 


In a typical antitrust proceeding all of the evidence necessary to allocate market 
shares will be offered as part of plaintiff's case. This would include evidence show- 
ing sales volume and prices since this is an essential part of plaintiff's proof in dam- 
ages as well as the extent of the conspiracy. In other areas, such as admiralty, em- 
ployment discrimination and securities, Congress or the courts have provided for a 
right of contribution based on the conclusion that the need for fairness outweighed 
any additional complexity that might be introduced. See Rose, Contribution in Anti- 
trust: Some Policy Considerations, 48 Antitrust L.J. 1605, 1606 (1979). The additional 
complexity can be reduced by the active participation of the trial judge. I am not 


aware of evidence to support the proposition that contribution i 
prejudiced plaintiffs’ rights to recovery. on id at 
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QUESTION NO. 5 


What is the relationship between contribution and claims reduction legislation 
and the principle of joint and several liability? To what extent, in your view, do the 
current contribution proposals represent an indirect attack on the principle of joint 
and several liability? If Congress were to enact legislation to ameliorate any current 
imbalances, why shouldn’t it consider direct alterations in the rules of liability? 
Wouldn’t a proposal, such as Discussion Draft No. 3 appended to Chairman Rodino’s 
letter to the Attorney General of March 15, 1982 (copy enclosed), largely ameliorate 
any imbalances while avoiding the additional litigation burdens that would be cre- 
ated by contribution and claims reduction? 


RESPONSE TO QUESTION NO. 5 


Contribution and claim reduction legislation is necessary because the principle of 
joint and several liability may require one defendant to pay an amount in damages 
far in excess of his fair share. Joint and several liability, on the other hand, is in- 
tended to insure that a plaintiff would be compensated for his entire damages (tre- 
bled) regardless of whether one or more of the co-conspirators could be sued or 
would be able to pay. It also pérmits plaintiffs to sue less than all of the co-conspira- 
tors and still be assured of full recovery. 

Contribution and claims reduction legislation will not adversely affect plaintiffs’ 
rights to fair compensation and is thus not an indirect attack on joint and several 
liability. Rather, the legislation will provide the defendants with a means to allocate 
more fairly the damages that have been awarded a plaintiff and thereby to elimi- 
nate the most serious unfair consequences of joint and several liability. The plain- 
tiff's recovery would not be affected and thus contribution does not deprive injured 
parties of the benefits of joint and several liability. 

’ As to claim reduction, a plaintiff who settles with one or more defendants has 
accepted an amount he considers to be a settling defendant’s fair share of the dam- 
ages. That fair share estimate should be considered binding on all the parties. 


QUESTION NO. 6 


The Subcommittee is currently considering a variety of ways that the law could 
be changed to ameliorate the alleged unfairness to defendants in antitrust cases. By 
letter of March 15, 1982 the Subcommittee requested the Justice Department’s 
views on four alternatives. The Subcommittee would like your evaluation of the 
merits and demerits of the alternatives listed below as well as any you may like to 
add. In your response, please rank the alternatives according to your view of their 
desirability and supply your reasoning. 

The alternatives are: 

(1) Discussion Draft No. 1, appended to the letter of March 15, 1982. 

(2) Discussion Draft No. 2, appended to letter of March 15, 1982. 

(3) Discussion Draft No. 3, appended to letter of March 15, 1982. 


RESPONSE TO QUESTION NO. 6 


Discussion Draft No. 2 provides the best alternative for contribution and claims 
reduction legislation since it would apply to all agreements in violation of the anti- 
trust laws, not just those involving horizontal price-fixing agreements. Moreover, 
this Draft provides an appropriate and workable objective measure for allocating 
contribution shares. While Discussion Draft No. 1 also applies to all antitrust viola- 
tions, it contains a “relative responsibility” standard which, as I explained in my 
March 3, 1982 Statement to the Subcommittee, will not provide the court or the par- 
ties with the optimum clear standards upon which to base allocation decisions or 
settlement discussions. Moreover, Discussion Draft No. 1 contains a provision that 
would permit a plaintiff to settle with a defendant but nonetheless subject that de- 
fendant to contribution claims by non-settling defendants. I cannot conceive of a sit- 
uation in which a defendant would settle under such circumstances and do not be- 
lieve that this provision serves any useful purpose. uP 

Discussion Draft No. 3 provides a major change in the principle of joint and sever- 
al liability. While it may be worthwhile to rethink the question of whether joint and 
several liability should apply in antitrust cases, I believe that this question should 
be faced directly rather than through the admittedly arbitrary features of this 

ft. ahs 
aie Draft No. 4 would not solve the problem created by the existing law 
since often actual damages for the entire industry plus treble damages for the par- 
ticular defendant’s share are so staggering as effectively to prevent a defendant 
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from maintaining his innocence and risking the adverse consequences of a judg- 
ment. 


QUESTION NO. 7 


In your testimony, you advocate expansion of contribution rights to all horizontal 
cases, employing a formula that would allocate contribution rights according to 
“each conspirator’s share of the affected market.” , 

(a) Would this formula add the issues of product and geographic market defini- 
tions to cases in which these issues do not otherwise exist? i 

(b) Please explain how the affected market would be derived in cases of bid-rig- 
ging? Territorial allocations? Customer allocations? 


RESPONSE TO QUESTION NO. 7 


(a) There is a need to define and calculate “share of the affected market” in both 
price-fixing and non-price-fixing cases under the approach I have advocated in my 
testimony. This approach is embodied in Discussion Draft No. 2 and is a realistic, 
comprehensive and manageable approach to providing for contribution and claim 
reduction in all antitrust cases. The formula for price-fixing cases in H.R. 4072 and 
HR. 1242 (according to the damages attributable to each such person’s sales or serv- 
ices) is, in practice, the same as “share of the affected market’’. While issues of geo- 
graphic and product market definition could be present in the contribution phase of 
the litigation, they might not be present in the main action. 

(b) In a typical bid-rigging case, the parties agree that specific bids will be made 
which will insure that the designated company submits the lowest bid. In effect, the 
parties are dividing up a particular geographic area or list of customers for a specif- 
ic type of product. The “affected market” would be the geographic area or customer 
group encompassed by the agreement, and market share is determined by the share 
of the contracts that each person obtains pursuant to the conspiracy. In a territorial 
or customer allocation case the same type of analysis would be used, i.e. conspira- 
tor’s share of the total territory or customer base being allocated. 

A question has been raised concerning a hypothetical where a co-spirator has no 
purchases or sales from or into the affected market but is being paid to stay out of 
that market. Subsection (b)(6\(A) of Discussion Draft No. 2 provides that in such a 
situation contribution shares are determined based on sales or purchases that could 
reasonably have been anticipated absent the conspiracy. 

Sincerely, 
JAMES F’. RILL. 


CONGRESS OF THE UNITED STATRES, 
COMMITTEE ON THE JUDICIARY, 
Houses OF REPRESENTATIVES, 
Washington, D.C., April 7, 1982. 
Ropert P. Taytor, Esq. 
Pillsbury, Madision & Sutro, 
San Francisco, Calif. 


Dear Mr. Taytor: On behalf of the Subcommittee on Monopolies and Commercial 
Law, I wish to thank you once again for your appearance on March 3, 1982, to dis- 
cuss the various contribution proposals. Enclosed are a few additional questions to 
which we request your written response. Because the Subcommitte is attempting to 
study the complicated issues surrounding contribution as expeditiously as possible, I 
would request that you respond by April 19, 1982. If you have any questions, please 
contact the Subcommittee staff (Jonathan Cuneo) at (202) 225-2825. 

Sincerely, 
Prerer W. Ropino, dr., 


Chairman. 
Enclosures. 


SUPPLEMENTAL QUESTIONS FOR Mr. TAYLOR 


1. Are you aware of any instances in which a defendant has been bankrupted as a 
result of having to pay an antitrust judgment? 

2. Won't enactment of contribution legislation geometrically increase the number 
of claims in a single action? For example, if contribution legislation were to be en- 
acted, wouldn’t it be likely that every defendant in a ten defendant case would 
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claim against every other defendant, thereby increasing the number of claims by 
ninety? Wouldn’t the liberal joinder and impleading rules of current proposals 
eely exacerbate this complication by allowing new parties to be brought into the 
action? 

3. (a) To what extent do rights of claims reduction exist under current law? 

(b) Is this an evolving area of the law? 

(c) If you believe that the area is evolving, why is it appropriate to legislate now 
rather than have rules develop through the judicial system on a case by case basis? 

(d) In light of recent developments, what would be your reaction to legislation 
that would create rights of contribution without rights of claims reduction? 

(e) In light of recent developments, why is claims reduction legislation necessary? 

4, (a) Under current law, can’t defendants in cases in effect create rights of contri- 
bution and claims reduction among themselves through sharing agreements? Isn’t it 
likely, as Mr. Kohn testified, that these agreements will be more precisely tailored 
to the individual situation than would any current proposal? 

(b) If you believe sharing agreements to be valid, why should Congress intervene 
to protect defendants when the defendants have the means under the current 
system to protect themselves? 

5. Testimony before the Subcommittee suggests that enactment of any of the cur- 
rent proposals might significantly complicate litigation by injecting new issues into 
the litigation (i.e., contribution share), by creating a new class of claims (7.e., contri- 
bution claims), and by inhibiting settlements through claims reduction. What assur- 
ances or evidence exist that this legislation will not substantially add to the time, 
expense and burden of antitrust litigation? 

6. What is the relationship between contribution and claims reduction legislation 
and the principle of joint and several liability? To what extent, in your view, do the 
current contribution proposals represent an indirect attack on the principle of joint 
and several liability? If Congress were to enact legislation to ameliorate any current 
imbalances, why shouldn’t it consider direct alterations in the rules of liability? 
Wouldn’t a proposal, such as Discussion Draft No. 3 appended to Chairman Rodino’s 
letter to the Attorney General of March 15, 1982 (copy enclosed), largely ameliorate 
any imbalances, while avoiding the additional litigation burdens that would be cre- 
ated by contribution and claims reduction? 

7. The Subcommittee is currently considering a variety of ways that the law could 
be changed to ameliorate the alleged unfairness to defendants in antritrust cases. 
By letter of March 15, 1982, the Subcommittee requested the Justice Department’s 
view on four alternatives. The Subcommittee would like your evaluation of the 
merits and demerits of the alternatives listed below as well as any you may like to 
add. In your response, please rank the alternatives according to your view of their 
desirability and supply your reasoning. 

The alternatives are: 

(1) Discussion Draft No. 1, appended to the letter of March 15, 1982. 

(2) Discussion Draft No. 3, appended to letter of March 15, 1982. 

(3) Discussion Draft No. 4, appended to letter of March 15, 1982. 


PittsBuRY, MADISON & SuTRO, 
San Francisco, Calif., June 8, 1982. 


Hon. Peter W. Ropino, Jr., 

Chairman, Committee on the Judiciary, 
House of Representatives, 

Washington, D.C. 

Dear CHAIRMAN Roptno: This responds to your letter of April 7, 1982, seeking re- 
sponses to supplemental questions in connection with the pending legislation to 
create rights of contribution in antitrust cases. The numbers below correspond to 
the numbers of the questions submitted to me. 

1. I am not aware of any situation in which a defendant has been forced into 
bankruptcy by having to satisfy an antitrust judgment. I respectfully suggest, how- 
ever, that the existence or non-existence of such bankruptcies is not a particularly 
important inquiry in assessing the need for contribution legislation. A number of 
witnesses have testified that when potential liability begins to exceed the net worth 
of a company, the effect is to impair capital formation and disrupt the day-to-day 
financial operations of that company. While this disruption may fall short of caus- 
ing bankruptcy, it can nevertheless be serious. In addition, witnesses have testified 
that liability disproportionate to the size of a company’s operations has and will con- 
tinue to compel unfair settlements. The fact that companies opt for unfair settle- 
ments rather than run the risk of bankruptcy further demonstrates the need for 


contribution legislation. 


11-435 0 = 83 = 314 
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2. Contribution legislation obviously will increase the total number of claims and 
cross-claims to be resolved in an antitrust proceeding. Indeed, it may happen as the 
question suggests that every defendant will cross-claim against every other defend- 
ant. This does not mean, however, that there will be a “geometrical increase in the 
effort required by the court or parties to resolve such claims. Even if each defendant 
were to cross-claim for contribution against each other defendant, the additional ju- 
dicial effort required would be little more than if only one such contribution claim 
were filed. This is because all of the cross-claims will be seeking the same relief, i.e., 
asking the court to apportion liability among the defendants. With few exceptions, 
this apportionment will involve a single determination by the court of an appropri- 
ate formula applicable to all claims. Furthermore, most of the evidence needed to 
apportion liability will be the same evidence offered during the trial of the principal 
action. 

With respect to whether contribution coupled with liberal joinder rules may cause 
additional parties to be brought into a proceeding, one must look to specific cases. If 
a plaintiff were to sue a single defendant, claiming that such defendant conspired 
with others who were not sued, there is considerable likelihood that the defendant 
will seek to join the other alleged conspirators and seek contribution. This hypo- 
thetical situation, however, is unusual to say the least. More often we find that a 
plaintiff names every defendant he can think of and seeks to amend his pleadings to 
add further defendants as discovery progresses.1 The existence of contribution 
rights in the latter situation probably will not cause the addition of new parties. 

It is worth mentioning that the ABA proposal would limit, to some extent at 
least, the ability of defendants to name additional parties. The ABA proposal would 
permit contribution claims “only against those persons for whose wrongful acts or 
omissions plaintiff [in the underlying action] seeks to recover damages” ({] (d)). This 
provision was specifically included to prevent the addition of any third-party defend- 
ants not identified by the plaintiff as one of those whose wrongdoing formed the 
basis for his underlying action: : 

One further point to emphasize is that the court has ample powers at present to 
insure that the naming of additional defendants, even where it occurs, does not 
unduly complicate the litigation. As I pointed out in my prepared testimony, where 
the joinder of contribution claims with the principal action would work an injustice, 
the court can prevent such joinder or can sever cross-claims for separate trial. 

3. (a) Rights of claim reducton in the Ninth Circuit are defined by Flintkote v. 
Lysjford.2 That case held that when a plaintiff has settled with some defendants at 
a figure below the full amount of his trebled claim, a final judgment against the 
non-settling defendants should be in the full amount of the plaintiff's trebled claim, 
reduced only by a straight subtraction of amounts actually received in the settle- 
ment. This rule has been followed in some other circuits,? and I am aware of no 
circuit court decision which has ever applied a different rule. 

3. (b) I do not believe the subject of claim reduction occasioned by settlement to be 
“an evolving area of the law” at the present time in antitrust cases. The district 
court decision in the Burlington Mills case provides little, if any, authority by which 
some other court should be persuaded to depart from the Flintkote rule. 

3. (c) Not applicable. 

3. (d), (e) Percentage claim reduction, i.e., reduction of a final judgment against 
non-settling defendants by the percentage contribution share of settling defendants, 
is an essential prerequisite to any rational contribution bill. Without it, either a 
right of contribution must continue to exist against the settling defendants, a situa- 
tion which in practice would preclude partial settlements, or else a right of contri- 
bution would not redress the situation we have today. If a defendant were permitted 
to settle with the plaintiff, free of contribution claims and under circumstances 
where the plaintiff's ultimate judgment were not reduced in accordance with the 
contribution share of the settling defendant, we would have a situation indistin- 
guishable from the present one where non-settling defendants are compelled to 
accept unfair settlements or face liability all out of proportion to their wrongdoing 
or ability to satisfy a judgment. Indeed, a right of contribution without percentage 
claim reduction might even make the problem worse, because the exposure to con- 
tribution liability in addition to liability to the underlying plaintiff might even in- 


_} That was true in the Sugar litigation, the several paper products cases, and the Petroleum 
litigation, to cite a few typical examples. 
2246 F.2d 368, 398 (9 Cir. 1957). 


3 See, e.g., Hydrolevel Corp. v. Am. Soc. of Mech. Engi 2) Cir: ? 
affirmed (1982) 50 U.S.L.W. 4512. f aaah Paka Aoi yee nag hl 
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crease the incentive, in certain circumstances, for a defendant to “buy its peace”’ in 
an unfair settlement. 

: Until receiving question 3(d), I was unaware of any proposals to create contribu- 
tion rights without percentage claim reduction. I have, however, from time to time 
heard it suggested that percentage claim reduction without contribution rights 
might solve some of the problems to which the legislation is addressed. Essentially 
such a proposal would override the Flintkote rule, requiring the court to reduce a 
judgment against non-settling defendants by some percentage attributable to the 
settling defendants, but would not permit the naming of additional parties or the 
filing of cross-claims among the defendants. Such a right of claim reduction, keyed 
to some percentage formula such as market share, would certainly help alleviate 
the plight of non-settling defendants in many horizontal price fixing cases. Percent- 
age claim reduction, however, as opposed to the straight subtraction presently dic- 
tated by the Flintkote rule, would present many of the same questions which the 
pending contribution legislation presents. If, for example, there is to be claim reduc- 
tion in a case where market share is not an appropriate basis for measurement, one 
still must struggle for some other rational basis for measurement. Moreover, per- 
centage claim reduction without contribution will not solve the problem of a single 
defendant who is alleged to have conspired with others who are not sued. An imagi- 
native plaintiff might even bring separate lawsuits against each alleged conspirator 
specifically to frustrate a right of claim reduction. In short, while a right of percent- 
age claim reduction is an essential part of any contribution bill, I do not think that 
percentage claim reduction in and of itself provides an attractive answer to the ex- 
isting problem. 

4. (a), (b) Many lawyers believe that judgment sharing agreements are lawful and 
enforceable, whereby defendants, by contract, can create contribution and claim re- 
duction among themselves.* It is certainly true that in some situations sharing 
agreements are reached which provide a more appropriate or “precisely tailored” 
basis for the sharing of liability than would any statutory rule of general applica- 
tion. However, if this were a complete answer to the problems presently before Con- 
gress, as Mr. Kohn seems to suggest, defendants would always enter such agree- 
ments and these problems would never have surfaced at all. 

The implied assumption in Mr. Kohn’s testimony on this point is that defendants 
are a homogeneous group with homogeneous interests, and that each will act in the 
best interests of the group. This is simply not so. It is always difficult to negotiate 
sharing agreements, and there are numerous situations in which the defendants are 
unable to agree upon a basis for sharing liability. Defendants in horizontal antitrust 
cases are usually fierce competitors, even where unlawful price fixing is found, and 
it sometimes happens that one or more defendants will perceive competitive advan- 
tage in refusing to sign a sharing agreement with other defendants. Similarly, one 
or more defendants may perceive tactical advantage in the litigation by refusing to 
enter a sharing agreement. Sometimes disparities in size and/or relative culpability 
will gravitate against judgment sharing agreements, because those who perceive 
themselves smaller or less culpable will not be willing to share liability on a basis 
satisfactory to those larger or perceived to be more culpable. For these and other 
reasons, defendants frequently are unable to reach agreement on apportionment, 
and thus cannot “protect themselves” as the question suggests. 

5. It is obvious that litigation involving claims for contribution will be more in- 
volved than litigation without such claim, but I respectfully submit that this should 
not be the overriding concern. Current practice is enormously unfair in many cir- 
cumstances, and something must be done if that unfairness is to be corrected. More 
important than whether litigation will be made more complicated by the existence 
of rights of contribution is whether the essential procedural devices exist by which 
to fairly and justly resolve the additional issues created by such rights. For the rea- 
sons set forth in my prepared testimony, I believe that such procedures do exist. 

6. Principles of “joint and several liability” seek to make each participant in a 
conspiracy fully liable for the aggregate damages caused by the group of conspira- 
tors. Essentially this rule insures that a plaintiff injured by a conspiracy will be 
fully compensated, irrespective of his desire to sue less than all conspirators, the 
inaccessibility of one of more conspirators to venue or service of process, or the in- 
solvency of one or more conspirators. None of the pending contribution proposals 


4] am aware of no authority which definitively establishes the validity and enforceability of 
such an agreement. It might be argued, for example, that because sharing agreements alter the 
settlement incentives of parties, they are in effect agreements not to settle and are unenforcea- 
ble as against public policy. To avoid uncertainly, the ABA proposal specifically advocates at 
provision which would insure enforceability (] (h)). 
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(the “Discussion Drafts” aside) would undermine these objectives. Under each pend- 
ing bill, every defendant would remain fully liable to the plaintiff, and the only 
effect of contribution would be to create rights and liabilities among the defendants. 

The general rule concerning joint and several liability is obviously responsible in 
part for the situations which have given rise to the need for contribution legislation. 
If each defendant in a price fixing case, for example, were liable only for over- 
charges directly attributable to its own sales, then much or the impetus for contri- 
bution legislation would be removed. In that situation, a defendant’s total potential 
liability would be lowered to an amount more or less proportional to the size of its 
own operations, and the plaintiff's ability to coerce unfair settlements would not 
exist. 

Discussion Draft No. 3 proposes such a change in the basic rule. Draft No. 3 ap- 
pears to diminish the total liability of a defendant in a price fixing case to a sum 
equal to either two or six times the overcharge that that defendant actually re- 
ceived from price fixing.® Although such a provision would ease considerably the 
problem caused by disproportionate liability in horizontal price fixing cases, the pro- 
vision would also alter significantly the present balance between plaintiffs and de- 
fendants in situations where the plaintiff is unable to obtain jurisdiction over all 
defendants, where some defendants are insolvent, where an indivisible injury such 
as a business failure exists apart from overcharges, and where, for business reasons, 
a plaintiff chooses not to sue one or more of the alleged conspirators. Moreover, Dis- 
cussion Draft No. 3 is incapable of application to vertical cases and those horizontal 
cases where market share is not an appropriate measure of liability. 

I do not necessarily oppose Discussion Draft No. 3, but it does raise numerous con- 
cerns not found in the pending legislation which will require considerable thought 
and study before definitive positions can be taken by most lawyers. These are long- 
term inquiries which in my view should not be substituted for the more immediate 
concerns which create an urgent need for contribution legislation. It is worth ob- 
serving that the overall outcome of antitrust litigation is frequently the product of a 
highly complex interplay between numerous rules of law, any one of which if al- 
tered might produce different results. As a further long-term project, several of 
these underlying rules could productively be examined by the Congress, and I 
strongly encourage such legislative inquiry.® 

7. As noted in the previous answer, Discussion Draft No. 3 should certainly be 
given serious consideration, but that effort should not divert the attention of this 
Committee from its deliberations with respect to contribution legislation. 

Discussion Draft No. 1 is basically the contribution proposal advanced by the jus- 
tice Department, to which has been added a claim against settling defendants. Es- 
sentially, Draft No. 1 will require a settling defendant to obtain the plaintiffs agree- 
ment to reduce a final judgment against the other defendants by the contribution 
share of the settling defendant, or alternatively the settling defendant will remain 
liable to the other defendants for contribution as to any difference. This adds little 
or nothing to existing proposals. As a practical matter no defendant will ever settle 
without such an agreement by the plaintiff, and this in turn will create by contract 
what the present proposals would create by rule of law. Draft No. 1 is subject to the 
other criticisms of the Justice Department’s proposal set forth in my prepared testi- 
mony. 

Discussion Draft No. 2 would modify the proposal of the Department of Justice 
with respect to the measure of contribution shares. Draft No. 2 would shift the 
boundary line which divides cases using a market share formula from those using a 
relative responsibility formula for that measurement. I believe that sections (g) and 
(h) of Draft No. 2 would create an even more unworkable formula for the determi- 
nation of contribution shares than that found in the present Justice Department 
proposal which I addressed in my prior testimony. The provisions in Draft No. 2 


° It is apparent that the draftsman of draft No. 3 believed that an amount equal to twice the 
overcuaage per ee AA Tats fable et e section 4 of the Clayton Act (see letter of Mar. 15 
, from Chairman Rodino to Attorney General Smith, p. 3). Thi It i . 
from the wording of draft No. 3. oe ae ae 
° Among such questions are (i) whether treble damages should be mandatory in every ¢ ii 
whether joint and several liability should be applied to a small defendant Selling only canes 
state with respect to nationwide damages caused by a nationwide conspiracy, (iii) whether Rule 
23 in the context of antitrust litigation should be modified, and (iv) whether a tougher eviden- 
tiary standard should be required before finding that a given defendant participated in a con- 
spiracy. These and several other unique aspects of antitrust law are discussed by Littman & 


ha “The Dogmas of Antitrust Actions: A New Perspective,” 25 Antitrust Bulletin 687 
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which define “horizontal” and “vertical” agreements will, in the real world, be vir- 
tually impossible to apply. 

Discussion Draft No. 4 would apply only to horizontal price fixing cases and would 
free each defendant from the application of the trebling provisions of Section 4 of 
the Clayton Act as to overcharges not caused by the sales of that defendant. Draft 
No. 4 would not, to the same extent as Draft No. 3, address the problems to which 
contribution legislation is directed, because each defendant would remain liable for 
all of the actual damages caused by the entire group of alleged conspirators. In 
many nationwide class actions, this could still be an enormous sum and could still 
permit the plaintiff to take unfair advantage of the defendants. Further, Draft No. 4 
is subject to many of the same comments as Draft No. 3 (see answer to question 6, 
above) in that it would alter the relative balance between plaintiffs and defendants 
and thus will require considerable study. For both of these reasons, Draft No. 4 is 
not an attractive substitute for the pending legislation. 

I hope that the foregoing responds to all of the questions. If not, I will be happy to 
elaborate on any answer I have given. 

Yours sincerely, 
RosBeErtT P. Tayior. 
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APPENDIX 4 


CONGRESS OF THE UNITED STATES, 
COMMITTEE ON THE JUDICIARY, 
Washington, D.C., March 15, 1982. 


Hon. WILLIAM FRENCH SMITH, 
Attorney General, Department of Justice, 

Washington, D.C. 

Dear Mr. ATrorNEy GENERAL: As you are aware, the Subcommittee on Monopo- 
lies and Commercial Law has been considering how to deal with proposed legislation 
which would provide for shared liability among firms subject to antitrust judgments, 
commonly called rights of contribution and claims reduction. a ; 

A combination of rules and practices—including class-actions, joint and several li- 
ability, automatic trebling of damages in private antitrust litigation, and the lack of 
contribution rights—could, at least theoretically, expose defendants, particularly in 
industry-wide price-fixing cases, to massive liability. The concern that some defend- 
ants could be unfairly deterred from exercising their right to a judicial determina- 
tion has prompted Congressional consideration of contribution legislation. The ques- 
tions surrounding contribution are complex. I appreciate the efforts the Department 
has made thus far to aid in our attempt to reach a proper solution. 

I believe that if Congress is to make a sound decision whether to enact legislation 
and, if so, what type of legislation, we must thoroughly study the underlying issues 
and consider the full range of possible solutions. Two bills were introduced in the 
House in the first session of the 97th Congress, H.R. 1242 and H.R. 4072. These bills, 
which are limited to horizontal price-fixing, differ only in their application to pend- 
ing cases. Testimony before the Subcommittee on Monopolies and Commercial Law 
has suggested that enactment of either of these bills might lessen unfairness but 
increase the complexity and burden of litigation. 

A third possible solution deserving careful ‘study is the proposal of Assistant At- 
torney General William Baxter, which has been introduced as H.R. 5794. Mr. Baxter 
has suggested that defendants who must pay damages in horizontal price fixing 
cases are the least worthy—at least in theory—of relief. Thus, H.R. 5794 addresses 
the unfairness in all antitrust cases. H.R. 5794 also makes clear that settling defend- 
ants cannot claim contribution, provides a statute of limitations, and specifies that, 
to the extent feasible and constitutional, contribution and claims reduction determi- 
nations will be made after trial by the court without a jury. 

I have yet to reach a decision on contribution legislation. In order to further our 
discussions, I request your views on four draft proposals, which I offer here for pur- 
poses of enhancing our understanding of available alternatives. Through differing 
approaches, they attempt to address the underlying unfairness that many defend- 
ants and potential defendants feel deters them from exercising their rights to a 
trial. Each has some positive features that may aid us in pinpointing the best legis- 
lative solution. 

The first alternative, Discussion Draft No. 1, is a modified version of H.R. 5794. It 
attempts to minimize the complexities and expense of a contribution or claims re- 
duction system by allowing the plaintiff and a settling defendant a choice: (1) in the 
settlement, the plaintiff could waive any claim against other defendants for the set- 
tling defendant’s contribution share, as may subsequently be determined by a court, 
with the result that the defendant would not be subject to any contribution claim by 
other defendants; or (2) the plaintiff could withhold any such waiver, in which case 
the other defendants can later proceed against the settling defendant for the re- 
mainder of his contribution share. The claims reduction feature of this bill simply 
provides that the total damages collectable against the remaining defendants shall 
be reduced by the amount paid by the settling defendant, or the amount on which 
the plaintiff and settling defendant have agreed, whichever is greater. 

_The second alternative, Discussion Draft No. 2, like Draft No. 1, is a modified ver- 
sion of H.R. 5794. Some witnesses have questioned whether the “relative responsibil- 
ity” formula of H.R. 5794 is workable. This draft attempts to minimize the uncer- 
taintly arising from the “relative responsibility” formula for calculating contribu- 
tion share (1) by expanding the market share basis to cover all horizontal violations 
and (2) by specifying a specific apportionment and allocation formula for vertical 
violations. 

All the current contribution proposals have been criticized because they could 
generate a rash of claims and counterclaims among defendants. This could work to 
a substantial disadvantage of the plaintiffs and clog the judicial system. Likewise, 
the claims reduction proposals could cause a significant proliferation of litigated 
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claims between plaintiffs and defendants because the concept of claims reduction 
could take away the incentive to settle. If there is an inequality of bargaining posi- 
tion that needs to be rectified, there may be a more direct solution than creation of 
rights of claims reduction and contribution. 

Discussion Drafts Nos. 3 and 4 are based on a number of discussion proposals sub- 
mitted to the staff of the Subcommittee on Monopolies and Commercial Law by Mr. 
Richard Kelly, who testified on behalf of Mobil Oil Company in recent contribution 
hearings in the Senate. Discussion Draft No. 3 would limit the plaintiff's recovery 
from an individual defendant to twice the treble damages attributable to the defend- 
ant’s sales. I recognize this formula is somewhat arbitrary, but it has the advantage 
of simplicity. It would eliminate much of the leverage that plaintiffs allegedly 
derive from the prospect of one defendant’s facing industrywide damages. On the 
other hand, its enactment might significantly diminish the deterrent effect of the 
antitrust laws. 

Discussion Draft No. 4 would provide that the rule of joint and several liability 
would apply to actual damages only. Under this proposal, the plaintiff could collect 
actual damages from any defendant, but, with respect to the punitive element, 
would be limited to the treble damages attributable to the defendant’s sales. 

Discussion Drafts Nos. 3 and 4 deal only with horizontal price fixing cases. In 
view of the Antitrust Division’s view that the legislation be expanded to cover all 
areas, I hope that you will comment on whether these proposals would work in 
other contexts. 

None of these four drafts contains a provision governing application of the legisla- 
tion to pending cases. We do not seek your comments on this question. I have inten- 
tionally deferred consideration of this hotly disputed question, because I believe the 
primary legislative responsibility of the Congress is to design sound and enduring 
legislation for the well-being of our competitive system. I would note, however, that 
if we decide to proceed with a contribution legislative proposal that we believe to be 
in the long term public interest, a totally different scheme for contribution and 
claims reduction, or no scheme at all, could be adopted for application to pending 
cases. 

I thank you in advance for your prompt consideration of these alternatives, which 
I hope will aid me and other Members of the Subcommittee in determining what 
position to take on this complex and difficult subject. 

Sincerely, 
Peter W. Ropino, Jr., Chairman. 


Discussion Drart No. 1 
H.R. —— 


A BILL To amend the Clayton Act to authorize claims for contribution in certain 
i actions involving joint liability 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That the Clayton Act (15 U.S.C. 12 et seq.) is amend- 
ed by inserting after section 4H the following new section: 

“Src. 41. (a) Any person who is liable for damages in an action brought under 
section 4, 4A, or 4C of this Act may claim contribution, in accordance with this sec- 
tion, from any other person jointly liable for such damages. ; 

“(b) A claim for contribution may be asserted by crossclaim, counterclaim, or 
third-party claim in the same action as that in respect of which contribution rights 
are claimed, or in a separate action, whether or not an action has been brought or a 
judgment has been rendered against the person from whom contribution is sought. 

“(c) A claim for contribution shall be forever barred unless filed within six 
months after the entry of the final judgment for which contribution is sought. 

“(d) Contribution may not be claimed by a person who, pursuant to a settlement 
agreement entered into with a plaintiff in the action in respect of which contribu- 
tion rights are claimed, has been released from liability or potential liability for the 
underlying claims. 

“(a) Contribution may not be claimed from a person who, pursuant to a settlement 
agreement with a plaintiff in the action in respect of which contribution rights are 
claimed, has been released from liability or potential liability for the underlying 
claim if the settlement agreement operates to reduce the plaintiff's claim by a sum 
greater than or equal to the settling defendant’s contribution share. If the settle- 
ment agreement operates to reduce the plaintiff's claim by a sum less than the set- 
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tling defendant’s contribution share, the settling defendant’s contribution share 
shall be reduced by the amount specified in subsection (f). 

“(f) In any action under section 4, 4A, or 4C of this Act, the court shall reduce the 
claim of any person releasing any person from liability or potential liability for 
damages by the greater of (1) any amount stipulated for this purpose or (2) the 
amount of the consideration paid for the release. ¢ ‘ 

“(g) Contribution and claim reduction rights shall, to the extent consistent with 
the fair and expeditious conduct of litigation, be determined in a proceeding follow- 
ing the trial of the action in respect of which contribution or claim reduction rights 
are claimed. With respect to claims based upon price fixing among competitors, con- 
tribution shares shall be determined on the basis of the relative magnitude in the 
affected market of each such competitor’s sales or purchases of goods or services 
subject to the violation. In determining contribution shares with respect to all other 
claims, the court sha!l consider the relative responsibility of each party for the 
origination or perpetration of the violation for which damages have been awarded 
and the benefits derived therefrom. ey 

“(h) Unless inconsistent with the just and expeditious conduct of litigation, contri- 
bution and claim reduction rights shall be determined by the court sitting without a 
ury. 

Gj) Nothing in this section shall affect the joint and several liability of any 
person.”’. 


Discussion Drart No. 2 
H.R.—— 


A BILL To amend the Clayton Act to establish a right of contribution for persons 
who are jointly liable for certain violations of such Act 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That the Clayton Act (15 U.S.C. 12 et. seq.) is 
amended by inserting after section 4H the following new section: 

“Sec. 4I. (a) Any person who has been or may be found liable for damages in an 
action brought under section 4, 4A, or 4C of this Act may claim a right of contribu- 
tion, in accordance with this section, from any other person who has been or may be 
found jointly liable for such damages by reason of an agreement in violation of the 
antitrust laws. 

“(b) A claim for contribution may be asserted by crossclaim, counterclaim, or 
third-party claim in the same action as that in respect of which contribution rights 
are claimed, or in a separate action, whether or not an action has been brought or a 
judgment has been rendered against the person from whom contribution is sought. 

“(c) A claim for contribution shall be forever barred unless filed within six 
months after the entry of the final judgment for which contribution is sought. 

“(d) Contribution may not be claimed by or from a person who, pursuant to a set- 
tlement agreement entered into in good faith with a plaintiff in the action in re- 
spect of which contribution rights are claimed, has been released from liability or 
potential liability for the underlying claim. 

“(e) In any action under section 4, 4A, or 4C of this Act, the court shall reduce the 
claim of any person releasing any person from liability or potential liability for 
damages by the greatest of— - 

“(1) any amount stipulated for this purpose; 
“(2) the amount of the consideration paid for the release; or 
‘(3) the contribution share of the person released. 

“(f) Contribution and claim reduction rights shall be determined by the court and, 
to the extent consistent with the fair and expeditious conduct of litigation, shall be 
determined in a proceeding following the trial of the action in respect of which con- 
tribution or claim reduction rights are claimed. 

“(g) Contribution shares shall be apportioned as follows: 

“(1) To the extent that damages are attributable to a horizontal agreement, 
shares shall be apportioned on the basis of the relative magnitude in the affect- 
ed market of each person’s sales or purchases of the property subject to the 
agreement. 

“(2) To the extent that damages are attributable tc a vertical agreement 
shares shall be apportioned by dividing the total damages equally between the 
functional levels and allocating shares within each level in accordance with the 
relative magnitude in the affected market of each person’s sales or purchases of 
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the property subject to the agreement, except that if the court determines in a 
particular case that division of total damages equally between the function of 
levels would lead to a manifestly unjust result, the court may divide the total 
damages between the levels in such proportion as will achieve a just result. 

“(h) For purposes of this section— 

“(1) the term ‘horizontal agreement’ means an agreement among persons at 
the same functional level in the production, sale, distribution, purchase, or ac- 
quisition of property; 

“(2) the term ‘vertical agreement’ means an agreement among persons at 
least some of whom are at different functional levels in the production, sale, 
distribution, purchase, or acquisition of property; 

“(8) the term ‘property’ includes goods and services as well as rights under 
patents, trademarks, copyrights, and other types of intangible property; 

“(4) the term ‘sales’ includes receipts for licenses, franchises, consignments, 
leases, and for other types of disposition of property; 

‘“(5) the term ‘purchases’ includes payments for licenses, consignments, fran- 
chises, leased property, and for other types of acquisition of property; 

“(6) the term ‘relative magnitude in the affected market of each person’s sales 
or purchases’ means— 

“(A) in the case of an agreement excluding one or more of the persons 
from making some or all sales or purchases, each person’s relative propor- 
tion of the total sales or purchases of the property subject to the agreement 
which were actually made, or could reasonably have been anticipated, 
during the period covered by the agreement; and 

“(B) in all other cases, each person’s relative proportion of the total sales 
or purchases of the property subject to the agreement which were actually 
made during the period covered by the agreement. 

“(j) The existence of joint liability for damages under section 4, 4A, or 4C of this 
Act shall be determined on the basis of traditional principles of law applied in light 
of the nature of the violation involved.”. 


Discussion Drart No. 3 
H.R. —— 


A BILL To amend the Clayton Act to limit liability of individual defendants for 
damages imposed for certain violations of such Act. 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That the Clayton Act (15 U.S.C. 12 et seq.) is amend- 
ed by inserting after section 4H the following new section: 

“Src. 4]. A defendant in an action for damages under section 4, 4A, or 4C of this 
Act, based upon an agreement among competitors to fix, stabilize, or maintain 
prices or terms of sales, shall be liable only for the damages attributable to twice 
the defendant’s sales or purchases of the goods and servies involved.” 


Discussion Drart No. 4 
H.R. —— 


A BILL To amend the Clayton Act to determine, on a proportional basis, liability 
for damages in excess of actual damages, imposed for certain violations of such Act. 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That the Clayton Act (15 U.S.C. 12 et seq.) is amend- 
ed by inserting after section 4H the following new section: _ é 

“Sec, 4]. A defendant in an action for damages under section 4 or 4C of this Act, 
based upon an agreement among competitors to fix, stabilize, or maintain prices or 
terms of sales, shall be liable as to the amount in excess of actual damages only for 
the damages attributable to the defendant’s sales or purchases of the goods and ser- 


vies involved.” 
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U.S. DEPARTMENT OF JUSTICE, 
ANTITRUST DIVISION, 
OFFICE OF THE ASSISTANT ATTORNEY GENERAL, 
Washington, D.C., May 19, 1982. 


Hon. Peter W. Rop1no, Jr., ' ; . 
Chairman, Subcommittee on Monopolies and Commercial Law, Committee on the Ju- 
diciary, House of Representatives, Washington, D.C. 


Dear Mr. CHAIRMAN: The Attorney General has asked me to respond to your 
letter of March 15, 1982, soliciting the views of the Department of Justice on four 
draft statutes that are under consideration as possible alternatives to bills presently 
before the Subcommittee on Monopolies and Commercial Law to provide rights of 
contribution in antitrust litigation: H.R. 1242, H.R. 4072, and the Department of 
Justice contribution proposal, introduced as H.R. 5794. Each draft proposes a differ- 
ent solution to the problem of the perceived unfairness resulting from current law 
that allows plaintiffs to increase the pressure to settle rather than litigate certain 
antitrust actions to the point where defendants may feel deterred from exercising 
their rights to trial. Two of the drafts are similar in major respect to bills already 
before the Subcommittee; these drafts provide rights of contribution or claims reduc- 
tion to persons liable for damages resulting from an antitrust violation. The other 
two drafts would reduce settlement pressure by altering the currrent rule that anti- 
trust defendants are jointly and severally liable for three times all damages caused 
by a conspiracy to which they are a party. Each of the four drafts presents differing 
possibilities and difficulties in seeking to promote fairness and to reduce the settle- 
ment pressure problem without adversely affecting the deterrent value of private 
damage actions. 


DISCUSSION DRAFT NO. 1—SETTLING DEFENDANTS LIABLE FOR CONTRIBUTION 


Discussion Draft No. 1 appears to be a modified version of H.R. 5794. Since we 
have already discussed the features of H.R. 5794 with the Subcommittee at some 
length, I will concentrate my comments on the differences between H.R. 5794 and 
Discussion Draft No. 1. Under H.R. 5794, a settlement agreement automatically re- 
duces a plaintiffs claims against any remaining jointly liable defendants by the 
greatest of the amount of the settlement, any amount stipulated for that purpose, or 
the settling person’s contribution share. Also, regardless of the amount by which 
the plaintiff's claim is reduced, settling persons who enter into good faith settle- 
ments are not liable for contribution with respect to the claim that formed the basis 
of the settlement. Under Discussion Draft No. 1, settlement agreements automati- 
cally reduce a plaintiff's remaining claims by the greater of the amount of the set- 


tling defendants by an amount equal to or greater than the settling person’s contri- 
bution share, then the settling person is not liable for contribution. If, however, the 
settling person does not obtain such an agreement from the plaintiff, then that set- 
tling person may be sued for contribution by nonsettling defendants (although the 
settling person’s contribution share would be reduced by the amount of the settle- 
ment). In other words, under Discussion Draft No. 1 the settling person is given the 
option of obtaining a settlement that prevents the plaintiff from increasing settle- 
ment pressure on nonsettling defendants, or being liable for contribution. 

__In most cases, I suspect that Discussion Draft No. 1 would have results virtually 
identical to those of H.R. 5794. As I have previously testified, I think it unlikely 
that a person would enter into a settlement agreement with a plaintiff knowing 
that it faced suits for contribution from nonsettling defendants. Such a settlement 
would reduce neither the settling person’s potential liability nor its litigation costs. 
Thus, under Discussion Draft No. 1, settling defendants are likely to insist on claims 
reduction clauses in settlements, which would have the same effect as the automatic 
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might permit them to exit antitrust litigation at an earlier stage through settle- 
ment, and perhaps generate funds for plaintiffs at that earlier stage of the litigation 
that they otherwise would not have. While this would not appear to significantly 
reduce the complexity or expense of the overall litigation, neither would it signifi- 
cantly increase the ultimate liability of nonsettling defendants. 

There might, however, be other reasons why a settling person that did not insist 
ona claims reduction clause might be able to avoid liability for contribution; rea- 
sons having to do not with ability to pay but with intimidation through market posi- 
tion or otherwise. Were a person able to avoid contribution suits through threats of 
retaliation, it could settle with a plaintiff and shift its liability to nonsettling de- 
fendants. This ability to increase settlement pressure has been the impetus behind 
current contribution proposals, and I would suggest careful consideration of whether 
Discussion Draft No. 1 might permit the continuation of such leveraged settlements. 

There might also be occasions where persons would settle for less than their con- 
tribution share, and not insist on a claims reduction clause, for strategic purposes 
rather than in confidence that they could avoid liability for contribution. A defend- 
ant might, for example, be willing to gamble that the plaintiff will be unable to win 
its case against remaining defendants, and so settle for any amount less than its 
costs of litigating the case to judgment. In effect, such a defendant would be gam- 
bling that actions for contribution against it would never be litigated. There prob- 
ably are other reasons why some defendants might take the chance of having to pay 
later, rather than paying now. I cannot say with certainly how often this would 
occur or exactly what forms it would take, but such maneuvering might result in 
increasing the overall cost and complexity of a contribution scheme as easily as it 
could result in a decrease in such costs and complexity. 

To summarize, I feel that in the majority of antitrust actions Discussion Draft No. 
1 would produce the same result as H.R. 5794, because settling persons are general- 
ly not likely to enter into settlements unless by so doing they avoid liability for con- 
tribution. In some circumstances the draft might benefit judgment-proof defendants 
or provide plaintiffs with funds to continue a case. There is also a possibility that in 
some circumstances defendants would be able to avoid liability for contribution for 
reasons unrelated to ability to pay, and in those circumstances the result of adopt- 
ing Discussion Draft No. 1 might be to permit the same sorts of leveraged settle- 
ments and increased settlement pressure that occur under existing law. Finally, 
there may be circumstances in which the increased flexibility provided by Discus- 
sion Draft No. 1 could lead to increased costs and complexity over and above those 
that would result under H.R. 5794. Thus, I am unable to conclude that Discussion 
Draft No. 1 would necessarily be an improvement over H.R. 5794. 


DISCUSSION DRAFT NO. 2—SPECIFIC FORMULA FOR CALCULATING CONTRIBUTION SHARES 


Discussion Draft No. 2 is another variation of H.R. 5794. It differs from H.R. 5794 
in three major respects. First, the draft requires all contribution and claim reduc- 
tion rights to be determined by the court rather than by a jury. H.R. 5794 provides 
that contribution and claim reduction rights shall be determined by the court sit- 
ting without a jury unless inconsistent with the just and expeditious conduct of liti- 
gation. As I have previously testified, the Department of Justice favors having con- 
tributicn and claim reduction rights determined by judges rather than juries, both 
because the issues involved are basically equitable in nature and because, in an area 
as complex as contribution and claims reduction, it likely would be more efficient to 
do so. However, the Department is not certain that, in every instance, all contribu- 
tion or claim reduction issues could be decided without juries consistent with the 
Seventh Amendment. At one point, the Department’s contribution proposal also re- 
quired that all contribution and claim reduction issues be decided by the court, but 
because of uncertainty regarding the Seventh Amendment is also included a sever- 
ability clause to protect the rest of the proposal. Should Discussion Draft No. 2 be 
adopted, I would suggest the addition of a severability clause. __ , 

Second, paragraph (i) of Discussion Draft No. 2, concerning joint and several lia- 
bility, differs from the comparable language in H.R. 5794. It would appear that both 
the bill and the draft are attempting to leave completely unaltered the current rule 
with respect to joint and several liability for antitrust damages. However, it is possi- 
ble that the language in the draft could be read as a congressional direction or invi- 
tation for the courts to reexamine the current status of joint and several liability. I 
believe that contribution legislation should not affect the rule of joint and several 
liability in antitrust in any way, and that the Subcommittee should adopt the lan- 
guage that best accomplishes that objective. Whatever language is adopted, the leg- 
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islative history should clearly show that the intent was to leave joint and several 
liability unaffected. 

Third, and at the heart of the difference between Discussion Draft No. 2 and H.R. 
5794, the draft directs that the formula contained in H.R. 5794 for calculating con- 
tribution shares in cases of horizontal price fixing be applied to all horizontal anti- 
trust violations, and replaces the flexible formula that H.R. 5794 would use to calcu- 
late contribution shares in other than horizontal price-fixing cases with a formula 
in cases alleging vertical antitrust violations that would divide liability equally 
among functional levels of a conspiracy, and within each functional level use the 
horizontal formula to apportion damage liability. ; 

There can be little doubt that crafting the appropriate contribution formula is the 
most difficult aspect of creating contribution legislation. There appears to be an un- 
avoidable tradeoff between the cost of applying a particular contribution formula 
and the degree of arbitrariness of result the formula creates—strictly objective, easy 
to apply formulas can be arbitrary, while flexible formulas that give judges the dis- 
cretion necessary to guard against arbitrariness can be costly. H.R. 5794 adopts a 
formula that confines the relatively easy to administer market share contribution 
formula to horizontal price-fixing agreements where it clearly produces a fair result, 
and adopts a more subjective, flexible formula based on relative responsibility and 
benefit for use in other cases. The result, however, is admittedly less than perfect 
predictability. It may not always be obvious whether a particular violation is “hori- 
zontal price fixing.” And in other cases, the formula in H.R. 5794 may not be readi- 
ly determinable early in the litigation, although it is our belief that relative respon- 
sibility and benefit should be equated with relative sales and purchases whenever 
that result would be fair. As a result of this uncertainty in H.R. 5794, some settle- 
ments may be delayed or deterred, and significant litigation costs to determine the 
appropriate contribution formula may be incurred. 

The contribution formula in Discussion Draft No. 2 would be more certain of ap- 
plication in many instances than that contained in H.R. 5794, but it also might lead 
to results that would be arbitrary or unfair. A positive feature of the draft’s contri- 
bution formula is the expansion of the relative purchases or sales formula to cover a 
wider range of horizontal violations. I believe that it is appropriate to apply this 
sort of contribution formula to all horizontal cartel-type antitrust violations. It is, as 
I have said, the Department’s intention that the formula in H.R. 5794 would be so 
applied, and I support the effort to do so explicitly in Discussion Draft No. 2. How- 
ever, there could be cases involving horizontal violations to which the relative sales 
or purchases formula would be difficult to apply; for example, where certain mem- 
bers of a conspiracy have no sales in the relevant market. Since the horizontal for- 
mula in Discussion Draft No. 2 is intended to apply to all horizontal violations, if 
language along those lines is to be adopted the Subcommittee should consider 
adding an escape clause for problem horizontal situations that may arise. Alterna- 
tively, there is the approach taken in H.R. 5794, which leaves the formula for calcu- 
lating contribution shares in other than horizontal price-fixing cases flexible, with 
the possibility of strong legislative history encouraging courts to use a relative sales 
or purchases approach where feasible. 

Discussion Draft No. 2 would, in the case of a vertical antitrust violation, divide 
damages equally between functional levels and then use the horizontal formula to 
distribute damages within each level. Aside from the obvious difficulty of determin- 
ing functional levels, dividing damages equally among levels, is clearly arbitrary 
and may lead to unfair results. The draft recognizes this problem, and provides 
judges with flexibility should the set formula lead to a manifestly unfair result. I 
am not certain that this approach is preferable to that taken in H.R. 5794, which 
simply gives judges flexibilty to deal with vertical cases in a just manner, or that it 
would significantly lower the costs of litigating contribution in vertical contexts. 

The department has chosen fairness over efficiency in its contribution proposal, 
even though the cost may be higher than it would be under a formula such as that 
contained in Discussion Draft No. 2. While I obvioulsy support the balance struck in 
the Department’s proposal and H.R. 5794, Discussion Draft No. 2 offers the Subcom- 
mittee the opportunity to consider whether antitrust litigants and the antitrust 
laws would be better served by a contribution formula that would be in some cases 
potentially more arbitrary, but at the same time more certain of application. 
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DISCUSSION DRAFT NO. 3—DOUBLE LIABILITY 


DISCUSSION DRAFT NO. 4—JOINT LIABILITY FOR ACTUAL DAMAGES ONLY 


Discussion Drafts No. 3 and No. 4 can conveniently be discussed together since 
they are both variations on the same theme. Both attempt to reduce a plaintiff's 
ability to leverage settlements by changing the current antitrust rule that makes all 
defendants jointly and severally liable for three times all damages caused by a con- 
spiracy to which they are a party. Discussion Draft No. 3, which would only apply to 
agreements among competitors to fix, stabilize, or maintain prices or terms of sale, 
maintains the general principle of joint and several liability, but puts an absolute 
cap on each defendant’s liability of twice the damages attributable to the defend- 
ant’s sales or purchases. Discussion Draft No. 4, also limited to horizontal price- 
fixing agreements, would maintain joint and several liability with respect to actual 
damages, but eliminate it for the second two-thirds of treble damages. Thus both 
drafts would reduce a plaintiff's ability to leverage settlements by placing an abso- 
lute limitation on a defendant’s maximum liability for antitrust damages, at a point 
somewhere between where that liability stands today and where it would be were 
joint and several liability completely eliminated. Both are rather arbitrary in their 
result, and which would result in the greater limitation would seem to depend on 
the particular case and the particular defendant within that case. 

Discussion Drafts No. 3 and No. 4 would partially abrogate the principle of joint 
and several liability in horizontal price-fixing cases. They raise the questions of 
whether the elimination of joint and several liability is conceptually or practically 
more straightforward than contribution and claims reduction as a way of redressing 
the settlement leverage problem or unfairness among defendants that is said to 
result from the current way in which damages may be assessed in antitrust litiga- 
tion. I do not believe this to be the case: eliminating joint and several liability would 
still require the Congress or the courts to decide how to apportion plaintiffs’ dam- 
ages among the responsible parties. Moreover, this approach would require in- 
creased involvement of the plaintiff in the apportionment process. 

Doing no more than legislatively eliminating joint and several liability in anti- 
trust cases would require the courts to address the difficult questions of whether 
and the extent to which any given individual defendant can be said to have caused 
a plaintiff's damages. Where damages are the product of a conspiracy, as they often 
are in antitrust cases, the answers will not be obvious, for in a very real sense any 
party without whose participation the conspiracy would have been impossible may 
be said to have caused all damages which result from it. Thus, in order to assure 
that the elimination of joint and several liability would result in a spreading of 
damage responsibility among antitrust conspirators comparably to that which would 
result from contribution and claims reduction, Congress would have to develop an 
equitable formula for determining the individual liability of particular defendants, 
or fairly clearly direct the courts to do so. Conceptually and practically speaking, 
this task would be no less complex or difficult than developing an appropriate for- 
mula for determining contribution shares. 

Discussion Drafts No. 3 and No. 4 are examples of legislation that would elimi- 
nate joint and several liability, if only partially, and lay out a formula for determin- 
ing individual liability. In these drafts, the formulae would be based on damages 
attributable to a given defendant’s sales or purchases of the goods and services in- 
volved in a price-fixing conspiracy.’ While such proposals may be comparable to 
contribution and claims reduction insofar as as ultimate financial burdens on anti- 
trust defendants are involved, eliminating joint and several liability means that a 
plaintiff must sue and collect damages on an individual basis from each conspirator, 
while contribution and claims reduction leave the legal and practical burdens of col- 
lecting fair share of damages on the guilty parties, after the plaintiff has been 
paid.2 In many cases, the exercise of contribution and claims reduction rights 


1 Discussion Drafts No. 3 and No. 4 deal only with price-fixing cases. As I have stated to the 
Subcommittee, I feel that fairness in cases involving other types of violations is equally if not 

re deserving of attention. 
a Discussion. Bratt No. 3 allows recovery from any given defendant of the damages attributa- 
ble to twice that defendant’s sales or purchases. Under this particular draft, a plaintiff could 
theoretically recover all damages to which it is entitled by suing half of the conspirators on a 
sales-weighted basis. As discussed infra, however, this feature of the draft undercuts its ability 
to redress the alleged settlement imbalance and assure fairness among antitrust defendants. For 
the sake of convenience, the remainder of the discussion assumes comparable spreading of real 
liability among all of the guilty parties under the alternative contribution/claims reduction and 


individual liability schemes. 
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should, in the end, result in each conspirator paying its “fair share” of the damages 
as if it had been sued individually, assuming, of course, identical contribution share 
and individual liability formulae. There are, however, some significant differences 
to keep in mind. pc. 

In some circumstances, the elimination of joint and several liability could be de- 
terminative of the plaintiff's ability to collect all of the damages to which it is enti- 
tled. If one or more of the guilty parties were insolvent, or beyond the jurisdiction of 
the court, contribution and claims reduction would not deprive the plaintiff of those 
parties’ shares of the damages: the shares would be paid by the other defendants. 
Elimination of joint and several liability, however, would shift that loss to the plain- 
tiff. 

Even if all guilty parties were solvent and available, without joint and several lia- 
bility the plaintiff would have to sue each and obtain an appropriate judgment. Not 
only would the plaintiff be required to litigate against more parties, but in such liti- 
gation the individual liability of each defendant for damages would be at issue and 
could complicate the plaintiff's case (or cases). In contrast, under a contribution/ 
claims reduction scheme, the plaintiff could obtain one fully compensatory judg- 
ment against one or more of the jointly and severally liable parties, and leave to the 
guilty parties the arguments about who should pay what share. This difference in 
case complexity as far as the plaintiff is concerned could be particularly significant 
in cases in which the plaintiff's liability and damage theories would not incidentally 
establish defendants’ appropriate shares of the damages, e.g., cases involving alleg- 
edly anticompetitive exclusionary or, perhaps, “vertical” behavior, where the de- 
fendants are not competitors whose relative sales of a price-fixed product or service 
form a logical basis for dividing damage responsibility. 

There may well be other important litigation ramifications, perhaps of a primar- 
ily procedural nature, in requiring a plaintiff to name each conspirator as a defend- 
ant in an antitrust case and forbidding reliance on the principle of joint and several 
liability. For example, it seems intuitively simpler for a plaintiff to collect on one 
judgment rather than several. 

On the other hand, continuing to view the matter from a fairness standpoint, a 
bill along the liens of Discussion Draft No. 3 or No. 4 may be viewed as inequitable 
to defendants in comparison to contribution and claims reduction to the extent that 
it partially preserves real liability in excess of a defendant’s “fair share” of the 
damages. Such a bill could leave plaintiffs with substantial “whipsaw”’ leverage, 
since some defendants could face the prospect of paying, for example, twice their 
fair shares should other defendants settle with the plaintiff for nominal sums. Such 
a bill could also fail to redress at all the type of perceived unfairness that led to the 
Eighth Circuit’s decision in the Professional Beauty Supply case. 

Thus, I think that abrogation of joint and several liability coupled with the neces- 
sary individual liability formula is neither conceptually nor practically more 
straightforward than contribution and claims reduction as an answer to the settle- 
ment leverage and fairness problems. While in many cases such legislation could 
have similar ultimate effects, I am unable to conclude that legislation along the 
lines of Discussion Drafts No. 3 and No. 4 is preferable to contribution and claims 
reduction from the antitrust enforcement standpoint. I think it likely that joint and 
several liability, notwithstanding adjustment of ultimate financial outlay by contri- 
bution and claims reduction, will still play a role in the dynamics of private damage 
litigation and antitrust deterrence. i 


* * * * * * * 


I hope that these views will be useful to the Subcommittee in its examination of 
the various discussion drafts and the subject of providing contribution and claim re- 
duction rights in antitrust litigation. If I may be of further assistance, please do not 
hesitate to contact me. 

The Office of Management and Budget has advised that there is no objection to 
the submission of these views from the standpoint of the Administration’s program. 

Sincerely, 
WILuiAM F. Baxter, 
Assistant Attorney General, Antitrust Division. 
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SACHNOFF WEAVER & RUBENSTEIN, LTD., 
Chicago, IIl., April 20, 1982. 
Re Contribution Legislation. 


Hon. PETER W. RopIno, Jr., 
Chairman, Subcommittee on Monopolies and Commercial Law, Rayburn House 
Office Building, Washington, D.C. 


Dear CHAIRMAN Roprno: Your letter to Attorney General Smith setting out four 
draft proposals as possible alternatives to the several pending contribution bills has 
stimulated a good deal of discussion among lawyers in the antitrust bar. You have 
requested my comments in the past on matters relating to contribution legislation 
and I would like to give you my views on your four draft proposals. 

A few comments are in order at the outset. The most serious vice in any of the 
proposed bills is the devastating effect on the manageability of complex antitrust 
litigation that would result from contribution and claims reduction. Judge Hubert 
L. Will, an impartial spokesman whose views should be given great weight, made 
clear in his earlier letter to you that Congress should not allow the complexities 
that contribution and claims reduction would cause. Even the staunchest defendants 
have conceded that contribution and claims reduction would create enormous new 
procedural difficulties.* There is simply no dispute on this point. 

For this reason proposals one and two are not acceptable alternatives. I recognize 
that they reflect a desire to eliminate some of the problems of the current bills— 
and to some small extent they do. Proposal one, in this context, is preferable to any 
of the pending bills in that although it allows contribution and claims reduction, the 
rigid sales percentage formula for claims reduction is replaced by one determined by 
the parties. Proposal two seems far too complex and embeds the problems of both 
contribution’s multiplicity of claims and claim reduction’s diminution of damages 
available to the victims of price fixing. 

Proposals three and four have the twin virtues of simplicity and no contribution 
or claims reduction. They address the perceived-but I believe illusory-problem of 
overdeterrence head on by simply reducing the cost of being caught price fixing. I 
prefer this general approach to any of the pending bills or to proposals one and two. 
Proposal four probably provides greater deterrence than proposal three, particularly 
for small market share competitors who contemplate collusive pricing. Even though 
a conspirator with a large share, say 50%, would risk 6 times damages under pro- 
posal three and only 4 times under proposal four, the more powerful disincentives to 
smaller companies makes proposal four preferable. 

In sum I believe the current antitrust laws work effectively when enforced to pro- 
vide the deterrence necessary to prevent price fixing, and there is a basic truth to 
the old adage “if the thing ain’t broke don’t fix it”. The present system should not 
be tampered with—especially at this time of immense lobbying pressures by special 
interest groups. But on a relative basis and assuming the need to rank the pending 
bills and your draft proposals, I feel strongly that any of your proposals would be 
preferable to all the pending bills, and I would rank them three, four, one and two 
in order of preference. 

Please let me know if I can be of further assistance. 

Sincerely, 
LOWELL E. SACHNOFF 
(For Sachnoff Weaver & Rubenstein, Ltd.). 


McG .incHEY, STAFFORD & MINTz, 
New Orleans, La., May 20, 1982. 


Re Proposed Antitrust Liability Legislation. 


Mr. JONATHAN W. CUNEO, 
Counsel, Subcommittee on Monopolies and Commercial Law, Rayburn House Office 
Building, Washington, D.C. 

Dear Jon: I have carefully reviewed Chairman Rodino’s letter of March 15, 1982 
to Attorney General Smith on legislative proposals to change present law governing 
antitrust liability, together with the proposed bills that accompany the letter. 

As you know, I am a trial lawyer who specializes in antitrust litigation, and my 
practice is defense-oriented. I have been involved in a considerable number of major 


*See the comments of King & Spaulding attorneys Hazard and Miller in their article, “Anti- 
trust Law,” The National Law Journal, August 27, 1979. 
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class action and non-class action antitrust suits, and if have found myself almost in- 
variably on the defense side. I am intimately familiar with two of the cases that 
have been at the center of the controversy over proposed contribution legislation. In 
Texas Industries v. Radcliff Materials, the Supreme Court case which established 
that there is no right of contribution under the antitrust laws, I represented Rad- 
cliff Materials, the victorious third-party defendant Texas Industries sought to im- 
plead on a contribution theory. I also represented the last defendant to settle out of 
the Plywood Antitrust Litigation. ; 

In all candor, I must admit to you that, due to the nature of my practice, I have 
developed a pro-business bias, which I am sure has at least a subconscious impact 
upon my approach to analyzing problems raised by proposals for contribution legis- 
lation. With this general caveat, however, I would like to point out that I have not 
been retained by anyone to present any particular position on the contribution ques- 
tion, and I have made a conscientious attempt to analyze the issue in an objective 
fashion. My interest in the issue is an intellectual one, as a lawyer and as a citizen. 

Because I handled, from the district court all the way up to the Supreme Court, 
the case which ultimately delineated the position of the federal courts on the contri- 
bution issue, I have probably spent more time thinking about contribution than any 
other lawyer in the country, simply because I was being paid to think hard about it 
for many years. 

After the investment of all of that time studying this narrow question in a very 
technical area of the law, I feel an obligation to use what I have learned to help our 
legislators identify potential problem areas, which would obviously not be readily 
apparent to one who hasn’t spent literally years turning the contribution question 
over in his mind, as I have. I am sure you have already been presented with a 
number of incisive analyses of this proposed legislation by fleet-footed intellectual 
hares, who can run this difficult course a lot faster than I ever could. What I offer 
you is the tortoise’s point of view: I have been plodding along on this course for 
many years now, and I do feel I have gotten somewhere. I hope my thoughts will be 
of some use to you and the other members of the Committee staff. 

First, I would like to comment on the four Discussion Drafts that accompanied 
Chairman Rodino’s March 15 letter. Then I would like to propose an entirely differ- 
ent approach to the problem, which I believe will yield the result the other legisla- 
tive proposals attempt to achieve, while at the same time avoiding the litigation 
complexities and burdens Chairman Rodino referred to in his letter. 

Discussion Drafts Nos. 1 and 2 both utilize the creation of a contribution cause of 
action as the vehicle for apportioning damages among antitrust coconspirators in a 
manner that would lessen the unfairness which can result from applying the rule of 
joint and several liability to antitrust cases. For reasons we have discussed at some 
length, I view contribution as a singularly ill-conceived approach to the solution of 
what is clearly a pressing problem. I recognize that contribution has a certain “first 
blush” appeal. However, when one begins to examine the mechanics of how contri- 
bution claims would actually work in antitrust cases, that appeal immediately 
begins to fade. As an abstract proposition, it may sound perfectly workable to pro- 
pose that one who is held liable for the entire damages attributable to an antitrust 
conspiracy can be granted the right, legislatively, to compel coconspirators to con- 
tribute their fair share of the damages recovered against the party who is held 
liable. As a practical matter, however, the mechanics of accomplishing such a result 
seem to me to pose insurmountable obstacles. 

What would happen if a defendant chose to assert a contribution claim against 
others in the initial lawsuit filed by the plaintiffs against such defendant? The de- 
fendant would have to tell the jury it did not conspire with anyone in violation of 
the antitrust laws, but if it did, it did so with Company A, Company B and Company 
C, and it is entitled to contribution from these companies. We lawyers may see no 
problem in making an assertion of that kind, but I can assure you from practical 
experience that the average jury is going to have quite a different reaction: jurors 
are going to tell themselves that the defendant must know whether he did or didn’t 
conspire. If the defendant thinks he might have conspired with Companies A, B and 
C, then it is a lead pipe cinch the defendant did conspire with Companies A.B and 
C, as far as the average jury is concerned. You would do just as well to concede 
liability and litigate damages alone, as to make that kind of argument to a jury 

Asserting a contribution claim in a separate action wouldn’t do a defendant any 
good, either. The law of contribution requires the defendant to first prove, in a sepa- 
rate action, its own liability with respect to the claim for which contribution is 
sought. It must then prove the coconspirators it has sued were also guilty of the 
same offense. By the time the second lawsuit is brought, all of the defendants’ offi- 
cers and employees have already testified under oath in the first lawsuit that they 
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didn’t combine or conspire with anyone. Under these circumstances, the prospects of 
recovering on a contribution claim in a second lawsuit appear very slim indeed. 

In 1979, when the contribution issue was just beginning to attract widespread at- 
tention among antitrust lawyers, I gave a talk on this subject at the ABA Conven- 
tion in Dallas. My remarks were printed in the Antitrust Law Journal, and I en- 
close a copy of the speech herewith. You will note the speech refers to the foregoing 
problems, as well as other difficulties involved in successfully asserting contribution 
claims in antitrust litigation. As you will be able to glean from my remarks, I think 
proponents of a contribution remedy have spent very little time considering the 
practical impediments to employing this cause of action as a means of correcting the 
inequities which stem from joint and several liability. I certainly believe a method 
needs to be found to eliminate open-ended liability for antitrust defendants and the 
use of “whipsaw” tactics by antitrust plaintiffs, but creation of a contribution 
remedy is not in my view, the way to go about it. 

I might add, in connection with Discussion Drafts Nos. 1 and 2, that their convo- 
luted provisions virtually guarantee many, many years of litigation over what Con- 
gress intended when it employed such language, and how the rules established by 
such language are supposed to work. Moreover, the provisions in these drafts which 
require determinations of market shares to be made in order to place a dollar value 
on contribution claims will mean that representatives of most of the companies in a 
given industry will at least have to participate and appear as witnesses in any given 
case. Certainly, plaintiffs and defendants who go to trial will never agree on the 
relative market shares of those defendants who settled out of the litigation prior to 
trial, so extensive evidence will have to be presented on these complicated questions. 

Commenting generally on Discussion Drafts Nos. 3 and 4, I concur with the view 
expressed by Assistant Attorney General Baxter that there is no sound polic 
reason for reducing the potential exposure in horizontal price fixing cases alone, 
without extending such relief to other antitrust violations. Horizontal price fixing 
has traditionally been viewed as the most serious of all the offenses proscribed by 
the antitrust laws. While I believe reformation of the rules regarding antitrust lia- 
bility should certainly apply to horizontal price fixing cases (some of the most strik- 
ing illustrations of the need for reform have taken place in such cases), I know of no 
one policy reason for restricting proposed changes to horizontal price fixing of- 

enses. 

If I might address the specifics of the last two draft proposals in inverse order, 
Discussion Draft No. 4 has little to commend it other than the simple fact that it is 
not as bad as what we have now. However, in the context of a massive, industry- 
wide class action antitrust suit, the potential liability of a single company even for 
just actual damages is still so staggering that an innocent defendant is highly un- 
likely to run the risks of litigation. In the Plywood case, for example, the estimates 
of actual damages by everyone concerned—plaintiffs, defendants and third-party ob- 
servers—exceeded a billion dollars at a minimum. In assessing the risks of litiga- 
tion, it certainly would have made no difference at all to the company I represented 
whether it might have been held responsible for one billion dollars in actual dam- 
ages or three billion dollars in treble damages, since an award in the amount of the 
actual damage figure would have been more than enough to put the company out of 
business, anyway. Discussion Draft No. 4 is unlikely to curtail “whipsaw’’ tactics, 
and it does nothing to apportion liability among wrongdoers so that each bears its 
fair share, and no more. 

As I told you in our several conversations, I don’t think any one of the four Dis- 
cussion Drafts offers a satisfactory solution to the serious problems which gave rise 
to legislative efforts aimed at reforming apportionment of liability in antitrust 
cases. However, if I were compelled at gunpoint to select the least offensive of these 
four drafts, my choice would be Discussion Draft No. 3. I want to stress that I do not 
approve of Draft No. 3; I find it objectionable for many reasons, among which are its 
limitation to horizontal price fixing, its use of sales or purchases as the measure of 
liability (without taking into account relative fault), and its arbitrary imposition of 
six times actual sales or purchases as punitive damages, when it is highly question- 
able that any increase over the traditional treble damage punishment is needed. 
However, at least Draft No. 3 avoids the byzantine procedural and substantive prob- 
lems involved in creating a contribution remedy, and puts a cap on ultimate liabili- 
ty for a given defendant, which the parties can calculate and use in the litigation 

rocess. ; 
: Despite the foregoing comments, I would like to assure you that the primary pur- 
pose of this letter is not to simply complain about the proposals which have been 
formulated thus far on this important issue. Rather, I would like to take this oppor- 
tunity to put forward an alternative approach which I believe would solve the “un- 
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fairness” problem alluded to in Chairman Rodino’s letter of March 15, without in- 
creasing the complexity and burden of antitrust litigation. I have enclosed for your 
consideration a draft of a bill marked “Discussion Draft No. 5,” which I hope you 
will be willing to consider along with the other draft proposals. In my view, Draft 
No. 5 has the advantage of simplicity which marks Drafts Nos. 3 and 4, but it repre- 
sents a much more direct approach to solving the central problem that has spawned 
all the efforts to change present rules governing apportionment of antitrust liabili- 
ty. The report of the Senate Judiciary Committee which accompanied proposed leg- 
islation on this subject stated that what was needed here was a way “. ._. to ration- 
alize the process of the allocation of damages in an antitrust price-fixing suit, so 
that price-fixers will pay their fair share of any damages awarded and so that busi- 
nesses which find themselves in the midst of a price-fixing suit are not left responsi- 
ble for the liability caused by another’s wrongdoing.”’ 

That is an admirable goal, and I am convinced the most sensible and effective 
way to achieve it also happens to be the simplest and most direct way. You will see 
the annexed Draft No. 5 makes no mention of any contribution remedy, nor does it 
posit formulae for various types of antitrust violations, nor does it tie the assess- 
ment. of damages to calculations of market shares, or purchases, or sales. Instead, it 
just makes each person found guilty of an antitrust violation liable for the damages 
attributable to such person’s relative responsibility for the violation and the benefits 
such person derived from the violation. This proposed statute leaves the calculation 
of the appropriate damages to be awarded against such person up to the jury or 
judge, as the case may be. 

Under this proposal, each defendant would bear its fair share of any adverse judg- 
ment, as determined by the court. “Whipsaw” tactics and abuses resulting from un- 
equal bargaining positions would no longer be possible, since the case against each 
defendant would have to be assessed on the basis of such defendant’s relative re- 
sponsibility for the offense. There would be no increase in the complexity of anti- 
trust litigation or in the burdens borne by the courts in such cases; apportionment 
of damages would be governed by the same principles courts use every day in cases 
where comparative fault is assessed. 

I would welcome the opportunity to discuss Draft No. 5 with you in greater detail, 
or to offer testimony in support of the proposal. I know how hard you and the rest 
of the staff have worked on this important issue, and it would be a privilege for me 
to be able to assist you with it in any way that I can. 

Sincerely, 
Danpo B. CELLINI. 

Enclosures. 


THE EFFECT OF CONTRIBUTION ON LITIGATION AND SETTLEMENT: THE DEFENDANT’S 
VIEWPOINT 


(Dando B. Cellini, Member of the Louisiana Bar) 


on other antitrust legislation brought before the Judiciary Committee this year, 


took no position on the contribution bill, because its membership is split over the 
issue, 
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im agreement with the basic conclusion of those plaintiffs’ lawyers who testified 
against creation of a right of contribution before the Senate Judiciary Committee. I 
am going to resist the temptation to draw analogies to Daniel in the lion’s den and 
any only that we got to the same place for entirely different reasons. 

t is my belief that recognition of a right of contribution would create practical 
problems of such magnitude for defense lawyers and for their clients that they 
would rue the day any one of their number ever spoke out in favor of creation of 
this kind of remedy. 

_ Now, to illustrate my point, let me first describe a situation, a typical trial situa- 
tion, in an area where contribution has traditionally been allowed, such as admiral- 
ty. I am from New Orleans, which is a port city, and we have a lot of that kind of 
litigation. Assume a deck hand is hurt in the hold of a ship. He sues the vessel’s 
owner, he sues the vessel’s operator, and he sues the stevedore who loaded it. Each 
defendant answers and cross-claims against the other two defendants, asserting, 
first, that he did nothing wrong; second, that plaintiff's injury was caused by plain- 
tiff's own act or omission; and third, that plantiff’s injury was caused by one or both 
of the other two defendants, not by him. If you talk to judges who routinely handle 
these kinds of cases, they will tell you that plaintiff's counsel need do virtually 
nothing in the way of putting on a case in this situation. He just sits back and 
watches each defendant point the finger at the other. Plaintiff's recovery against 
someone is hardly in doubt. And the central issue then shifts to who will pay how 
much. And commonly, ail of the defendants will be tagged with some responsibility, 
and damages are then assessed in admiralty on the basis of comparative fault, in 
accordance with the admiralty rule. 

But not that, at least in this situation, there is no serious inconsistency in each 
defendant denying liability, while at the same time blaming the other defendants. 
After all, it is entirely possible, and even quite likely, that the injury could have 
been caused by one defendant’s negligence, while the other two might be entirely 
blameless. 

Compare this with the posture a defendant would find himself in if he were as- 
serting a contribution claim in an antitrust case. Virtually all antitrust cases are 
conspiracy cases. and the essence of an antitrust conspiracy is the agreement itself. 
The agreement constitutes the offense, In the Perma Life decision, Justice White’s 
concurring opinion contains a very simple and succinct analysis of the application of 
causation theory to antitrust conspiracies: 

[A] third party proving an illegal undertaking between two defendants may 
recover for all damages caused by the combination. Those damages normally 
may be had from either or both defendants without regard to their relative re- 
sponsibility for originating the combination or their different roles in effectuat- 
ing its ends. This is because neither defendant, if he acted alone, could be 
charged with the violation; some degree of participation by both is essential to 
create a combination within the reach of section 1 of the Sherman Act. Either 
defendant is therefore deemed to have been a material cause of the damages, 
sufficient to permit a third party to recover.! 

Now, what does that causation theory mean in practical terms to the antitrust 
defense counsel who wants to deny liability, on the one hand, and assert a contribu- 
tion claim against co-defendants, on the other? It means he is going to have to make 
this argument to the judge and jury: “I did not conspire or combine with anyone to 
injure this plaintiff. But if you should find that I did, then I did it with defendant A, 
defendant B, and defendant C, who are all in this thing as deep as I am.”’ What a 
nightmare! 

What are your witnesses going to do when they are asked about this? Are they 
going to say’ there is some substance to your cross-claim to the effect that A and B 
and C conspired with you? Are they going to say that there is no substance to that 
cross-claim? And if you choose the latter, what are you going to do when A and B 
and C ask for summary judgment dismissing your cross-claim that you conspired 
with them? Are you going to oppose that motion? And if you oppose it, how are you 
going to oppose it? By citing to the court all of the terrible stuff that the plaintiff 
has developed against all of you through discovery? Worst of all, what happens 
when you get to the jury? Can you imagine the fun plaintiff's counsel is going to 
have reading the respective cross-claims to the jury? 

As you know, most juries are not particularly sophisticated. They do not know 
about the enlightened approach the Federal Rules of Civil Procedure take toward 
alternative pleadings. It is my guess that in the minds of most jurors the mere as- 


1 Perma Life Mufflers. Inc. v. International Parts Corp., 392 U.S. 134.144 (1968) (White. J., 
concurring). 
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sertion of a contribution claim is going to come perilously close to admitting the 
offense. ; , : 

And there are other problems, too. If you are like me, your handling of your cli- 
ent’s defense is always impeccable. But the other lawyers representing other defend- 
ants in a multiparty case are constantly turning over damaging evidence to the 
plaintiff. Suppose some of the other defendants settle out. Should you bring them 
back into the case on a contribution claim before the case goes to the jury? If you 
do, you may be reducing your chances of defeating the plaintiff's claims altogether 
by making it easier for the plaintiff to get damaging evidence pertaining to those 
other defendants to the jury. #: ) 

Since the adoption of the Federal Rules of Evidence, the courts have exhibited in- 
creasing concern over questions of admissibility of co-conspirator statements. 
Threshold admissibility of such statements is now generally determined by the trial 
judge, as opposed to the past practice of allowing such evidence to go to the jury 
with a cautionary instruction.” t 

If you choose to bring these former defendants back into the case so they will be 
before the court at the trial, you are, as a practical matter, virtually assuring that 
the evidence against these defendants will be a part of the case, whereas you prob- 
ably would have had a decent shot at excluding this evidence, depending on the cir- 
cumstances, if these defendants were not in the case at trial. In this situation you 
must decide whether the increased risk of a judgment for plaintiff is less important 
than the opportunity to reduce the impact of such a judgment by seeking contribu- 
tion. 

It could be argued that these problems might be avoided by not asserting the con- 
tribution claim until after you have been cast in judgment. Is that a practical solu- 
tion? I submit it is not. Bear in mind the elementary proposition that a court’s judg- 
ment that the conspiracy existed is not going to be binding on those who are not 
before the court when the judgment is rendered. And in a contribution claim that 
you might bring after such a judgment, you will have to prove each contribution 
defendant was involved in a conspiracy with your client in order to recover against 
that defendant. The law on contribution provides that where contribution is availa- 
ble between joint tort-feasors, it is incumbent upon the contribution claimant to 
prove a. common liability for the wrongful act which is the basis of the action. And 
he also has to prove the amount of damages resulting therefrom. The judgment 
against your client in the initial case does nothing to establish the liability of others 
who were not before the court. 

Now, you will probably be appealing from that adverse trial court judgment. And 
you will be asserting that no conspiracy was ever proven by the plaintiff. Are you 
then going to put yourself in the position of trying to show in a separate action that 
your client and certain contribution defendants did conspire together, while at the 
same time maintaining on appeal in the original case that there was no conspiracy? 

Even if you do not appeal, you will still undoubtedly be faced with a trial court 
record wherein all of your own witnesses firmly deny, in sworn testimony, the exist- 
ence of any conspiracy. So I do not see how waiting to assert your contribution 
claim is going to make things any better for you. 

Finally, I would just like to make one last observation about contribution. I first 
conceived this to be a personal, emotional response to the issue. But on reflection, I 
realize it could have some very significant practical implications. As a defense 
lawyer, I am distressed by the kinds of obligations I believe a rule recognizing con- 
tribution would place on me. For years now, the defense bar has been decrying the 
practice of filing massive class action antitrust suits against an entire industry, with 
little or no investigation by plaintiffs of the individual defendants who are swept up 
in these dragnets. In fact, these very cases have been cited to the Senate Judiciary 
Committee as examples of why legislation creating a right of contribution is needed. 
Yet, as I see it, recognition of a contribution remedy would have the effect of put- 
ting the shoe on the other foot. 

Defense counsel would suddenly find themselves under heavy pressure to assert 
even the most tenuous contribution claims, because each such claim could mean a 
significant reduction in liability for a defendant faced with paying a treble damage 
award. After all, with contribution, the risk gets smaller as the conspiracy gets 
larger. And present conspiracy law provides that it is not necessary to show that all 
the means or methods set forth in a complaint to carry out an alleged conspiracy 


* See, e.g., United States v. James, 590 F.2d 575 (5th Cir. 1979) (en banc); Comment. Restructur- 
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were actually agreed upon or actually used by all the conspirators, or that each con- 
spirator knew the identity, or even the number of, all of his confederates. 

So let’s assume you have a situation where a part of the plaintiff's case involves a 
pricing mechanism or practice that is used throughout the industry in which your 
client is involved. Should you assert a contribution claim against the entire indus- 
try? Well, if you view the situation solely from the standpoint of reducing your cli- 
ent’s ultimate liability, either in a settlement package or for a judgment that may 
be rendered against your client, the answer would have to be yes. It seems to me 
you would be under an obligation to your client to fully exploit any connection you 
could find, no matter how flimsy, between any other entity and the conspiracy your 
client has been charged with. That means many, many more companies are going to 
find themselves embroiled in antitrust litigation all over the country. And defense 
lawyers are going to find themselves in the vanguard of attempts to further liberal- 
ize conspiracy theory, thus making it easier for the plaintiffs to prove their cases, 
all in the name of contribution. 

In the long run, I believe the business community as a whole—the traditional cli- 
ents of the defense bar—would suffer, and suffer severely, from recognition of a con- 
tribution remedy. Ergo, I am staunchly opposed to it. I leave a more highbrow ap- 
proach to the problem for our next panelist. 


Discussion Drart No. 5 
H.R. —— 


A BILL To amend the Clayton Act to determine, on the basis of relative 
responsibility, liability for damages imposed for certain violations of such Act 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That the Clayton Act (15 U.S.C. 12 et seq.) is amend- 
ed by inserting after section 4H the following new section: 

“Sec. 41. Any person who has been or may be found liable for damages in an 
action brought under sections 4, 4A or 4C of this Act shall be liable only for the 
damages attributable to such person’s relative responsibility for the origination or 
perpetration of the violation for which damages have been or may be awarded and 
the benefits such person derived therefrom.” 


WILLKIE, FARR & GALLAGHER, 
New York, N.Y., April 28, 1982. 


Hon. Peter W. Ropino, Jr., 
Chairman, Committee on the Judiciary, Congress of the United States, House of Rep- 
resentatives, Washington, D.C. 


DEAR CHAIRMAN Ropino: This letter is written to express my views on the subject 
matter of your letter of March 15, 1982, to Hon. William French Smith. I shall ad- 
dress briefly each of the four Discussion Drafts which you have presented for consid- 
eration, and will touch upon an additional matter related to the same subject. 

At the outset, let me clarify the basis on which I write. My interest in antitrust 
related matters is considerable. I have been engaged in the active practice of anti- 
trust law for more than twenty years. I serve on the Council of the Antitrust Sec- 
tion of the American Bar Association. That Section’s Report on a “Proposed Amend- 
ment of the Clayton Act to Permit Contribution in Damage Actions,’ 49 Antitrust 
Law Journal 291 (1980), developed from a task force which I appointed in the Spring 
of 1979 as the then chairman of the Section’s Civil Practice and Procedure Commit- 
tee. I have testified before committees of both Houses of Congress on antitrust sub- 
jects on various occasions. In addition to those activities, I am presently serving as 
trial counsel to Burlington Industries, Inc. in a litigation against Milliken & Co. in 
which the issue of claim reduction is involved and, on behalf of Burlington, I have 
discussed with various persons on Capitol Hill the contention that any contribution 
and/or claim reduction bill should apply prospectively only. 

In this letter, I am not speaking for the Antitrust Section or for Burlington, but 
for myself alone. I do not address the question of retroactivity of the legislation, 
since your letter does not. In that regard I shall only note my position that I strenu- 
ously oppose any legislation which would, by retroactive application, frustrate the 
expectations of parties who settled claims, in whole or in part, in reliance on exist- 
ing law. 

it seems to me necessary to recognize, as I believe your letter to General Smith 
has wisely done, that the question of contribution (with or without ancillary claim 
reduction) should be considered in the more general context of joint and several lia- 
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bility. Indeed, the entire subject of antitrust remedies should, I submit, be treated as 
an interrelated pattern. The Supreme Court in Texas Industries Ine. v. Radcliff Ma- 
terials, Inc., 451 U.S. 630, 646 (1981), spoke clearly of the necessity for assessing con- 
tribution in light of the “entire spectrum of antitrust law. Your committee is well 
equipped to undertake a thorough and complete study, and your own thoughtful 
letter to General Smith indicates the great desirability of your own leadership in 
carrying out such a study. The four Discussion Drafts which you have proposed 
should, I submit, be carefully evaluated as part of such a study before legislative 
action is undertaken. : 

Of the four Discussion Drafts, Discussion Draft No. 1 seems to me to raise the 
fewest unexplored or insolvable problems. The Draft does, of course, raise the inher- 
ent question whether contribution legislation, whatever the form, diminishes deter- 
rence by reducing fear of disproportionately large liability. This question has been 
much debated, along with the competing point of view that deterrence is promoted 
by a perceived greater certainty of a proportionate liability engendered by contribu- 
tion. My personal view is that on the issue of contribution, as distinguished from 
claim reduction, neither side of this argument outweighs the other sufficiently to 
militate for or against contribution legislation. : 

Discussion Draft No. 1 also raises the question whether a bill not limited to hori- 
zontal price fixing raises such uncertainties and complexities in application to other 
types of antitrust violations, such as vertical price fixing or group boycotts, that a 
more limited bill should be adopted. On that much discussed point, I think there is 
no satisfying answer to the position that in legislation designed to relieve defend- 
ants from a rule of law believed to operate unfairly in some cases, it is wrong to 
pass a bill which benefits only the defendants least worthy of sympathy (the hori- 
zontal price fixers). 

The most problematic aspect of Discussion Draft No. 1 lies in the provisions of 
Subsection (g) by which contribution shares are determined. Two issues seem impor- 
tant to me: (i) whether the uncertainty inherent in a “relative responsibility” con- 
cept is acceptable; and (ii) whether the mathematical calculations in the case of 
price fixing should be exclusive of other considerations. I note in that regard that 
the Antitrust Section Report provided in all cases for allocation on the basis of “rel- 
ative responsibility”, but that term, in the context of the Section Report, was broad- 
er than its apparent meaning in Discussion Draft No. 1 where the phrase seems to 
me to be synonymous with “relative fault.’’ Although I believe that further study of 
the subject by the Committee is both appropriate and necessary, it is my personal 
position that a completely mathematical calculation is not appropriate even in the 
case of horizontal price fixing. 

It is easy, for example, to postulate the case of a very large company which en- 
tered a conspiracy with abundant knowledge of its illegality, but which could escape 
significant liability if the Company happened to possess a small participation in the 
particular market. In the same conspiracy, one can hypothesize a small firm, unillu- 
minated by antitrust counselling, which was led into the combination without 
knowledge of its illegality, but which, by reason of a large market share, would as a 
practical matter, be compelled to pay more after passage of the bill than under ex- 
isting law. The foregoing hypothetical is by no means farfetched, particularly in the 
context of a conspiracy confined to a particular metropolitan area, and involving 
both large-national companies (with small local market shares), and one or two 
small local firms which enjoy considerable market shares in the locality. That such 
situations exist, I can testify with certainty. 

Although no one. can lightly dismiss complexities in the litigation process engen- 
dered by the determination of contribution shares, in my view discussion Draft No. 
1 avoids the greatest difficulty which such complexities generate. As noted further 
below, by far the greatest seanien exacted by uncertainty of contribution shares is 
the adverse impact on the possibility of settlement, if a defendant’s contribution 
share also measures the amount by which a plaintiff's claim will be reduced in con- 
sequence of partial settlement. Since the plaintiff cannot know the contribution 
share of a settling defendant, he cannot know the settlement price which he should 
seek. Discussion Draft No. 1 neatly eliminates that problem, since the amount of the 
claim reduction will be known by the plaintiff with certainty at the time the settle- 
ment is made. Uncertainty as to contribution shares also concerns defendants, but 
the burdens of such uncertainty may be ameliorated by a sharing agreement among 
defendants in a particular case, in which the defendants can state with whatever 
precision they desire the basis upon which they will contribute if held liable. 

By way of summary, therefore, Discussion Draft No. 1 seems to me to be clearly 


preferable to any of the other Drafts, and I believe it merits furthe 
sideration in light of the matters noted above. pees ented 
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As the foregoing discussion implies, I believe Discussion Draft No. 2 is consider- 
ably inferior to Discussion Draft No. 1. In the first place, mandatory reduction of a 
partially settling plaintiff's claim by the amount of a settling defendant’s contribu- 
tion share can only diminish the deterrent effect of the treble damage remedy. Such 
claim reduction significantly decreases a defendant’s fear of a disproportionately 
large recovery, but without necessarily providing any appreciable offsetting likeli- 
hood that a proportionate recovery will occur. 

Second, since as noted above I am troubled by a mechanistic determination of con- 
tribution share, Discussion Draft No. 2 confronts me with an unacceptably inflexible 
contribution share formula which can only be made flexible at the expense of intol- 
erably adverse impact on the settlement process. Flexibility, otherwise desirable, 
has this unfortunate effect because of the claim reduction provision. Prospects for 
settlement will be grievously damaged if plaintiffs are confronted with a rule in 
which their claims will be mandatorily reduced by an amount which they cannot 
determine at the time of settlement. I think everyone would agree that impediments 
to settlement of treble damage litigation should be avoided, lest such cases clog our 
courts. : 

Discussion Drafts Nos. 3 and 4 are provocative indeed, although in their present 
form they raise significant questions for further study. At the outset, I note that 
both are limited to price fixing, and as noted above, I am unpersuaded by the notion 
of purportedly remedial legislation, the benefit of which is confined to those who 
least deserve relief. 

The fundamental question under Discussion Draft No. 4 is straightforward: Is it 
desirable to alter the heretofore unambiguous and universally applicable command 
of the antitrust laws that the plaintiff in every case shall recover three times the 
totality of his actual damages resulting from the violations? The initial question 
under Draft No. 3 is equally apparent: Is the arbitrary ceiling a sound legislative 
approach? Less obvious is the fact that both Drafts may give rise to modifications of 
existing law as to what damages are in fact recoverable. For example, although 
plaintiffs typically seek damages equal to the amount of an overcharge, circum- 
stances could be envisioned in which a plaintiff would seek to measure its damages 
by, for example, lost profits. Would lost profits be recoverable under the Drafts? 

Another possible change in existing antitrust law which arises under Drafts Nos. 
3 and 4 is illustrated by the litigation between Burlington and Milliken noted above. 
The illegality in that case lay in the collection by Milliken, pursuant to an illegal 
conspiracy, of royalties on the production of textile machines sold by another con- 
spirator. Milliken itself did not sell the machinery and one of the conspirators who 
sold machines received no royalties. In such a case it could be argued that the 
Drafts would prevent collection of full treble damages from Milliken even as to the 
royalties which it received. 

Yet another question raised by both Discussion Drafts Nos. 3 and 4 is their impact 
upon recoveries under the “umbrella” theory. The availability of that theory is du- 
bious under existing law, but it has not been entirely foreclosed. The theory is that 
if the conspirators elevate the general price level, and non-conspirators raise prices 
to take advantage of that general price increase, a plaintiff might seek treble dam- 
ages from the conspirators on his purchases from the non-conspirators. Such a re- 
covery would be affected by Discussion Draft No. 3 to an extent proportional to the 
relative size of transactions by conspirators and non-conspirators. Discussion Draft 
No. 4 would operate to preclude more than single damages on the non-conspirator 
transactions (perhaps a reasonable compromise). 

Doubtless there are other problems issued, as would be expected when a 90 year 
old rule of full treble damage recovery is being modified. The need for caution how- 
ever, does not militate against careful study of these interesting alternatives. 

Finally, I would note that in reviewing all of the Discussion Drafts, I am struck 
with the notion that common to all is a particular litigation context, recognized in 
your letter to General Smith, in which problems are thought to arise: The class 
action suit against an industry in which price overcharges on essentially homogene- 
ous products have been proven on a theory common to all defendants. In such cases, 
the magnitude of a possible recovery, however remote the likelihood, is seen by 
some as rendering trial an unrealistic alternative to settlement, whatever the merit 
of the claim. But while such cases are often spectacular in size, they do not typify 
all treble damage litigation. Since the problem is so involved with the class action, 
assessment of the possibility of reform in that area would more directly address the 

urce of perceived problems. 7 : 
im Panto. I Bey submit that a thorough and complete study of any possi- 
ble reform in light of “the entire spectrum of antitrust law’’ should precede legisla- 
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tion, and that in that study the class action itself merits close attention. Your letter 
to General Smith is a strong first step in the right direction. 


Respectfully submitted, ee emia aiterts 


THE UNIVERSITY OF UTAH, 
COLLEGE oF Law, 
Salt Lake City, Utah, April 27, 1982. 


Hon. Peter W. Ropino, Jr., 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 

Dear CHAIRMAN Roprno: As a teacher, practitioner, and consultant in the area of 
antitrust litigation, particularly treble damage antitrust litigation, I would like to 
share my views with you on the controversy over the contribution bills pending in 
Congress. I do not have a vested interest in any of the many sides of the issue. In 
the past, I have served “of counsel” on the plaintiff and defendant sides of treble 
damage cases and have a long standing academic interest in the subject. 

I leave to one side the question of retroactive application of any measure which 
might pass—a question I have strong views about, but doubt there is anything con- 
structive which can be added to all that has been said about it. I cannot leave to one 
side however, another question—one which affects the potential for responsible 
action by the Congress. That question concerns the factual predicate for action one 
way or another on the need for contribution. I have yet to hear of a case of a plain- 
tiff receiving more than three times its actual damages or of a single defendant 
being held for all the loss caused by a conspiracy of the many. You allude to the 
absence of cases illustrating an abuse in your letter to Attorney General William 
French Smith (published in the Antitrust and Trade Regulation Reporter) by char- 
acterizing the potential for individual firm liability for massive damages as a theo- 
retical “potential.’’ With all the Hearings on the subject thus far, one should at 
least expect to find evidence of actual instances of excessive liability having been 
imposed in light of the harm caused. I have seen none. It would appear that respon- 
sible legislating should at least have as a first predicate some definition of the factu- 
al scope of the problem to be addressed. 

If no factual evidence of an abuse is presented one might still claim the in ter- 
rorem effect of possibly being saddled with massive damages is an undesirable reali- 
ty of treble damage litigation. Like other “possibilities”, this one is difficult to 
assess because evidence on the question is largely anecdotal and the anecdotes are 
highly colored by whether one’s ox is being gored or fattened. In the cases with 
which I have been involved, sometimes on the plaintiff's side and sometimes on the 
defendant’s side, I have not seen an unfair leveraging of defendants by plaintiffs. In 
the one case I know of where that kind of activity at first appeared to be happening, 
evidence subsequently developed and initially unknown to the defendants’ attor- 
neys, destroyed any possibility that our client was as pure as the driven snow. 
While client confidentiality precludes a further detailed description of the incident, 
the freedom to quickly settle out of the case was of great advantage to the client. 
The settlement benefitted the plaintiffs and the court system as well, by avoiding 
the senseless litigation of issues that did not justify a full blown court trial. Had 
some of the pending proposals been in effect, it is doubtful we would have recom- 
mended that course to the client or the client would have followed the advice when 
contribution could be demanded if later proceedings against the other defendants 
produced a judgment. 

If the freedom to settle the case had not been there, I suspect there might have 
been pressures to try leveraging the plaintiff out of court by greatly escalating the 
costs of the lawsuit. While I have not participated in a case where those tactics have 
been clearly employed, I suspect most lawyers in the antitrust bar believe such tac- 
tics regularly take place and have observed instances thereof. I think there is sub- 
stance to their belief, and it is this potential abuse that I believe might require some 
Congressional investigation rather than the imagined unfairness underlying the bid 
for contribution legislation. 

_One must also confront another board and unstated assumption behind contribu- 
tion proposals. That assumption is that the gravity of this type of offense does not 
warrant joint and several liability for treble damages. as a practical matter, the vast 
majority of cases in which there are multiple defendants sharing a potentially huge 
damage exposure are horizontal price fixing cases. The traditional belief has been 
that this type of conduct is and should be classified as a serious criminal Gitantal 
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The traditional belief has always been that treble damages are warranted because 
the offense is clear-cut and the temptation to engage in such conduct is so great as 
to warrant a substantial penalty. It always deprives society of much larger sums 
than the typical burglary or bank robbery, unless the latter is truly a unique bur- 
glary or bank robbery. Society, of course, has traditionally imposed the same penal- 
ty on co-conspirators for activity of this sort, without regard for whether they en- 
tered the home or bank as opposed to keeping watch outside, and without regard to 
how the conspirators divided up the take. We have done so for the purpose of deter- 
ring participation in such conduct, for the purpose of punishing, and for the purpose 
of holding each participant liable for all the consequences of the act. The same has 
been true of joint and several liability where it is imposed in torts and in the anti- 
trust field. 

Contribution proceeds from a different set of ingoing assumptions; assumptions 
that strike me as treating the offense as a contract or civil law matter—a dispute 
among friends; rather than a serious antisocial act in violation of penal statutes de- 
fining our basic moral and economic convictions. While I am not opposed to rethink- 
ing such underlying and basic moral principles, indeed it is good to do so on occa- 
sion, I have yet to hear why this is the occasion or the contribution bills are the 
vehicle for doing so. If we are to change the basis upon which the economic life of 
our system is predicated or the seriousness with which we hold to that commitment, 
I would hope we do not do so piecemeal or without an awareness of what it is we do. 
We have already gone too far in the direction of abandoning a commitment to a 
competitive process as our way of life by seemingly innocuous and unrelated half- 
steps. In treble damage litigation for example, I have seldom seen a plaintiff recover 
actual damages—let alone three times those damages—particularly in large class 
action cases. The realities of modern litigation and the unwillingness of courts and 
juries to impose the letter of the law in most cases, mean such cases are settled-out 
short of trial and at a percentage of the actual loss per dollar. Were this not 
enough, the letter of the law is mitigated further by making part of the damages 
tax deductible and by agreements among defendants dividing up the liability. When 
I look at the realities of modern treble damage litigation as opposed to the myths 
about it including proposals for contribution laws, I can only wonder what Thurman 
Arnold must be thinking about all this. I suspect I can hear some mocking laughter 
out there rattling about the Heavens. 

Forgive my waxing philosophical, but issues like this challenge the central as- 
sumptions behind the antitrust laws and the perceptions of reality by all sides of 
the debate. The major difficulty is that we do not talk about those assumptions and 
perceptions, but become trapped by and engaged in disputes about the niceties of a 
particular proposal divorced from the assumptions behind it and the reality of what 
is actually happening. Thus, with regard to each of the four proposals presented I 
must suggest that none comport with the basic purpose of the Sherman Act, its his- 
tory and, to the best of my experience, none reflect the realities of modern treble 
damage litigation. 

Before proceeding to an analysis of each proposal, permit another long-winded ob- 
servation. To the extent that there is abuse by either side in antitrust litigation, and 
I believe there is in discovery and motion practice; or, to the extent that there is the 
potential for abuse by coercing someone to forego a right to trial by the threat of 
massive damage liability; I believe we have the tools to deal with these problems 
now in place. For example, many courts are becoming far more active and involved 
in management of the big case, and some are using masters to handle discovery dis- 
putes. Where done, these steps have helped mitigate the tendency for escalating dis- 
covery and motion wars. Sanctions for abuse of the process in the form of disciplin- 
ary proceedings, disallowance of attorneys fees and reduction of fee awards are not 
uncommon. Judges should be far more active in these directions. Some general pro- 
vision should be made to allow courts to assess costs and attorneys fees against at- 
torneys invoking the judicial process without any legitimate basis for doing so. I 
think I have observed some cases of this sort—both plaintiffs filing baseless claims 
and defendants filing baseless counterclaims. It is a practice not peculiar to anti- 
trust litigation and it is conduct which justifies disciplinary action as well as the 
assessment of the costs to parties unjustly called to defend themselves. _ 

Finally, of some form of contribution legislation is to be considered it should be 
legislation which preserves the deterrent nature of the law, the potential liability of 
each participant for all the damages, and the right of injured plaintiffs to recover 
three times their actual damage without further complicating a plaintiff's already 
complicated burden in treble damage cases. If the problem is to prevent a plaintiff 
from recovering more than three times the actual damages sustained, I believe this 
can be accomplished by adding to the damage provisions of the Clayton Act the fol- 
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lowing: “Upon the award of treble damages by the court or the jury, the court may 
reduce the damages awarded to a sum not less than and not in excess of three times 
the damages actually suffered by the plaintiff including any settlements reached 
with other alleged co-conspirators.” ; : ; 

As a practical matter, I think a judge can accomplish this result now if he cares 
to do so, by simply conditioning entry of judgment upon a plaintiff agreeing to a 
reduction in damages. I have not seen it happen in antitrust cases however, because 
I have not seen a verdict for damages exceeding the total amount of actual damages 
trebled even when added to any settlements with other parties. Such an approach 
means, of course, that a single defendant could conceivably be held liable for ail the 
damage caused by price fixing engaged in by several parties. My proposal only pre- 
cludes a plaintiff from recovering more than the law entitles a plaintiff to recover. 
The single defendant’s risk is one I believe should be left where it is in the absence 
of a persuasive explanation for why we should lower our commitment to the com- 
petitive process as the rule of trade and individual responsibility for violating that 

rinciple. 
; The specific proposals accompanying your letter to the Attorney General are not 
generally wise proposals. Aside from each proposal undermining the deterrent effect 
of the antitrust laws and the unjustified shift in the basic predicate of antitrust 
policy they carry with them, the proposals raise the following difficulties: 

Proposal No. 1.—This proposal would greatly complicate a plaintiffs antitrust 
case by making the trial potentially a complicated and confused three-ring circus 
among defendants, while also reducing the essence of the proceeding from a philos- 
ophy akin to intentional wrongdoing, to one akin to a contract dispute. The expense 
and time of antitrust litigation are presently huge entry barriers to many potential 
plaintiffs with legitimate claims. Proposal No. 1 will only raise those barriers 
higher. : 

Proposal No. 1 also contains some additional complexities I do not profess to un- 
derstand or be able to assess in terms of their impact on the dynamics of treble 
damage litigation. The so-called “claim reduction” rights of (e), (f) and (g) are 
worthy of inclusion in the Internal Revenue Code because they are undefined and 
the description of how they would work is both dense and certain to generate litiga- 
tion. In addition, concepts like “the relative magnitude in the affected market of 
each such competitor’s sales or purchases of goods or services subject to the viola- 
tion” should guarantee the wrongdoer’s attorneys can litigate forever this measure 
of the relative honor among thieves. I take it to mean the apportionment of “contri- 
bution” and “claim reduction rights’ entails “relevant market” and market share 
analysis by the court. To be blunt, I cannot see the justification for wasting court 
time and taxpayer money on indulging price-fixers by letting them use the court 
system to divide up a responsibility the law imposes upon each individually. If this 
passes, we should in fairness open the courts to all those convicted of criminal con- 
spiracies to litigate how much each will pay of the fines and damages levied or how 
much each will serve of any sentence imposed. 

The provision allowing contribution and claim reduction to be decided by the 
court without a jury in some cases also runs the risk of a constitutional question 
concerning impairment of the right to jury trial. There is a split in the Circuits over 
the meaning of the right to a jury trial in complex litigation—an issue yet to be 
resolved by the Supreme Court. The proposal for impairing the right to jury trial 
here however, is not tied to the inherent complexity of the issues involved dumb- 
founding a jury. It is an understatement to suggest subsection (h) potentially raises 
substantial constitutional issues. 

One could find something nasty to say about subsection (i) because it is false on 
its face. I think it is sufficient to suggest that at a minimum, Congress should not be 
engaged in false and misleading advertising about what it hath wrought when pass- 
ing a particular bill. 

Proposal No. 2.—This proposal suffers from many of the same deficiencies as Pro- 
posal No. 1. It does seek to spell out in more detail the meaning of such concepts as 
“horizontal agreement” and “relative magnitude”; further invitations to litigate the 
meaning of the meanings. 

The fundamental objection of converting antitrust disputes into contractual or 
commercial law disputes remains however; as well as the proposal’s thrust of 
aiming at a phantom—the unjustly enriched plaintiff while undermining the deter- 
rent effect upon the illegal conduct of defendants. If our concern is preventing plain- 
tiffs from being enriched by more than three times the actual damages they suf- 
fered, I think my proposal above would more clearly and neatly achieve that end. If 
the objective is to further minimize the already minimized individual liability of 
each participant to a conspiracy in violation of the antitrust laws, I would oppose 
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that course until a case is made for the need to minimize the deterrent effect of the 
antitrust laws in light of the realities of present day litigation. I would particularly 
oppose such a step where the law doing so allows wrongdoing defendants to further 
complicate a victim’s attempt to recover (as in proposed Section 41(b)); where the 
proposal may potentially interfere with jury trial rights; and, where the bill is likely 
to consume court time and taxpayer dollars in coming to the aid of wrongdoers to 
apportion their responsibility for wrongdoing. 

Proposal No. 3.—This proposal has the advantage of brevity and simplicity; and, 
the disadvantages of being unclear in purpose, inconsistent with the penal nature of 
the statute, and potentially incompatible with making a plaintiff whole in the 
amount of damage suffered. It again would undermine the individual responsibility 
for the act itself and makes the focus of damages the ill-gotten gain on the defend- 
ant and not the injury to the plaintiff. The two measures of damage may not neces- 
sarily be the same. Moreover, shifting the focus for the measurement of damage 
from the plaintiffs harm to the defendant’s gain represents a substantial weaken- 
ing of the deterrent effect of treble damage litigation. If one is only running the risk 
of losing twice of what they actually can gain by a price fixing conspiracy, rather 
than liability for three times the injury to the plaintiff, it may not be a bad bet. It 
clearly is not as bad a bet as running the risk of being held liable for three times all 
the injury caused the plaintiff. In view of the difficulty of uncovering this type of 
conspiracy and successfully maintaining a damage action, this proposal would both 
diminish the deterrent effect of the law and the willingness of a victim to bring an 
action. Again, I have not heard a justification for such a momentus step, unless, of 
course, we are changing the purpose of the antitrust laws from the public one of 
maintaining the competitive process to the private one of preventing unjust enrich- 
ment. 

Proposal No. 3 might also be deceptive in its simplicity. Determining how much of 
a defendant’s sales or purchases were involved in a particular price fixing arrange- 
ment may not be as simple as it sounds. Market analysis could clearly be required 
as well as complex calculations of a particular defendant’s share of the market de- 
fined. Suffice it to say, I can envision a major and complicated war over the issue 
adding substantially to the heavy burdens treble damage litigation presently im- 
poses on the courts and the parties. Absent some firm justification for bringing all 
this upon us, I do not see much merit in Proposal No. 3—unless, of course, I were a 
potential and recurring defendant in antitrust treble damage litigation. 

Proposal No. 4.—This proposal would retain the partial deterrent of holding an 
individual defendant liable for all the actual harm caused a plaintiff, but would 
limit the penal portion of the damages to that part represented by the particular 
defendant's “‘sales or purchases of the goods involved.” Again, I have not seen a jus- 
tification offered for this proposal, believe it is objectionable for the same reasons 
Proposal No. 3 is objectionable, and can see some further mischievious conse- 
quences. A plaintiff confronted with this bill would be required to file a multiplicity 
of lawsuits if the full potential recovery presently allowed by law is to be realized or 
will be required to join all possible defendants in a single action. Aside from the 
potential of generating needless litigation or complicating existing litigation, this 
proposal might also result in a plaintiff receiving more than three times their 
actual damages. As I read the proposal, the plaintiff can recover its full actual 
damage from each defendant and two times the amount of actual damages attribut- 
able to each defendant from each defendant. This strange standard might permit a 
result I have not observed in treble damage litigation: viz. plaintiffs recovering more 
than three times the actual damages suffered by them. I doubt that is the intent of 
the proponents of Proposal No. 4, but it is a potential meaning of their proposal. 

Drafting legislative language to guide the unforeseen dynamics of litigation in 
areas like this is a risky enterprise at best. At the very least one should sort out the 
long range policies involved, insist upon a factual record demonstrating how those 
policies should be changed or are not being fulfilled, and require specific demonstra- 
tions in how they might work in particular cases. I do not think that record has 
been made in the Senate, despite the impressive record made there on which side 
could hire the biggest names to enumerate the largest number of platitudes for 
their client’s cause. The only potential abuse I can see justifying all this effort is 
that some plaintiff might be able to whipsaw a settlement which results in more of 
a recovery than the generous one now allowed theoretically by the law. I have not 
seen it occur, but if Hearings do indicate it may be happening—the kind of amend- 
ment I suggest in this letter can remedy that possibility of abuse. __ : 

As for the underlying assumption that holding an individual conspirator liable for 
the full consequences of the conspiracy is unjust or improper, I reject that out of 
hand. On a purely theoretical ground, I do so because of the gravity of the violation 
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usually involved in these cases, the clear-cut nature of the offense and the absence 
of any persuasive explanation of why we should change one of the most basic moral 
judgments of our legal and economic system at this time. I reject it also on practical 
grounds because most of these proposals invite a further complicating of the already 
too burdensome and complex process of maintaining a treble damage suit, shift the 
measure of damage from the plaintiff’s injury to a particular defendant’s gain, and 
generate perverse incentives few can identify at this time in the settlement and pre- 
trial phases of cases subject to each of the proposals. I would guess, for example, 
that Proposals 1 and 2 would substantially diminish the chances of a private attor- 
ney general plaintiff in “turning” cooperative witnesses from inside a secretive con- 
spiracy if they are to be held liable for contribution ultimately or if a plaintiffs 
final recovery is to be reduced by the dollar amount of an early settlement. Defend- 
ants will have no incentive to settle and plaintiffs will have no reason for doing so. 

The problems of delay and complexity in the expeditious handling of treble 
damage litigation strike me as more serious matters in need of Congressional atten- 
tion than the imagined and speculative risks to defendants being held for the full 
damages of their unlawful activity. It may sound old-fashioned and moralistic to say 
so, but in view of the kind of conduct involved in these cases (blatant horizontal 
price fixing on a widespread scale), I can only respond: “So what if a single defend- 
ant is held liable for the full consequences of an unlawful conspiracy?” How else are 
we going to deter firms from engaging in such conduct in the first place? The pun- 
ishment fits the crime, the policy involved is so basic that we should not erode it 
further, and the barriers to effective treble damage litigation are now so substantial 
that we should not be adding to them, but we should be dismantling them. 

I guess I should conclude on some lofty sentiment or quote from a well-known 
sage. I have none. The only thing I have are the observations of a couple of my 
neighbors, persons unschooled in the law and wholly unaware of the niceties of anti- 
trust or any other kind of damage litigation. They expressed a subdued outrage 
about these proposals once they had the jargon figured out. I was struck by the 
depth of their commitment to managing our economic affairs by a competitive proc- 
ess and their anger at the hypocrisy of those in the business community who trum- 
pet that creed in their public relations but ignore it in their private dealings or 
when pressing for special legislation. They expressed also a knowing and hopeless 
cynicism about why Congress was even considering such proposals; usually with a 
disdainful shrug of the shoulders. 

It was the latter reaction I found profoundly disturbing. 

Sincerely yours, 
JOHN J. FLYNN, 
Professor of Law. 


THE UNIVERSITY OF GEORGIA, 
ScHOOL oF Law, 
Athens, Ga., April 29, 1982. 
Re Contribution in Antitrust Damages Actions. 
Hon. PETER W. Ropino, Jr., 
oe rag on the Judiciary, Rayburn House Office Building, Washing- 
on, D.C. 
(Attn.: Jonathan Cuneo). 

DEAR CONGRESSMAN Ropino: Thank you for your letter of April 19, 1982, inviting 
my comments concerning draft legislation which would amend the Clayton Act by 
providing for contribution and claims reduction in private Antitrust damages ac- 
tions. | am happy for the opportunity to respond. 

I would like to preface my remarks by noting that I have discussed the issue of 
antitrust contribution at greater length in an article recently appearing at 38 Wash- 
ington and Lee Law Review 315 ( Spring, 1981), which at your request I previously 
have circulated among subcommittee members. The substance of that article may be 
partly incorporated in H.R. 5794. Furthermore, I premise my remarks upon the un- 
derstanding that the proposed legislation is designed to: 1) achieve equity in the al- 
location of responsibility among antitrust violators: 2) maintain or increase the de- 
terrent effect of the treble damages provision of the Clayton Act; and 8) to the 
extent possible, expedite the truth-seeking and fact-finding process in private anti- 
oe cane i 

ith that understanding I would note that, of the seven proposals whi 
sent me, I regard H.R. 5794 (the Antitrust Division’s popusal) ant Pees Dae 
No. 1 and 2 (in that order) as the preferred proposals and would reject as unworka- 
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ble or contrary to antitrust policy H.R. 1242, H.R. 4072, and Discussion Drafts No. 3 
and 4. I would rather see Congress decline to legislate concerning antitrust contribu- 
tion than to see enactment of Discussion Drafts 3 or 4. I strongly agree with the 
Antitrust Division that purported distinctions between price fixing and other anti- 
competitive combinations for the purpose of determining when or how contribution 
rights should exist are (i) contrary to antitrust policy, in that the most serious con- 
duct would thereby irrationally be given a “preferred” status, and (ii) difficult to 
maintain, as the recent U.S. Gypsum, Professional Engineers, B.M.I. v. C.B.S., and 
Catalano decisions make clear. Often we don’t know, as in Professional Engineers, 
for example, until several years after a Supreme Court affirmance whether or not 
the challenged conduct truly was deemed price-fixing. In some cases, such as 
Gypsum, we may never know for certain. 

With respect to Discussion Drafts 3 and 4, I would reject any attempt to alter the 
basic Clayton Act policies of treble damages and joint and several liability. Some of 
the fears which are addressed in those drafts, however, can be remedied by a modifi- 
cation to H.R. 5794 which I will discuss below. I strongly believe that antitrust viola- 
tors, particularly the larger corporations, who reasonably should know that they are 
likely to be adjudged liable should be provided with incentives to settle and to avoid 
traditional delay tactics in litigation, but should have some method (through contri- 
bution) of avoiding or apportioning the entire liability. 

Focusing now on the “preferred” proposals, I believe the best legislation will 
result from a combination of H.R. 5794 and Discussion Drafts 1 and 2, plus a few 
additional provisions. I would begin with H.R. 5794 as the “working draft’’. In par- 
ticular, I favor the language in Sec. 4(1)(a) giving standing to seek contribution to 
“any person who is liable . . .”. I would clarify that language as follows: “Sec. 
4(1)(a). Any person who has been finally adjudged liable, or, pursuant to a settle- 
ment agreement with the plaintiff, has stipulated or confessed to liability for dam- 
ages in an action. . . shall have standing to claim contribution . . .” This language 
makes clear that (i) standing of a violator to claim contribution does not arise until 
after liability is determined, thereby reinforcing Section 4(1)(F)(1), but that (ii) a de- 
fendant who fears not only an ultimate finding of liability but also that the plaintiff 
will enforce the entire judgment against him regardless of his judgment share, and 
with whom the plaintiff otherwise might not settle, may stipulate to substantial lia- 
bility, avoid litigation expenses, and still seek contribution. This provision may 
avoid needless litigation for those defendants who wish to do so, particularly where 
the private action follows a successful government action. The protraditional re- 
leases through a settlement agreement and do not stipulate to liability, on one 
hand, on persons who obtain releases from further liability beyond a stipulated 
amount through a settlement agreement. The latter situation might also be relevant 
in a post-trial court judgment setting, where a jury has found for the plaintiff but 
the verdict is uncertain and is subject to appeal. 

Consistent with the above suggestion, I would therefore clarify Sec. 4(1)(d) of H.R. 
5794 by adding the following: “Nothing contained herein shall deny standing to a 
person who has obtained a release from further liability in return for payment of 
negotiated damages to the plaintiff ‘to stipulate to his liability and seek contribution 
as provided in this section.’ 

I also would modify Section 4(1)(b) as follows: “The District Courts of the United 
States shall have jurisdiction to decide claims for contribution, whether asserted by 


Originally, I believed that the “burden of settlement” in all cases should be on 
the plaintiff and therefore I would have supported Section 4(1)(e), the “claims reduc- 
tion” section as it appears in H.R. 5794. However, upon further reflection and 
review of Discussion Draft 1, I believe that Draft contains the preferred sections. 
Thus, I would (i) delete the words “‘or from” in Section 4(1)(d) of H.R. 5794; (ii) add 
Section 4(1)(e), now appearing in Discussion Draft 1, to H.R. 5794; and (iii) add Sec- 
tion 4(1)(f) now appearing in Discussion Draft 1, to H.R. 5794. These changes would 
have a two-fold benefit: first, they would separate claims reduction issues from con- 
tribution issues in litigation, so that the final judgment for plaintiff could be deter- 
mined prior to any judicial resolution of contribution and contribution shares; plain- 
tiff could determine by negotiation and settlement the amount by which any final 
treble-damages judgment would be reduced, could privately arrive at a figure for 
claims reduction “judgment share,” and could enforce his judgment without regard 
to subsequent judicial resolution of contribution issues. Second, the settling party 
would be given the option of determining and negotiating his risk, if any, from sub- 
sequent contribution. He would have the option of accepting the risk of settlement 
or, through negotiation, shifting such risk to plaintiff. Of particular note, I read Sec- 
tion 4(1\f) to allow the plaintiff and settling defendant to “stipulate’’ to a claims 
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Section 4(1)(f), as follows: “Claim reduction shall be determined by the Court at the 
time it enters a final damages judgment for plaintiff, subject to subsequent modifi- 


prior to or during the trial of the first action which may be relevant to the subse- 
quent determination of contribution rights, to the extent consistent with the fair 
and expeditious conduct of litigation.” j 

I have thus proposed eliminating the current distinction in H.R. 5794, for determi- 
nation of contribution shares, between price-fixing and non-price-fixing cases, for 
the reasons stated above: particularly, the practical difficulty and irrationality of 
distinguishing price-fixing from other related forms of anticompetitive agreement. I 
believe the method of Discussion Draft 2 is most equitable, precise, and not as com- 
plicated as it may sound at first. 

I have proposed the above amendment to Section 4(1)(f) to further isolate the ini- 
tial antitrust litigation and claims reduction procedure from contribution resolution. 
Moreover, I believe the proposed amendment, together with the other proposals, 
may have the effect of reinforcing the inclination of guilty defendants, who possess 
relevant, secret information regarding the challenged conduct, to come forward and 
produce evidence concerning, or at least not deny the existence of, a combination 
which they later may have to prove in order to obtain contribution. 

Finally, I would include an additional -section, after 4(1)(h), as follows: “The 
burden of proving a person’s right to contribution against other persons, together 
with the amount of that contribution, shall be on the person claiming contribution. 
A judicial determination of the right to and amount of contribution shall be based 
upon a preponderance of the evidence produced at both the trial of the action in 
respect of which contribution rights are claimed and any subsequent contribution 
proceeding. Such determination of the amount of contribution sha!] not be disturbed 
on appeal unless there has been an abuse of discretion.” 

I hope the above discussion proves helpful to your Committee. If you have any 
further questions, please don’t hesitate to telephone. 

Sincerely, 
JAMES F’. PONSOLDT. 


PS. As I indicated by telephone to Mr. Cuneo, I shortly will be sending you a 
restated Discussion Draft, embodying the above suggestions. 


THE UNIVERSITY OF GEORGIA, 

ScHOOL oF Law, 
5 Athens, Ga., May 10, 1982. 
Re Contribution in Antitrust Damages Actions. 
Hon. Peter W. RopIno, Jr., 
Committee on the Judiciary, ; 
Rayburn House Office Building, Washington, D.C. 
(Attn.: Jonathan Cuneo). 


DEAR CONGRESSMAN Roptno: Enclosed are two copies of “Discussion Draft P’’, as 
promised in my letter of April 29, which restates and combines various provisions of 
H.R. 5794 and Discussion Drafts No. 1 and No. 2 relevant to proposals to allow con- 
tribution in antitrust damages actions. I believe Discussion Draft P contains the 
best parts of existing proposals and clarifies the intent of those proposals. 

In particular, Discussion Draft P: 

1. Allows for contribution in all cases, not just price-fixing; 

2. Assures the separation, for the most part, of the primary action from the subse- 
quent contribution proceedings, if any, but makes clear that evidence introduced in 
the primary action can be relied upon in the contribution proceedings; 

3. Allows a person who clearly is liable to the plaintiff, against whom the plaintiff 
might otherwise seek to enforce the entire judgment, to stipulate to liability, avoid 
aah a exes ane ray seek contribution; : 

4. Makes clear, in the “claims reduction” section, that the “burde ,’ 
will never be on the non-settling defendants but rather can be Taal bee 
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the plaintiff and settling defendants and ascertained with certainty prior to the sub- 
sequent determination of “contribution shares”; 

5. Provides for an equitable determination of contribution share, proportionate to 
the benefit from the violation. 

In summary, I believe that this proposal may resolve some of the more pressing 
equitable problems resulting from recent, large damages judgments, aid and facili. 
tate the truth-seeking process during discovery and trial by providing “guilty” de- 
fendants an incentive to come forward with relevant evidence, deter antitrust viola- 
tions by increasing the likelihood that all members of an unlawful combination 
may, sooner or later, have to pay a share of the damages, and not unduly add to or 
complicate the burden of the federal courts. 

Sincerely, 
JAMES F. PonsOLpT, 
Associate Professor of Law. 


Enclosure. 
Discussion Drarr P 


A BILL to amend the Clayton Act to establish a right of contribution with respect to 
damages in certain actions brought under such act 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That the Clayton Act (15 U.S.C. 12 et seq.) is amend- 
ed by inserting after section 4H the following new section: 

“Sec. 41. (a) Any person who has been finally adjudged liable or, pursuant to a 
settlement agreement with the plaintiff, has stipulated or confessed to liability for 
damages in an action brought under section 4, 4A, or 4C of this Act shall have 
standing to claim contribution, in accordance with this section, from any other 
person who may be found jointly liable for such damages. 

“(b) The District Courts of the United States shall have jurisdiction to decide 
claims for contribution, whether asserted by crossclaim, counterclaim, or third-party 
claim in the same action as that in respect of which contribution rights are claimed, 
or in a separate action, whether or not an action has been brought or a judgment 
has been rendered against the person from whom contribution is sought. 

“(c) A claim for contribution shall be forever barred unless filed within six 
months after the entry of the final judgment for which contribution is sought. If 
such final judgment is appealed, the six month period shall commence upon the 
date of the final determination of the appeal. 

“(d) Contribution may not be claimed by a person who, pursuant to a settlement 
agreement entered into in a good faith with a plaintiff in the action in respect of 
which contribution rights are claimed, has been released from liability or potential 
liability for the underlying claim. Nothing contained herein shall deny standing to a 
person who has obtained a release from further liability in return for payment of 
negotiated damages to the plaintiff to stipulate to his liability and seek contribution 
as provided in this Section. 

“(e) Contribution may not be claimed from a person who, pursuant to a settlement 
agreement with a plaintiff in the action in respect of which contribution rights are 
claimed, has been released from liability or potential liability for the underlying 
claim if the settlement agreement operates to reduce the plaintiff's claim by a sum 
greater than or equal to the settling defendant’s contribution share. If the settle- 
ment agreement operates to reduce the plaintiff's claim by a sum less than the set- 
tling defendant’s contribution share, the settling defendant’s contribution share 
shall be reduced by the amount specified in subsection (f). 

“(f) In any action under section 4, 4A, or 4C of this Act, the court shall reduce the 
claim of any person releasing any person from liability or potential liability for 
damages by the greater of (1) any amount stipulated for this purpose or (2) the 
amount of the consideration paid for the release. 

“(g) Claim reduction shall be determined by the Court at the time it enters a final 
damages judgment for plaintiff, subject to subsequent modification in the event that 
plaintiff enters into a settlement agreement pending apeal from the final judgment. 
Contribution rights shall be determined by the court in a proceeding following the 
trial of the action in respect of which contribution rights are claimed. However, 
nothing contained herein shall be deemed to prevent a defendant from obtaining 
discovery, introducing evidence, or examining witnesses prior to or during the trial 
of the first action which may be relevant to the subsequent determination of contri- 
bution rights, to the extent consistent with the fair and expeditious conduct of liti- 
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“(h) For the purposes of determining the amount of contribution to be allowed in 
a particular case, contribution shares shall be apportioned as follows: 

“(1) To the extent that damages are attributable to a horizontal agreement, 
shares shall be apportioned on the basis of the relative magnitude in the affect- 
ed market of each person’s sales or purchases of the property subject to the 
agreement. ; 

“(2) To the extent that damages are attributable to a vertical agreement, 
shares be apportioned by dividing the total damages equally between the func- 
tional levels and allocating shares within each level in accordance with the rel- 
ative magnitude in the affected market of each person’s sales or purchases of 
the property subject to the agreement, except that if the court determines in a 
particular case that division of total damages equally between the function of 
levels would lead to a manifestly unjust result, the court may divide the total 
damages between the levels in such proportion as will achieve a just result. 

“(j) For purposes of this section—— 

“(1) the term ‘horizontal agreement’ means an agreement among persons at 
the same functional level in the production, sale, distribution, purchase, or ac- 
quisition of property; 

“(2) the term ‘vertical agreement’ means an agreement among persons at 
least some of whom are at different functional levels in the production, sale, 
distribution, purchase, or acquisition of property; 

““(3) the term ‘property’ includes goods and services as well as rights under 
patents, trademarks, copyrights, and other types of intangible property. 

““(4) the term ‘sales’ includes receipts for licenses, franchises, consignments, 
leases, and for other types of disposition of property; 

‘“(5) the term ‘purchases’ includes payments for licenses, consignments, fran- 
chises, leased property, and for the other types of acquisition of property; 

(6) the term ‘relative magnitude in the affected market of each person’s sales 
or purchases’ means—— 

“(A) in the case of an agreement excluding one or more of the persons 
from making some or all sales or purchases, each person’s relative propor- 
tion of the total sales or purchases of the property subject to the agreement 
which were actually made, or could reasonably have been anticipated, 

- during the period covered by the agreement; and 

“(B) in all other cases, each person’s relative proportion of the total sales 
or purchases of the property subject to the agreement which were actually 
made during the period covered by the agreement. | 

‘(j) The burden of proving a person’s right to contribution against other persons, ~ 
together with the amount of that contribution, shall be on the person claiming con- 
tribution. A judicial determination of the right to and amount of contribution shall — 
be based upon a proponderance of the evidence produced at both the trial of the © 
action in respect of which contribution rights are claimed and any subsequent con- — 
tribution proceeding. Such determination shall not be disturbed on appeal unless © 
there has been an abuse of discretion. . 

“(k) Nothing in this section shall affect the joint and several liability of any 
person. 


UNIVERSITY OF CALIFORNIA, BERKELEY, 
BERKELEY SCHOOL OF LAw, 

:; Berkeley, Calif., May 12, 1982. 

Congressman PETER RODINO, 

Rayburn Building, House of Representatives, 

Washington, D.C. 


DEAR CONGRESSMAN Ropino: You wrote on April 14, asking for my comments on | 
alternative proposals concerning joint and several liability in antitrust cases that 
you had earlier submitted for comment to Attorney General Smith. 

I do not regard existing provisions for joint and several liability as the horror that 
some try to make them appear. In my judgment, the potential gains from antitrust 
violations, especially price fixing, are very high. Even given the provisions for treble 
damages the risk that a violator will be obliged by legal process to disgorge those 
gains are relatively small. Joint and several liability increases a violator’s risk 
somewhat, because a defendant may be forced to pay more than its portion of the | 
total damage caused by the conspiracy. This added risk has some additional deter- 
rent effect. In that sense, the added risk is in the public interest. But neither the | 
treble damage provisions, nor the risk associated with joint and several liability has | 
proved a sufficient deterrent to discourage price fixing. It still goes on, to the great 
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cost of consumers. To reduce the added risk to violators arising from joint and social 
liability would be to reduce deterrence and thus encourage more price fixing. In this 
respect, obviously an important one, all of the legislative proposals move in the 
wrong direction. 

_The proposals also move in the wrong direction because they introduce an addi- 
tional area of complexity to antitrust litigations. These cases are already complex; 
an additional, highly litigious set of issued ought to be introduced legislatively 
except upon compelling evidence of need. 

he only argument for any of the legislative proposals is the claim that under 
present law one cartelist may be forced to pay damages far in excess of three times 
its own gains from the violation. Proponents claim this is “unfair”. But it is easy to 
overstate the “unfairness”. True, some conspirators may settle for amounts substan- 
tially less than the total damages claimed, and one that resists settlement may end 
up with an adverse damage award that exceeds treble the damage attributable to its 
own sales. But the result is “unfair’ only in a Pick-wickian sense. For one thing, the 
supposed “unfair” result rarely happens. For another, if it does happen it is the out- 
come of a series of strategic decisions about the litigation in which different defend- 
ants say their advantage lying in different responses. Any defendant that suffers a 
big verdict are not a hopeless victim. First, it made a decision to participate in an 
unlawful conspiracy, and did so in order to make monopoly profits at the expense of 
consumers. Next, it made a strategic decision not to settle on terms on which others 
did settle. There is no obvious reason why such a firm should be regarded as victims 
of unfairness. Because price fixing, in the aggregate, does such severe injury to con- 
sumers, and because given that change in the present law would reduce deterrence 
and increase litigation complexity and because I am not persuaded that the claim of 
unfairness in the present system is convincing, I am not persuaded that any of the 
proposals in your March 15 letter would improve the law. However, the least objec- 
tionable suggestion is, in my judgment, Discussion Draft No. 1. This proposal modi- 
fies one of the contribution bills by allowing a settling plaintiff to waive, as against 
other defendants, any claim to the settling defendants’ contribution share, thus re- 
ducing its own potential recovery and protecting the settling defendant from risk of 
ultimate liability in excess of the settlement amount. 

Without such a provision, all of the contribution bills are very risky. They would 
initiate changes in the system of deterrence the ramifications of which can not be 
predicted. Certainly they would add greatly to the complexity and cost of antitrust 
litigation making it much harder for plaintiffs to support or settle even the soun- 
dest of cases. With a change such as that exemplified by Discussion Draft No. 1, 
these bad effects are somewhat reduced. 

Very truly yours, 
LAWRENCE A. SULLIVAN, 
Earl Warren Professor of Public Law. 


THE UNIVERSITY OF CHICAGO, 
THE Law SCHOOL, 
Chicago, Ill., June 9, 1982. 


Re antitrust contribution and claim reduction. 


Hon. Peter W. Roprno, dr., 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 

Dear Mr. CHAIRMAN: Your letter of April 19, 1982, solicited my views on the four 
draft proposals submitted to the Attorney General. I am pleased to offer a few 
thoughts. 

My testimony on December 7, 1981, before the Senate Judiciary Committee sum- 
marizes and elaborates on Frank H. Easterbrook, William M. Landes & Richard A. 
Posner, “Contribution Among Antitrust Defendants: A Legal and Economic Analy- 
sis,” 23 J. Law & Econ. 331 (1980). I enclose a copy of that testimony, which main- 
tains that the current law is preferable to any alternative on all three grounds that 
have been placed in issue: deterrence, settlement, and administrability. (I put “‘fair- 
ness” to one side as more a question-begging appeal to the intuition than as a prem- 
ise in an argument. For the reasons given in my December 7 testimony, I do not 
think that “fairness” is implicated at all in the contribution dispute.) 

The second best option is not contribution but claim reduction; does not affect de- 
terrence and should not greatly inhibit settlements, although it would be very diffi- 
cult and costly to administer. These continue to be my views, and I also share the 
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thoughts offered by Judge Hubert L. Will in his letter, dated March 17, 1982, to 
Chairman Thurmond. ; } : 

Because I believe that no legislation here is the best legislation, I keep as brief as 
possible my remarks about the four draft bills you submitted for the Attorney Gen- 
eral’s comments. ; : 

If legislation there must be, it is desirable to limit the scope of claim reduction 
and increase the ease of its administration. Thus the feature of the original House 
bills restricting their coverage to price fixing is welcome. In vertical distribution 
cases, tying cases, boycott cases, and the like, it would be exceptionally difficult to 
determine contribution shares. ‘Market share” numbers in such cases are not likely 
to have any fixed meaning, or for that matter to be closely associated with the harm 
done or benefits obtained, by each actor, from the violation. And the suggestion of 
Assistant Attorney General Baxter that legislation include a method of claim reduc- 
tion by the relative “responsibility” of the parties seems an invitation to difficult, 
costly, and ultimately standardless (thus unpredictable and unfair) litigation. The 
inability of common law courts to determine “responsibility” was one principal 
cause of the demise of the in pari delicto doctrine in antitrust. The six opinions 
issued by the Justices in Perma Life Mufflers, Inc. v. International Parts Corp., 392 
U.S. 134 (1968), demonstrate that after more than 100 years of common law litiga- 
tion there was nothing close to agreement about how to apply concepts of ‘“‘responsi- 
bility” in antitrust law. Santyana said that those who fail to learn from the past are 
condemned to repeat it; I think we should avoid repeating the in pari delicto conun- 
drums. 

I come, then, to the distinguishing features of the drafts. Draft No. 1 is not great- 
ly different from the legislation reported by the Senate Judiciary Committee. True, 
it has provision that the plaintiff and settling defendant may agree on the applica- 
tion of contribution, but this does not affect any of the important questions that 
have been debated. What influences deterrence, settlement, and administrability is 
the way in which contribution or carve-out shares are computed. Draft No. 1 does 
not avoid the need to compute market shares, relative responsibility, or whatever, 
and thus does not overcome the fundamental problems. Moreover, because Draft No. 
1 apparently would allow different plaintiffs and different defendants to strike dif- 
ferent deals, it might require computation of multiple contribution and claim reduc- 
tion formulae in a single case, multiplying the difficulties. 

Draft No. 2 eliminates any reference to “responsibility” but replaces it with per- 
mission for district courts to apportion damages in such a way “as will achieve a 
just result” (§ 41(f)(2)). This language either is meaningless or recreates the problems 
of a “responsibility” formula. It seems likely that the mechanical division envisaged 
by Draft No. 2 often would seem “unjust” for many of the reasons that any alloca- 
tion of “responsibility” would seem unwarranted, and thus resort to the “just 
result’? clause would be the exception rather than the rule. I conclude that Draft 
No. 2 does not solve the problem to which the new language is addressed. 

Draft No. 3 is much simpler, but the simplicity comes at unknowable cost in de- 
terrence. Treble damages are necessary in antitrust law to account for the fact that 
the most insidious conspiracies may excape detection or successful prosecution. The 
damages multiplier, combined with joint and several liability, is necessary so that 
firms contemplating antitrust offenses see their expected liability—taking into ac- 
count both the probability of detection and the probability that they would be select- 
ed as defendants—as something like (or greater than) their anticipated gains. The 
cap on damages exposure contained in Draft No. 3 effectively frees potential viola- 
tors from much of the liability that they now anticipate—liability that falls on them 
if they are caught but others escape punishment. Draft No. 4 is open to the same 
objection. 

It is hard to choose between Drafts 3 and 4. Each reduces the exposure of each 
defendant and, derivatively, of defendants as a group. It is not possible to say which 
makes the more significant inroad on deterrence, and without this knowledge there 
is no sound basis for a choice. 

My impression, highly subjective to be sure, is that Draft No. 3 is the best of the 
lot. It is clearly the most simple of the four proposals to administer. It leaves plain- 
tiffs with the choice to collect the full measure of damages, so long as they identify 
at least half of the responsible defendants. Plaintiffs would be free to settle with 
some defendants without reducing their total recoveries. I do not want to leave the 
impression, then, that either of Drafts 3 or 4 would be an irredeemable loss for anti- 
trust. Yet either entails a sacrifice of deterrence, and such a sacrifice, if made, must 
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fetch us something worth having. The case that the sacrifice is worth the cost has 
not been made out. 
Sincerely, 
FRANK H. EASTERBROOK, 
Professor of Law. 


PREPARED STATEMENT OF FRANK H. EASTERBROOK BEFORE THE SENATE COMMITTEE ON 
THE JUDICIARY, CONCERNING CONTRIBUTION AMONG ANTITRUST DEFENDANTS 


Mr. Chairman: I welcome the opportunity to provide, at the request of the Com- 
mittee, my views concerning proposals to amend the antitrust laws to permit contri- 
bution among defendants. My testimony today summarizes and applies the argu- 
ments first presented in Frank H. Easterbrook, William M. Landes & Richard A. 
Posner, “Contribution Among Antitrust Defendants: A Legal and Economic Analy- 
sis,’ 23 J. Law & Economics 331 (1980). I want to emphasize, however, that I speak 
only for myself, not (necessarily) for Professor Landes or Judge Posner. 

I conclude, for reasons I will explain, that legislation is not necessary; indeed, any 
legislation concerning contribution will increase the costs of antitrust litigation and 
reduce, to an unknown degree, the utility of the antitrust laws in deterring wrong- 
doers. If the committee should conclude, nonetheless, that legislation is advisable, it 
should adopt the approach proposed by Assistant Attorney General Baxter and es- 
tablish a system of claim reduction. The claim reduction approach is preferable be- 
cause it has. the least adverse effect on settlement. It should not, however, be ap- 
plied to price fixing cartels. I do not take a position on whether contribution legisla- 
tion should apply to pending cases. 

My testimony has four parts. I first discuss the argument that contribution is nec- 
essary to ensure fair treatment of defendants. Second, I show that contribution and 
no-contribution are equally effective in deterring offenses, in the absence of any ef- 
fects on the rate at which disputes are settled. The third part of my testimony dis- 
cusses the effects of contribution on settlement, and the fourth considers the differ- 
ent ways in which contribution may be achieved. 

The usual argument in support of contribution is that the existing system of joint 
and several liability is unfair. There is inequity, the argument runs, in allowing one 
defendant to settle for a small sum while others face the prospect of staggering 
damages awards. 

This argument contains the smuggled assumption that antitrust defendants are 
entitled to “fair treatment,” which is far from clear. Antitrust offenses are crimes, 
and intentional crimes at that. No one violates the antitrust laws by accident; even 
if a firm does not know for sure that a given course of conduct is unlawful, it can 
learn the risks by consulting competent counsel. As Justice Holmes pointed out long 
ago, in sustaining a statute against the charge that it was unconstitutionally vague: 
“Whenever the law draws a line there will be cases very near to each other on oppo- 
site sides. The precise course of the line may be uncertain, but no one can come 
near it without knowing that he does so, if he thinks, and if he does so it is familiar 
to the law to make him take the risk.” United States v. Wurzbach, 280 U.S. 396, 399 
(1930).? 

The common law rule of no contribution arose, in substantial measure, from the 
revulsion of courts to claims by criminals for equal treatment. For hundreds of 
years common law systems have let the burden of crimes and intentional torts lie 
‘where it falls among wrongdoers, modifying the rule only for cases of negligence. If 
we take seriously the proposition that antitrust offenses are felonies, there is no 
compelling argument for treating offenders equally. It is costly for the judiciary to 
administer a system of equal treatment, yet the beneficiaries of these costs are the 
wrongdoers, not the innocents. Contribution would increase the real costs of having 
an anititrust system without enabling society to obtain any real benefits. One can 
scan the entire corpus of the criminal law without finding a principle of equal or 
fair treatment of offenders.” Why should antitrust law be different? 


1 Justice Holmes then cited Nash v. United States, 229 U.S. 378, 377 (1913), in which the Court 
had rejected a vagueness challenge to the Sherman Act, saying, again in an opinion by Holmes: 
‘(The law is full of instances where a man’s fate depends on his estimating rightly, that is, as 
the jury subsequently estimates it, some matter of degree. If the judgment is wrong, not only 
may he incur a fine or a short imprisonment, as here; he may incur the penalty of death. 

2 For example, one defendant may be convicted and another acquitted, even though the same 
evidence applies to both. Standefer v. United States, 447 U.S. 10 (1980); Hamling v. United 
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It is hard, though, to be against “fairness” —particularly when the path of the law 
has been as unpredictable as that of antitrust—and I do not place my submission 
today on the proposition that fairness is always irrelevant. It is enough to say that 
the no contribution rule is as fair as any other rule. ; 

Businesses exist to take risks. There are no sure winners. Every new product, 
every new market, every new price is a gamble. Business practices in the grey zone 
of antitrust are just another gamble. Perhaps there will be no challenge; perhaps if 
the practice is challenged it will be sustained; perhaps, if the practice is not to be 
sustained, the firm may arrange an advangageous settlement of the litigatin. In a 
world of risk-taking, the cost to the firm of antitrust liability is its actuarial value: 
the likelihood that a plaintiff will prevail, multiplied by the amount the plaintiff 
will recover if he wins. 

A game of risk-taking is fair so long as the players are not defrauded about the 
odds. Fairness is equal treatment given the odds, and the right time to measure 
“equality” is before the game is played. It is necessary, in other words to distinguish 
ex ante equity from ex post inequality. : 

A person who loses a lottery is treated unequally ex post in comparison to the 
winner, but ex ante—when he bought the ticket—there was no inequity. This is no 
less true in antitrust cases. Suppose, for example, two firms are pursuing a course of 
conduct that has antitrust risks. There is a 50 percent chance that someone will be 
held liable, and under no contribution there is a 50 percent chance that either of 
the two will be required to pay the whole sum. If the damages are $100, each firm 
has an expected liability of $23 the $100 damages, times the .5 chance of successful 
suit, times the .5 chance that it will be selected as the defendant. The expected lia- 
bility of the firms is the same; there is no unfairness or inequity no matter what 
happens later on. 

Moreover, many firms are “repeat players,’ so that antitrust risks turn out to be 
apportioned equally both ex ante and ex post. Even when the firms are not repeat 
players, the firms’ shareholders may be. Most shareholdings today are in diversified 
portfolios. Investment managers, pension trustees, and individual investors 
(through mutual funds) hold equity positions in firms throughout the economy. 
These diversified shareholders do not care how damages in antitrust cases are ap- 
portioned. No matter which defendant pays, the sum comes out of the value of the 
portfolio. The diversified shareholder prefers to have damages collected in a way 
that has the least cost for all firms put together. The least-cost collection device is 
no contribution, because it avoids wrangling about which firm is to pay how much. 

In the ex ante perspective it would not be unfair even if one group, say small 
firms, were called on to pay the damages disproportionately often. If the firms knew 
the risks in advance and anticipated disproportionately large liability, they would 
not take the antitrust risks except in exchange for a disproportionately large share 
of the gains. There is no reason to think that any group of firms would participate 
on inferior gain-to-liability terms. 

At all events, there is no evidence that plaintiffs pick on any group of defendants. 
The usual practice is to sue everyone in sight and to settle with whichever defend- 
ants line up to do so; there is no discernable bias in the pattern of suits and settle- 
ments. 


II 


A second argument frequently heard is that contribution is necessary to achieve 
deterrence of offenses. Several judges have argued, for example, that a firm will be 
deterred if and only if it pays its share of the damages. An offender who pays noth- 
ing, the arguments goes, is not deterred. 

Again, this ex post perspective is inappropriate. Once a violation has been detect- 
ed it is too late to deter the particular offense. Deterrence looks to the future. The 
rule for apportioning damages is important only to the extent it creates expecta- 
bee pou liability for future offenses. 

there are two firms, and one pays all of the damages in a given case, it does no 
follow that the other will feel free to violate the autitrunt a in the future. Each 
will ask: What damages am I likely to pay? The answer depends on the expected 
total damages and the probability that each will be required to pay. As before, if the 


Siar ga Ret 476, oe baler mi Bronce may select one offender for prosecution while 
Oaoe snouner 80, So long as the selection criteria are not invidious. Oyler v. Boles, 368 U.S. 448 
(1962); United States v. Nixon, 418 U.S. 683, 693 (1974). A aeelrait agencies have the same 
discretion in enforcing trade regulation rules. FTC v. Universal-Rundle Co., 387 U.S. 244 (1967) 

3 John H. Langbein & Richard A. Posner, Social Investing and the Law of Trusts, 79 Mich. L. 
Rev. 72, 77-83 (1980), contains a lucid description of the theory and practice of diversification. 
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total damages are $100, there is a 50 percent chance that a court will award the 
damages, and each firm expects to be called on half of the time, each firm has an 
expected liability of $25. The fact that one firm pays nothing in a particular case is 
irrelevant. 

It would not make a difference, indeed, even if one firm expected never to be 
called on to pay. Suppose, to take an extreme example, the rule required the defend- 
ant with the smallest market share to pay the total damages in every case. This 
seems to guarantee that larger firms go undeterred; their expected damages are 
zero. But because it always takes more than one firm to have a conspiracy in re- 
straint of trade—and there is no contribution problem for monopolization cases—the 
rule still produces adequate deterrence.* If one firm knows that it will pay less than 
its share, someone else must pay more. The firm burdened with the extra payment 
will drop out, and the conspiracy will collapse. 

Take the automobile industry as an example. If General Motors, Ford, Chrysler, 
and American Motors contemplate a price-fixing conspiracy, American will know 
that it must pay all of the damages. American will drop out rather than assume 
this liability. Then Chrysler will be the smallest, and it too will drop out rather 
than be exposed to the full damages. That leaves Ford and GM. Ford will quit; so 
much for the conspiracy. 

The rule of no contribution thus brings to bear on each potential conspirator the 
same ex ante liability as the rule of contribution. The deterrent force of the rules is 
identical, if there are no offsetting forces. The qualification is important. I discuss 
immediately below the effects of no contribution on settlement; no contribution en- 
courages settlement, and for higher sums. This increases deterrence. Moreover, the 
no contribution rule makes life easier for plaintiffs, who can collect damages from 
whichever source is most convenient. By reducing the costs of litigation, no contri- 
bution makes suit more likely and thus increases deterrence. 

There is, however, an argument that the no contribution rule reduces deterrence 
compared with contribution. It appears in A. Mitchell Polinsky & Steven Shavell, 
“Contribution and Claim Reduction Among Antitrust Defendants: An Economic 
Analysis,” 33 Stan. L. Rev. 447, 453-55 (1981), and proceeds as follows: The antitrust 
law deters only because of its effect on the managers of firms. These managers 
make the critical decisions. Yet there is a maximum penalty that can be brought to 
bear on managers, a maximum fixed by the greatest possible reduction in their 
future salary and prospects. Because that maximum effective penalty is likely to be 
a great deal less than the gains from antitrust violations, it is necessary to penalize 
the managers as often as possible in order to achieve deterrence. The rule of contri- 
bution serves the function of increasing the frequency of penalization and thus 
deters better. 

This argument is plausible but, I think, incorrect. It assumes that managers 
suffer a reduction in their career prospects only when their firms actually pay 
something in damages. This is a questionable assumption. An airline pilot who 
buzzed the Empire State Building would suffer a reduction in career prospects even 
if he did not kill his passengers; a manager is apt to suffer, too, when he exposes his 
firm to excessive risks, even if the firm is not called on to pay damages. Moreover, 
although a manager does not pay the full penalty when his conduct brings liability 
down on his firm, he also does not receive the full benefits when a profitable viola- 
tion goes unpunished. In both cases, the lion’s share of the benefits and costs are 
felt by the firm’s owners. All that is necessary to deterrence is that the manager's 
perceived share of the costs be as great as his perceived share of the gains, and 
there is no adequate reason to think that contribution is necessary to achieve this 
equivalence.° 

The effect of the no contribution rule on settlement is striking. Let us assume, as 
before, that there is a 50% chance that the defendants will be held liable and that 
total damages are $100. The expected liability of each of two firms is $25. Either 


4] assume here, and throughout my testimony, that the damages award is set high enough to 
achieve deterrence, that, is, that it exceeds the gains available from the offense divided by the 
probability of apprehension. If the damages award is not set large enough, it will not deter no 
matter how it is apportioned. See Frank H. Easterbrook, Predatory Strategies and Counterstra- 
tegies, 48 U. Chi. L. Rev. 263, 318-31 (1981), for a discussion of optimal damages in antitrust 
cases. 

5 Professors Polinsky and Shavell also argue that the no contribution rule augments deter- 
rence because it entails greater risks for the firms than a contribution rule. Id. at 452-53. This 
is so if shareholders are risk averse, but I doubt that they are. Because shareholders can hold 
positions in many firms, they are effectively indifferent to the risk that one of their firms will 
be called on to pay the whole sum rather than the sum being apportioned among many different 


firms. 
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defendant thus would offer up to $25 to settle the case, in order to save the costs of 
litigation. é 

But although the plaintiff would accept the offer—he always prefers a dollar with 
certainty to the 50% chance of getting the same dollar at trial—the non-settling de- 
fendant becomes worse off. If one firm settles, the other is sure to be called on to 
pay the damages at trial. If this firm loses, it will be required to pay $75 (the full 
damages, less the $25 the plaintiff already received in the settlement). Its expected 
liability is $37.50 ($75 times the .5 chance of losing at trial). Gh 

The defendants would compete to settle, because the first one in line obtains the 
advantage. At a settlement price of $33.33, each defendant will be indifferent be- 
tween settlement and trial. The non-settling defendant has a 50% chance of paying 
the remaining $66.67. But now the plaintiff collects $66.66 rather than $50. And if 
some defendant foolishly holds out on settlement, its position will deteriorate.® 

This is the economic explanation for the much-discussed ‘‘whipsaw effect’”’ of set- 
tlement under the no contribution rule. Early settlers are better off than later set- 
tlers. The total collected by the plaintiff increases. As the number of defendants 
goes up, the total settlement becomes higher, perhaps to an unjustifiably high level. 

The defendants can combat this whipsaw effect by agreeing that none will settle 
unless all settle, but the plaintiff can undermine this settlement cartel by offering a 
bargain settlement to one defendant. The offer might be, say, $10 instead of the ac- 
tuarial liability of $25 under the defendants’ agreement. Many defendants would be 
sorely tempted, and the settlement arrangement would break down. (More common- 
ly the defendants are unable to reach an agreement in the first place.) 

Under a contribution rule, however, the effect runs in reverse. There is a strong 
disincentive to settle. If one firm settles for $25, and the other goes to trial, the 
latter has the lower expected liability. The defendant standing trial expects to lose 
half of the time, and when it loses it will pay only $50. (The award of $100 will be 
reduced to $75 to reflect the plaintiff's earlier collection, and then the defendant 
that stood trial could collect $25 of this in contribution in order to equalize the pay- 
ments.) Under a contribution rule, then, the defendant that refuses to settle has the 
actuarially “right” expected liability of $25. 

The firm that settled, however, has paid $25 no matter what, and it stands to pay 
another $25 (to its codefendant) half of the time. This firm thus has an expected 
liability of $37.50 as a result of the settlement. It would not voluntarily settle; it can 
do better by going to trial. Under contribution there is a competition to be last to 
settle, paralleling the competition under no contribution to be first. 

Yet trials in antitrust cases are exorbitantly costly. Settlement saves the costs of 
these trials and thus enhances the cost-effectiveness of the antitrust laws. A contri- 
bution rule would reduce the effectiveness of the laws. 

IV 

The deterrence of settlement under contribution comes from the fact that defend- 
ants that stand trial can collect from defendants that do not. The bills under consid- 
eration by this Committee prohibit such collections, and thus they remove that 
effect. Moreover, the whipsaw effect of settlement comes from the fact that those 
who stand trial under no contribution are liable to pay more than those who settle. 
The claim reduction provisions of the bills before the committee overcome that 
effect, too. 

A statute such as the one recommended by Assistant Attorney General Baxter is 
neutral with respect to settlement, neither favoring nor discouraging it. It is neutral 
with respect to deterrence, because the total damages under a claim reduction ap- 
proach should be the same as the total damages in the event every defendant stood 
trial. It is, in these senses, a welcome proposal. 

These provisions are not costless, however. As I have pointed out, the contribution 
and claim reduction combination of the proposed legislation reduces the deterrent 
force of the antitrust laws compared to that under no contribution; the whipsaw 
effect of settlement under no contribution increases plaintiffs’ recoveries and sup- 
plies additional deterrence. The important question is whether it supplies too much 
deterrence. Unless we know whether the structure of antitrust penalties supplies 
too much, too little, of just the right amount without respect to the contribution 
rules, we cannot know whether a change to contribution is for the better or for the 


It is sometimes argued that this process causes the less culpable (fringe) defendants to do 
worse than the more culpable. The argument is incorrect; in fact settlements and holdouts 


under no contribution magnify the payments of the m lati 
Dee ee ore relative to the less culpable. See 23 J. 
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worse. I strongly suspect, although I cannot prove, that recoveries often are too 
small relative to the profitability of antitrust violations, and I therefore suspect that 
a change to a contribution and claim reduction system would be a change for the 
worse. 

Many violations (such as price fixing) are concealable and hard to prove in court 
even when detected. There is probabley not enough deterrence of such violations. 
On the other hand, other events (such as mergers, tie-ins, and exclusive dealing ar- 
rangements) are easily detected, and the award of treble damages in such cases 
overdeters. It would perhaps be tidier to change the rules of antitrust damages to 
reflect these differences, awarding more than treble damages in price fixing cases 
and less in other cases. It is also possible, though, to affect the expected value of 
damages by changing the contribution rules. The analysis I have offered here sug- 
gests that no contribution might be retained for price fixing cases, while contribu- 
tion and claim reduction are adopted for other cases. The suggestion of the Depart- 
ment of Justice that all violations be treated identically, apparently out of concern 
for symmetry, is simply not supportable. Price-fixing and other cases are not identi- 
cal; there is no reason to treat them as such for purposes of damages or the ancil- 
lary damages devices such as contribution.” 

The argument for contribution in any antitrust cases must rest on the belief that 
the gains of contribution in reducing the whipsaw effect of settlement are worth the 
costs. The costs are unlikely to be small. 

First, there will be costs in litigating suits that do not now exist. Subsection (b) of 
the bill proposed by the Assistant Attorney General would allow any person who 
pays a sum of money to bring an independent suit against any other person who 
would have been liable. So, for example, a firm that settles could bring suit against 
other firms to recover part of the settlement—even though the settlement left the 
plaintiff contented. Under existing rules the settlement would end the litigation. 
Under the proposed legislation the settlement would just start the litigation, requir- 
ing courts to adjudicate all of the complex issues that previously have been avoided. 
We could expect to see a good deal more costly antitrust litigation, but none of these 
costs would increase by one iota the utility of the antitrust laws in protecting con- 
sumers. 

It is fair to conclude that the costs of such suits would be substantial. The willing- 
ness of parties to litigate depends on the stakes of the case. The higher the stakes, 
the more the parties will invest. In the limiting case, they will invest as much as 
the value of the case in order to increase (or reduce) their recoveries (or liabilities). 
Antitrust cases involve exceptionally high stakes, and therefore it is likely that the 
litigation concerning contribution would be protracted and costly. 

Second, contribution and claim reduction would complicate existing suits. The As- 
sistant Attorney General’s proposal calls for courts to reduce claims, or require con- 
tribution, according to “relative magnitude . . . of sales’ in price fixing cases and 
according to “relative responsibility” in other cases. The latter standard has no ap- 
parent meaning, and-the parties could spend great sums arguing nice points, all 
without assisting in the application of such a nebulous approach. The former stand- 
ard is intelligible, but again the costs of litigation would be considerable. 

In order to apportion liability, it would be necessary to determine a relevant 
market and calculate the market shares of each firm. This is no mean feat; the Na- 
tional Commission for the Reform of Antitrust Laws and Procedures concluded in 
1979 (Report Vol. II, at 95-96) that in complex cases market determination takes 
some 55 percent of trial time, averaging several months of trial per case. Market 
definition is complex because there is no “right” market. A market definition is just 
a proxy for power over price, and in any given case there may be several equally 
plausibie market definitions.2 When no one definition is “right,” yet tens of millions 
of dollars may turn on the choice, there is a substantial potential for protracted liti- 
gation. The costs of market definition usually are avoided in cases tried today, be- 
cause market definitions and proof of market power are irrelevant under the per se 
rule against price fixing. The need to compute market shares would complicate 
cases that now are relatively simple. 

It would be necessary, moreover, to compute market shares not only for the de- 
fendants but also for every firm that might have been (or in the future might be) 
named. Antitrust cases would entail efforts to find all persons that might conceiv- 
ably be found to be liable, and to compute the market shares (and liability) of each, 


7 Moreover, because price fixing is the paradigm intentional, criminal violation of the anti- 
trust laws, the “fairness” arguments for contribution are weakest here. 
8 See William M. Landes & Richard A. Posner, Market Power in Antitrust Cases, 94 Harv. L. 


Rev. 937 (1981), for a description of the function of market definition. 
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in order to determine contribution and claim reduction. This determination would 
involve not only nice questions of culpability but also subtle and difficult questions 
concerning the scope of any one unlawful agreement. Presumably contribution 
would cover only the adherents to a single unlawful plan. As a result, in industries 
(such as wood and paper products) in which multiple suits are pending, it would 
become necessary to have the courts determine where one agreement ends and an- 
other begins. Such proceedings could be exceptionally difficult and costly. 

Third, a contribution and claim reduction rule would give rise to costly adapta- 
tions. Plaintiffs could strike side deals with some firms in an effort to evade the 
contribution rules. For example, a plaintiff could offer one firm a settlement-like 
deal—say, a promise not to collect part of the judgment—in exchange for payment 
of less than that firm’s contribution share. Such side deals would reproduce the 
whipsaw effect of the no contribution rule. Or perhaps the plaintiff and one firm 
would agree to say that the payment was in settlement of a dispute other than the 
one before the antitrust court—perhaps a contract case, or a different antitrust com- 
plaint. It would be very difficult to pierce these arrangements and determine what 
“really” has been paid in settlement, yet unless the arrangements were pierced the 
process of claim reduction against nonsettling defendants would fall apart. Similar 
problems have plagued state statutes on contribution (see 23 J. Law & Economics at 
366-67); the problems would be magnified many-fold in antitrust cases, where the 
stakes are higher and the parties (and thus the number of possible side deals) more 
numerous. 

In summary: Contribution and claim reduction would complicate antitrust cases 
and greatly increase the costs of litigation. The costs would purchase no visible 
benefits, save the elimination of the additional payments attributable to the settle- 
ment whipsaw effect. And even this elimination is of doubtful benefit; if antitrust 
penalites for concealable offenses are too low, as I believe, contribution and claim 
reduction would reduce the effectiveness of the antitrust laws ever further. The 
prebeble costs of contribution and claim reduction thus exceed any probable bene- 
its. 


New York UNIVERSITY, 
New York, N.Y., June 11, 1982. 
Hon. Peter W. Ropino, Jr., 


Chairman, Subcommittee on Monopolies and Commercial Law, Committee on the Ju- 
diciary, Washington, D.C. 20515 


DEAR CHAIRMAN Ropino: I write this letter in response to your invitation to com- 
ment upon various alternative proposals that would create rights of contribution, 
claims reduction, and/or limits to liability in antitrust cases. You have attached to 
your letter copies of H.R. 1242, H.R. 4072 (95th Cong., Ist Sess.), H.R. 5794 (97th 
Cong., 2d Sess.), and discussion drafts numbered 1 through 4. For convenience of ref- 
erence, | have summarized salient parts of these seven proposals in an appendix. 

I tend to favor a contribution and claims reduction bill. ] recognize that Discus- 
sion Draft Nos. 3 and 4 are interesting alternatives that would help to eliminate the 
burden on nonsettling defendants without increasing the complexity of the litiga- 
tion. As such, they deserve serious thought. However, they, and especially Draft No. 
4, can perpetuate the inequity faced by non-settling defendants by not authorizing 
rights of contribution. 

Assuming that a contribution and claims-reduction bill should be passed, a choice 


anne the remaining proposals depends upon one’s answers to the following ques- 
10ns: 


tribution? 
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_ I prefer the mandated carve-out. I believe that solution is a cleaner one, and 
indeed, one that the settling defendant would virtually always insist upon even if it 
had the freedom to agree otherwise. A defendant would ordinarily not wish to settle 
only to face a later action by its co-conspirators. More importantly, it seems fair and 
efficient to cause the plaintiff to settle with an individual defendant for a price 
“worth” that defendant’s participation in the violation. An evil of the existing 
system is that it induces the plaintiff and the early-settling defendant to shift costs 
attributable to that defendant to other co-conspirators. Contribution without carve- 
out will eliminate the inequity, but it will allow such a shift all the way through the 
system and back again (from the first settling defendant to shift costs attributable 
to that defendant to other co-conspirators. Contribution without carve-out will elimi- 
nate the inequity, but it will allow such a shift all the way through the system and 
back again (from the first settling defendant to other defendants and back again to 
the first settling defendant through contribution). Mandated carve-out seems more 
efficient. 

Accordingly, I endorse the claims-reduction language of H.R. 5794. 

3. What is the appropriate standard for computing the settling defendant’s contri- 
bution share? Should it be market share (relative magnitude of sales)? Should it be 
market share for horizontal price-fixing claims only? for all horizontal claims? 
Should it be “relative responsibility’? Should a separate standard be used for verti- 
cal restraints, and should it apportion damages equally between the functional 
levels and allocate shares within each level according to market share? 

My preference is relative responsibility for all claims, including horizontal price- 
fixing claims (unlike any of the proposals). Relative responsibility is a standard used 
in the New York General Obligations Law for torts claims in New York, and has 
worked well. In most horizontal price-fixing cases, a relative-responsibility standard 
would result in apportionment according to market shares. However, the trial judge 
would have the power to consider culpability and directness of causation. A great 
value of the relative-responsibility standard is its inducement to disclosure of criti- 
cal facts. Particularly if culpability remains a relevant and important criterion, 
each of the less culpable defendants would have the incentive to reveal the core 
facts to the plaintiff and to the court. 

Also, the relative-responsibility standard is fairer. An originator and organizer of 
a conspiracy should bear greater responsibility than one who almost unwittingly, 
perhaps by silence and “followership,” finds itself involved in the suit. Cf. the facts 
in Hydrolevel Corp. v. American Society of Merchanical Engineers. 

The question is, of course, whether the value of greater certainty outweighs the 
value of fairness and the benefits of increased incentives to disclose. I believe it does 
not. 

Of all of the proposals on which I am commenting, I have a strong preference for 
H.R. 5794. 

I hope these observations will be helpful to you. 


Sincerely yours, 
ELEANOR M. Fox. 


APPENDIX 


HLR. 1242 and H.R. 4072 (97th Cong., 1st Sess.) both provide for contribution in 
horzontal price-fixing cases only, and carve out from the plaintiff's claim treble the 
damages attributable to the settling defendant’s sales or purchases (or the amount 
of the settlement, if greater). The carve-out is calculated by market share of the set- 
tling defendant. The settling defendant is not subject to claims for contribution. _ 

HR. 5794 (97th Cong., 2d Sess.) provides for a right of contribution in any anti- 
trust damage action, carves out from the plaintiff's claim the contribution share of 
the person released, relieves the settling defendant from claims for contribution, 
and provides the following bases for calculating contribution shares: (1) in horizon- 
tal price-fixing cases, shares are determined “on the basis of the relative magnitude 
in the affected market of each such competitor’s sales or purchases of goods or serv- 
ices subject to the violation” (i.e., by maket share); and (2) in other cases, the court 
is to consider the “relative responsibility of each party for the origination or perpet- 
uation of the violation.” 

Discussion Drafts Nos. 1 and 2 are modified versions of H.R. 5794. Both authorize 
claims for contribution by and against antitrust tort-feasors. Discussion Draft No. 1 
allows the plaintiff and settling defendant to decide between them whether the 
plaintiff waives any claims against the other defendants for the defendant's share, 
or whether the settling defendant remains liable on a subsequent claim for contri- 
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bution. (The settling defendant would presumably settle for less in the second in- 
stance. q 

Diese Draft No. 2 differs from Discussion Draft No. 1 in that it mandates a 
carve-out from plaintiff's claims of the contribution share of the settling defendants; 
it uses the “relative magnitude” test for damages attributable to all horizontal vio- 
lations (not merely price-fixing), and instead of the “relative responsibility” stand- 
ard for other cases, it provides: to the extent that damages are attributable to a ver- 
tical agreement, shares are to be apportioned by dividing the total damages equally 
between the functional levels and allocating shares within each level in accordance 
with the relative magnitude in the market of each person’s sales or purchases of the 
affected property; except that, if equal division between functional levels is mani- 
festly unjust, the court may divide total damages between the levels in such propor- 
tion as well achieve a just result. , 

Discussion Draft No. 3 limits liability in horizontal price-fixing cases to damages 
attributable to twice the defendant’s sales or purchases. é ; 

Discussion Draft No. 4 limits the trebled portion of damages in horizontal price- 
fixing cases to the damages attributable to defendant’s sales or purchases. 


THE CATHOLIC UNIVERSITY OF AMERICA, 
THE COLUMBUS SCHOOL OF Law, 
Washington, D.C., June 18, 1982. 


Hon. Peter W. Ropino, Jr., 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 


Dear Mr. CuairMan: I am writing in response to your letter asking for my com- 
ments about several proposals to establish contribution and claim reduction in anti- 
trust litigation. Before addressing the specific proposals, I would like to make some 
general observations. 

I believe that the imposition of joint and several liability on antitrust violators, 
without contribution, represents sound policy. Section 4 of the Clayton Act was in- 
tended to induce private parties to prosecute civil suits against those who conspire 
to violate the basic economic laws of the United States. Congress believed that these 
laws were too fundamental to rely solely on the limited resources of the government 
for enforcement. A policy that ensures successful private plaintiffs a substantial re- 
covery (treble damages) without undue complexity (joint and several liability) fosters 
that legislative goal. 

Denial of the right to contribution is also justified by the nature of the offense. 
Violations of Section 1 of the Sherman Act are conspiratorial felonies. The law tra- 
ditionally treats all co-conspirators as liable for the acts of each participant in the 
illegal endeavor. This potential liability impresses on would-be conspirators the 
gravity of the contemplated offense and the consequences of discovery. 

Despite these general reservations, I feel that two undesirable consequences of 
joint and several liability without contribution have arisen in antitrust suits. First, 
in some unusual cases, the potential damages have simply become excessive. At 
some point, holding an individual firm liable for three times the damages suffered 
by all consumers in an industry without regard to that firm’s culpability or market 
share, becomes disproportionate to the offense. 

The other related problem stems from the coercive powers of the potential dam- 
ages. A small firm in particular may be induced to settle a case for a substantial 
payment despite a good faith belief that it has not violated the law. The contingent 
liability shown on a firm’s financial statement because of a pending antitrust suit 
may, for example, impair that business’ ability to obtain needed financing, regard- 
less of the merits of the suit. Resolution of the suit under those circumstances may 
be essential to the firm’s ultimate survival. i 


: : ‘ 5 be cate 
rized as illegal (e.g. exclusive dealerships). I have not considered all of ihe ieiglie. 
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tions of any amendment to the law, and am not suggesting any particular change, 
but greater judicial discretion may minimize the potential unfairness in mandatory 
treble damages, joint and several liability, and the rule against contribution and 
claim reduction. 

I will discuss the four proposals in order of my preference: 

_ Discussion of Draft No. 4: The primary advantage of this draft is relative simplic- 
ity. Given the practical difficulties courts already face managing complex antitrust 
suits, any change should avoid exacerbating this problem. Discussion Draft No. 4 
would complicate litigation less than proposals 1 and 2. 

Draft No. 4 also strikes a balance between the interests of plaintiffs and defend- 
ants: Plaintiffs are assured full recovery for damages they have suffered, trebled for 
the share of each conspirator that they pursue to judgment, while the non-compen- 
satory aspect of each defendants’ liability will relate solely to its market share. This 
proposal would induce plaintiffs to sue all conspirators and to make certain that set- 
tlement relate to each settling defendant’s relative market share. 

There are, however, some disadvantages. First, potential laibility is reduced only 
for price fixing, the most serious antitrust violation. Second, plaintiffs will have to 
take discovery relating to, and establish each defendant’s market share. Plaintiffs 
will also lose some coercive leverage they presently have to induce settlements. Fi- 
nally, market share is not necessarily an accurate measure of culpability or illegal 
gain, but it is a reasonabie and workable surrogate. 

2. Discussion Draft No. 3: This proposal has many of the same advantages and 
disadvantages of draft No. 4. The major difference is that draft No. 3 does not 
ensure plaintiffs full compensatory recovery. If the major participants in a conspir- 
acy are judgment proof, plaintiffs may not be able to recover all of their actual dam- 
ages. I believe that risk should remain with the defendants. 

3. Discussion Draft No. 2: Of the four proposals, I think No. 2 is theoretically the 
best. It is not limited to price fixing and provides relatively mechanical rules for 
apportioning liability among defendants in both horizontal and vertical cases. As an 
academic it has great appeal to me. As a former practitioner, with some experience 
in multidistrict antitrust class action, however, it strikes me as adding layers of 
complexity to already difficult litigation. 

Defendants’ interests will be so clearly adverse that any cooperation among them 
will be unlikely, if not impossible. Each defendant will cross-claim against each 
other defendant and pursue discovery to determine relative market shares. If the 
alleged violation is vertical, all defendants will seek to show that the division of 
market shares based on sales or purchases would result in a “manifest injustice.” In 
a horizontal market allocation case, defendants will have to establish sales which 
“could reasonably have been anticipated” but for the conspiracy. Plaintiffs would be 
unable to settle until these issues are resolved because of the claim reduction provi- 
sion; they could never be sure how much is being given up without knowing each 
defendants’ share, adjusted when appropriate for anticipated sales or to prevent an 
injustice. : 

1 also have concerns about the provision that reserves this matter to the court. 
The determination of contribution share will, in many cases, result in multi-million 
dollar liability. At least for those parties who were not named or found liable in the 
principal suit, I would have serious doubts about the constitutionality of legislation 
denying them the right to a jury trial. 

4. Discussion Draft No. 1: There are two significant differences between Draft 
Nos. 1 and 2 that make No. 2 preferable in my mind. First, Draft No. 1 provides for 
contribution in non-price fixing cases based upon “relative responsibility.” All of the 
problems with complexity that No. 2 creates would be exaggerated tremendously by 
a “relative responsibility’ standard. 

Secondly, Draft No. 1 reduces claims by the greater of (1) an amount stipulated by 
the settling parties or (2) the consideration paid. I prefer the approach in Draft No. 
2 that totally removes the share of damages allocated to a settled defendant. Settle- 
ments should bear some relationship to the settling defendants’ share (as a surro- 
gate for culpability) and plaintiffs should know that each settlement removes that 
party’s damages from the equation all together. the. 

These priorities are based on my belief that contribution and claim reduction 
should be limited to class actions because of their greater complexity and aggregat- 
ed damages. Draft Nos. 1 and 2 would work reasonably well in smaller, less complex 
antitrust cases. I do not, however, believe the justification for contribution are 
present in such cases and their enactment would likely lay the foundation for 
future legislative efforts to resolve the problems of excessively complex antitrust 


litigation. 
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I hope this will help the Committee as it considers this legislation. Please let me 
know if I can be of any further help. 
With best regards, I am. 


Sincerely 
GEORGE E. GARVEY, 


Associate Professor of Law. 


521 


STATEMENT ON VARIOUS PROPOSALS 
CONCERNING CONTRIBUTION AND CLAIM 


REDUCTION IN ANTITRUST CASES* 


I appreciate the opportunity to evaluate several 
proposals concerning contribution and claim reduction in 
private antitrust cases and to share my evaluations with the 


Committee on the Judiciary of the House of Representatives. 


In the first section of this statement, I will briefly 
describe the various legislative proposals concerning 
contribution and claim reduction in antitrust cases. The 
next section sets forth a matrix of factors or values which 
must be considered with respect to any contribution or claim 
reduction proposal. These factors, which have been 
distilled from authoritative decisions of the United States 
Supreme Court and legal journal articles, provide a 
principled method of approaching the impact of the proposed 
Legislation on federal antitrust policy and practice. The 
following section applies the factors to the legislative 
proposals. Finally, some conclusions are presented relative 
to the legislative proposals. 


A. LEGISLATIVE PROPOSALS 


Ti thie ° section; 2 wrll briefly describe various 
proposals which are currently being considered by the 


Committee on the Judiciary. For purposes of evaluation I am 


*The author, Donald J. Polden, is Professor of Law at Drake 
University Law School, Des Moines, Iowa, and specializes in 
antitrust law. He is also counsel to the Des Moines law 
firm of Hawkins & Norris plaintiffs' counsel in the Beef 


Industry Antitrust Litigation cases. 
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also including Senate Bill 995, and, where appropriate, I 
will draw upon the Report of the Senate Judiciary Committee 


on S. 995 (hereinafter referred to as Report on S. 995). 
iL. SHRY4072> SHR 1242) sSan 995 


These three bills are similar in substance and 
procedure. The only significant difference concerns their 


application to pending cases. 


The house bills are expressly applicable only to 
horizontal price-fixing agreements, while S. 995 is cast in 
terms of price-fixing thus, possibly, covering resale price 
maintenance. The Report on Senate Bill 995 does not suggest 
that the bill is intended to apply only to horizontal 


price-f£ixing. 


AI ehicice? Sinise provides man caght of contribution 
according to the damages attributable to each firm's sales 
Or purchases of goods and services. The bills also permit 
the assertion of contribution claims under any one of a 
number of procedures recognized under the Federal Rules of 


Civil Procedure.<1l1> 


All three bills require the reduction of a joNEe Woe ae US 
claim for . damages, where the plaintiff settles with one or 


more defendants, by the greatest of (1) the amount 


<l> The proposals commonly provide that a party seeking 
contribution may assert a claim by counterclaim, 
cross-claim, third-party action or in a separate lawsuit. 
See, esg.y HR 4072. 
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Stipulated in the settlement agreement, or (2) the actual 
settlement figure paid by the settling party or parties, or 
(3) treble the actual damages attributable to the settling 
party's sales or purchases. Obviously, it seems probable 


that the third provision will be invoked most frequently. 


Finally, the bills commonly provide that any defendant 
who settles in good faith cannot be liable for contribution 
to any other person concerning the claim which was’ settled. 
According to the Senate Report, this provision is intended 
to encourage settlements by ensuring that any settling 
facandants cannot be liable in contribution claims asserted 


by nonsettling defendants. (Report on Ss, 995, pp. 29-30). 
Ze, HR S794 


This bill is significantly different than the three 
preceeding bills, both in substance and procedure. In the 
first place, this bill expressly reaches any antitrust 
activity, not just horizontal price-fixing. Second, the 
bill sets forth a definite statute of limitations of six 
months following final judgement in the litigation for which 
contribution is sought. Third, the bill provides a bar 
against contribution claims by or against a settling 


defendant. 


In respect to claim reduction, HR 5794 requires a 
reduction of the plaintiff's claim by the greatest of (1) 


the stipulated amount; or (2) the actual consideration 
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paid; or, (3) the contribution share of the settling party. 
The bill further provides that contribution and claim 
reduction must, "to the extent consistent with the fair and 
expeditious conduct of litigation," be determined after 


Evial by the court, not a juny. 


In establishing contribution and claim reduction shares 
and rights, the proposed amendment distinguishes horizontal 
price-fixing from other antitrust violations. Contribution 
shares in price-fixing cases are determined "on the basis of 
the relative magnitude in the affected market of each such 
competitor's sales or purchases"; while contribution shares 
in other claims shall be determined by the court according 
to the "relative responsibility of each party for the 
Origination or perpetration of the violation" for which the 
plaintiff has been harmed or the defendants unjustly 


enriched. 
3. Discussion Draft No. 1 


This proposed bill is purportedly a modified version of 
HR 5794, This bill materially differs from HR 5794 only 
with respect to the dbatevel ilies, ne A settling defendant to 


contribution claims. 


It provides that a settling defendant May. not claim 
contribution, and ie “gives! “a settling plaintiff and 
defendant a choice: First, the parties May, aS part of the 


settlement, agree that the Plaintiff waives any claim 
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against other defendants for the settling defendant's 

contribution share. The settling defendant would not be 
subject to any contribution claims by other defendants. Or, 
secondly, the plaintiff could withhold the waiver and the 
settling defendant could be subject to contribution claims 
by other defendants. However, the act further provides that 
the total damages collectable from nonsettling defendants 
shall be reduced by the greater of stipulated settlement 
amount or the consideration paid for release. In all other 


respects, the bill is identical to HR 5794. 
4. Discussion Draft No. 2 


This bill is also a modification of HR 5794, and 
differs from HR 5794 by its specification of contribution 
shares in vertical agreement cases. Significantly, the 
proposed language states that in vertical agreement cases 
contribution shares shall be allocated by "dividing the 
total damages equally between the functional levels and 
allocating shares within each level in accordance with the 
relative magnitude in the affected market of each person's 
sales or purchases ..." That provision also permits the 
court to allocate liability among different levels in any 
just proportion, when necessary to avoid an unjust result. 
The bill apportions contribution claims in _ horizontal 
agreement cases on the basis of each defendant's relative 
magnitude and defines the term "relative Magnitude in the 


affected market of each person's sales or purchases" as 


11-435 O - 83 - 34 
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follows: 

(A) in the case of an agreement excluding one or 
more of the persons from making some or all sales 
or purchases, each person's relative proportion of 
the total sales or purchases of the property 
subject to the agreement which were actually made, 
or could reasonably have been anticipated, during 
the period covered by the agreement; and 

(B) in all other cases, each person's’ relative 
proportion of the total sales or purchases of the 
property subject to the agreement which were 
actually made during the period covered by the 
agreement. 


5. Discussion Draft No. 3 


This unusually simplistic approach to the contribution 
problem limits each price-fixing defendant's liability to 
"the damages attributable to twice the defendant's sales or 


purchases of the goods and services involved." 
6. Discussion Draft No. 4 


This statutory provision limits price-fixers' liability 
for treble damages to damages attributable to those 
defendants' sales or purchases. This section contemplates a 
plaintiff's ability to recover all its actual damages but to 
obtain treble damages only with respect to actual damages 
attributable to named, nonsettling defendants. 


B. ANALYTIC FACTORS 


The United States Supreme Court has identified certain 
fundamental values or factors underlying private antitrust 
actions. Similarly, legal commentators and scholars have 


set out several important considerations on antitrust policy 
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and practice which may be implicated by legislative 
proposals for contribution and claim reduction.<2> 

Therefore, in assessing the nature and effect of any 
procedural rule, or change of rule, in private antitrust 
litigation, it is necessary to consider the factors or 
values which implicate both the efficiency and the fairness 


of the rule. 


The first factor concerns the deterrent effect of 
private antitrust actions. The Supreme Court has repeatedly 
stated that private antitrust actions serve as a powerful 
deterrent on anticompetitive conduct. In the Court's recent 
antitrust decision, American Society of Mechanical 
Engineers, Inc. Ve Hydrolevel Corp., ie 7 OOF es 
4512, 4516 (May 17, 1982), Justice Blackman stated that "[a] 
principal purpose of the antitrust private cause of action 
-.- is, Of course, to deter anticompetitive practices." In 
that case, the Court extended the scope of antitrust 
liability to non-profit corporations whose voluntary agents 
engage in anticompetitive conduct. The Court made it clear 
that its decision to impose liability on such organizations 


was based largely on "the congressional intent that the 


peat tT SS Sas ne Ey nae 


L. REV. 447 (1981); Easterbrook, Landes & Posner, 
Contribution Among Antitrust Defendants: A Legal and 
Economic Analysis, 23 J.L. & ECON. 331 (1981); Sullivan, 
New Perspectives in Antitrust Litigation: Toward A Right of 
Comparative Contribution, 1980 U. ILL. L. F. 389; 
Jacobson, Contribution Among Antitrust Defendants: A 
Necessary Solution To A Recurring PEOnLem; 2 Us Fla. - Lis 
REV. 217 (1980); Note, Contribution in Private Antitrust 
Suits, 63 CORNELL L. REV. 682 (1978). 


528 


private right of action deter antitrust violations." Id. at 
4517. The Court went on to explain the dual objectives of 
private antitrust actions, in general, and the treble 
damages provision, in particular: 
It is true that antitrust treble damages were 
designed in part to punish past violations of the 
antitrust laws. But treble damages were also 
designed to deter future antitrust violations. 
Moreover, the antitrust private action was created 
primarily as a remedy for the victims of antitrust 
ViLOMateLONSise 0 - Treble damages make the 
remedy meaningful by counterbalancing "the 


difficulty of maintaining a private suit" under 
the antitrust laws. BruNswack COLpe,. Supa, at 


486, n. 10, quoting 21 Cong. Rec-~ 2456 (1890) 
(remarks of Sen. Sherman). 


iG 


Given the preeminent importance of deterrence to 
section 4 cases, any change in procedural rules must clearly 


advance this goal. 


The second factor concerns complexity. A change of 
procedural rules which makes the prosecution of an action 
more time consuming and difficult to administer is neither 
fair nor efficient. Similarly, there are additional costs 
which must be borne by the judicial administration system 
whenever rules create complexities in the processing of 
lawsuits. The Supreme Court has recently expressed concern 
over the "feasibility tia consequences of implementing 
particular damages theories"under section 4 of Clayton Act. 
Blue, Shield. of “Va. ~ Vso Meeready, oU.. See, S0eheW. 2 3723, 
4725, n.1ll (June 21, 1982). More Partuctilaniay,.) the Court 


has carefully redefined traditional standards of statutory 
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standing, remoteness, and causation in section 4 cases 

because of litigation complexity, speculative proof of 
damages and the unfairness of duplicative recoveries. See, 
Blue Shield of Va. v. McCready, supra; Illinois Brick Co. 
WV. Illinois, 431 DsSo* KA0°CLODA); m- BounswickeCorps ve 
Pueblo Bowl-O-Mat, Inc., 429 U.S. 477 (1977). These cases 
reflect the substantial judicial concern over undue 


complexity in antitrust litigation and the effect of 


litigation complexity on the courts and the parties. 


A related value concerns the effect of a proposed rule 
on transactional costs and incentives to settle lawsuits. 
Transactional costs may be increased when procedures in 
price-fixing cases become more complex and when it becomes 
more difficult for parties® to negotiate settlements. 
Similarily, transaction costs may be increased where a legal 
rule causes violators to expend resources tO cover up 
antitrust violations, allocate liabilities and otherwise 
avoid detection. A great deal of the academic literature on 
contribution and claim reduction stresses the relative 
costliness of contribution schemes and, in particular, the 
general effect of contribution rights in discouraging 
settlement of lawsuits.<3> However, others have stated that 
claim reduction plans may leave unimpaired the incentive to 
settle antitrust cases.<4> In any event, the commentators 


generally agree that private antitrust actions and the 


<3> See Easterbrook, Landes & Posner, Contribution Among 
Antitrust Defendants: A Legal And Economic Analysis, 23 
Sotes ECON. Sal, 359-65 (L961). 
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example, permitting defendants to allocate monetary 
liability on the basis of relative fault may be fair to the 
defendants inter sese. However reducing a victim's damage 
entitlement by some multiple of settlement may not be just 


as between the victim and the defendants. 


Notwithstanding the problems associated with fairly 
allocating responsibilities and burdens in antitrust 
litigation, I belive it is possible to identify a couple of 
"fairness principles". First, in designing a rule which 
affects both antitrust plaintiffs and defendants, the 
Congress should be more concerned with limitations on the 
plaintiff's ability to prosecute the actiones sins Larges »part 
antitrust liability follows intentional and avoidable 
conduct and notions of fairness are stronger for innocent 
victims than intentional wrongdoers.<5> However fairness 
considerations are probably stronger where the effect of a 
rule increases the probability than an innocent party may be 
found liable. Second, antitrust violations and antitrust 
litigation impose costs on society and the Congress should 
carefully consider the fairness of any rule which increases 
those costs, even though the rule seems ostensibly fair to 
the party litigants. And, third, notions of fairness in 
allocating liability among defendants are stronger where the 


reallocation is necessary to achieve some broader public 


<5> Easterbrook, Landes & Posner, Contribution Amon 
Antitrust Defendants: A Legal and Economic Analysis, 23 
J.L. & ECON. 331, 339-44 (1981). 
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objective, such as preservation of small businesses. Such 
public objectives, however, should be clearly articulated 
and closely related to the statutory change. 


C. ANALYSIS 


The legislative proposals surveyed above will have 
various effects on antitrust policy. As the Supreme Court's 
decisions implicitly - recognize, there is no commonly 
recogized hierarchy of values; only an array of factors, 
differing in weights and importance, from which decisions 
may be made. It is therefore difficult to assign specific 

values or weights to factors which are implicated by a 
legislative proposal for contribution rights. However, 
there may be value to the decision-maker in the 
identification of complexities and incongruities created by 
a statute, as well as an assessment of a statute's probable 


likelihood of achieving its intended results. 


The remainder of this section will analyze the 
contribution proposals in light of certain characteristics 
which bring into question the ability of the statutes to 


fairly and efficiently advance antitrust law goals. 
1. Coverage of Contribution Right 


Several proposed bills extend the right to obtain 
contribution only to defendants in horizontal price-fixing 
cases. This narrow coverage seems inappropriate for several 


reasons. Horizontal price-fixing has long been considered a 
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per se offense and devoid of any redeeming social or 
economic value. For example, in Arizona v. Maricopa County 
Medical Society, U.S. , 50 L.W. 4687 (June 18, 1982), a 
case involving allegations of horizontal price-fixing among 
physicians, the Court reiterated its longstanding position 
that horizontal price-fixing lacks any redeeming value and 
should receive the most stringent antitrust scrutiny. To 
the extent that a contribution right benefits 
co-conspirators, it is a perverse incentive to price-fixers 
and undermines, to an unnecessary degree, the deterrent 


effects of private antitrust actions. 


Second, limiting contribution rights only to 
price-fixers excludes a number of classes of antitrust 
violations where the claim of equity among defendants is the 
greatest. For example, in dealer termination cases, where a 
vertically-related party (e.g., manufacturer or supplier) 
may be the most culpable actor, the defendant may not be 
permitted to assert contribution rights against the unnamed 
manufacturer or supplier.<6> Moreover, vertical and 
horizontal arrangements should be distinguished, as they are 


in large part in standards of antitrust liability, because 


<6> The unfairness of this possible situation was vividly 
depicted in the Supplemental Views of Senators Metzenbaum 
and Kennedy on S.995, p. 42. There the case of 
Professional Beauty Supply, Inc. v. National Beaut 
SuppliyA vince. 7 a5 94er. 2a a9 (Siehe Gam - 1979) was used to 
illustrate a factual situation in which a broader 
contribution right (i.e., appliable to vertical 
relationships) should be permitted. See also Sullian, New 
Perspectives in Antitrust Litigation: Toward A Right of 


Comparative Contribution, 1980 U. Int. L. F. 380, 
418-19, 
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beneficial effects often accompany vertical non-price 
restrictions, and the harshness of the no contribution rule 
may unnecessarily inhibit otherwise procompetitive 


conduct.<7> 


Finally, providing contribution rights to price-fixing 
cartel members may provide a strong incentive for refining 
the cartel agreement’ for prospective apportionment of 
damages in the event of detection. This form of 
transactional costs associated with maintenance of a_ cartel 
agreement are additional costs borne by consumers and other 


cartel victims. 
2. Computation of Contribution Shares 


One critical aspect of several contribution and claim 
reduction bills is the reliance on market share analysis to 
compute contribution shares and reduced claims. For 
example, HR 5794 requires contribution shares to be computed 
"on the basis of the relative magnitude in the affected 
market of each. . . competitor's sales or purchases of 
goods or Liuvteas's while HR 1242 requires computation 
"according to the damages attributable to eachias “s <« 
[price-fixer's] sales or purchases of goods or services." 
The use of market share analysis as an integral part of a 


right to contribution or a defense of claim reduction is 


<7> Easterbrook, Landes & Posner, Contribution Among 
Antitrust Defendants: A Legal and Economic Approach, 23 


J.L. & ECON. 331 367-8 (1981); Sullivan, New Perspectives 


in Antitrust Litigation: Toward A Right of Comparative 
Contribution, 1980 U. ILL. L. F.389, 418-19. 
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inappropriate for at last two reasons. First, a plaintiff 
may not choose to prove damages by market share analysis, 
but rather may select some other method of computing 
individual damages.<8> If a plaintiff chooses to prove his 

damages by a "before and after" method, for example, but 
settles with one defendant prior to trial, the plaintiff may 
find his total claim reduced by "treble the actual damages 
attributable to the settling person's sales or purchases of 
goods or services." In this situation a plaintiff must 
ascertain the effect of a market share reduction on his 
total claim for damages and would probably be forced to 
litigate the market share issue. This involvement in the 
market share Gompitee jean process would complicate the 
plaintiff's case and would introduce proof and evidentiary 


problems extraneous to his case. 


Second, the use of market share as the method of 
determining contribution shares injects a great deal of 
complexity into antitrust actions. Commentators have stated 
that the principal limitation on use of market share 
analysis as a method of computing damages is its complexity: 


Extensive and complicated data are required to 
compute the actual damages suffered, as well as to 
lend support to the use of the theory at all. In 
order to make the calculations, at last four types 
of information are required: (1) a clear 
definition of the relevant market; (2) historical 


<8> A plaintiff has at least four methods of computing 
damages: "before and after" profits, "yardstick" theory, 
market share and foregone profits. Hoyt, Dahl & Gibson, 
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sales data on that market and on related markets; 
(3) economic history and trends of the relevant 
market; and (4) evidence of the plantLee"s 
ability to enter the relevant market.<9> 


Those commentators concluded that market share analysis may 
force a plaintiff to make many assumptions about the members 
and characteristics of the market and risk an inability to 
prove damages.<10> Thus market share analysis, as a method 

of proving damages, is-inherently complex and requires’ the 
marshalling of difficult matters of proof, <ll> and there is 
no legislative indication in the contribution bills that 
market share analysis for purposes of computing contribution 


shares should be approached any differently. 


As a final point on the relative magnitude method, it 
must be noted that it requires fairly careful computation of 
each firm's sales or purchases of the relevant good in the 


relevant markets. However, only one proposal attempts to 


<9> Comprehensive Models, supra, note 8 at 1243. 
<10> Comprehensive Models, supra, note 8 at 1243. 


<ll> Two factors are involved. First, to prove market 
share, there must be a showing of the relevant product and 
geographical markets; an element in most structual 
antitrust cases such as monopolization and merger cases. 

See IV Areeda & Turner, Antitrust Law paras. 908 et seq 
(1980). Market definition is fraught with "rough estimates" 
and "crude approximations," and may require an application 
of complex and expensive economic proofs. P. Areeda, 
Antitrust Analysis, 246-47 (3d ed. 1981). Second, market 
Share analysis requires reliable evidence of current and 
historical sales data, but that could mean unit sales, 
dollar sales, etc. Therefore, the proponent of market share 
analysis must discover and compile evidence relating to 
complex definitional problems and these problems will 
require judicial administration. See Easterbrook, Landes & 
Posner, Contribution Among Antitrust Defendants: A Legal 
and Economic Analyis, ics. Ma & HCON, Jol, 366 (1SSxy-. 
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define "goods" and "purchases", and it appears that even 
those definitions cannot remove the fairly substantial 
problems left for judicial resolution. See, Report on S. 

995, p. 48-49. It also seems probabie that victims of 
antitrust conspiracies will be forced to address the 
definitional issues in the main antitrust action and _ that 
the courts will be faced with resolution of definitional 
disputes in adjudicating contribution shares and claim 


reduction carve outs. 


There are other significant difficulties associated 
with use of the relative responsibility or comparative fault 
concept used in HR 5794 and Discussion Draft 1. Those 
provisions advocate a relative responsibility method in all 
except horizontal price-fixing cases. The principle 
difficulty involves discerning each firm's complicity ina 
multi-market vertical national exer truee violation. 
Although a very strong case can be made for a comparative 
fault method of computing contribution shares,<12> it seems 
that the method could increase complexity in the main 


antitrust case by requiring the parties, conceivably 


<12> A forceful argument is made in Sullivan, New 
Perspectives in Antitrust Litigation: Towards A right of 
Comparative Contribution, 1980 U. ILL. wL. F. 389, ~~ 
416-23, in which the author details the equitable and policy 
considerations in a rule of comparative fault. Comparative 
fault, according to the author, would require consideration 
of the actors intent and should not be applied to per se 
antitrust violations. This selective application of a 
comparative fault contribution rule would Maximize the 
deterrence effect of a contribution Proposal and, if coupled 


with a reasonable carve out Provision, would prove eminently 
fair to all parties. 
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including the plaintiff, to rank the defendants in terms of 
a very elusive standard. It seems equally clear, however, 
that use of a relative fault method is the fairest of all 

methods with respect to an allocation of responsibility 
among defendants and may therefore achieve the greatest 


deterrence effect among all contribution proposals. 


One proposal, Discussion Drakt .2)) uses .a pro, rata 
contribution method in vertical agreement cases, but goes on 
EO accord the district court Latitude to allocate 
contribution shares in some other fashion where a pro rata 
method proves "manifestly unjust". A great deal of the 
commentary on contribution bills advocates pro rata 
contribution shares for the related reasons that such a rule 
is least expensive to administer by the courts and parties 
and that a pro rata rule retains the most deterrent effect 
Of all contribution proposals.<13> That is, if firms are, in 
fact, risk averse, the prospect of responding in damages in 
an amount greater than treble the actual damages incurred by 
a defendant, as could occur to some defendants under a pro 
rate method, would make the firm less likely to engage in 
the conduct than the prospect of responding in damages in an 
amount of treble the actual damages inflicted by each 


defendant. On the other hand, the use of a pro rata method 


<13>. Easterbrook, Landes & Posner, Contribution Among 
Antitrust Defendants: A Legal and Economic Analysis, 23 


J.-L. & ECON. 331, 365-6 (1981); Jacobson, Contribution 


Recurring Problem, 32 FLA. L. REV. 217, 242-5 (1980). 
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raises the issue of fairness among defendants, as each 
defendant must share liability equally irrespective of each 


firm's culpability and ability to pay. 


It should also be noted that the courts are perhaps 
more familiar with application of a pro rata method of 
computing contribution shares because that method is 
legislatively provided in the Uniform Contribution Among 
Tortfeasors Act, and it is also the rule in cases involving 


common law contribution.<14> 
3. Claim Reduction 


Closely associated with the problems of computing 
contribution shares are stoBiene of mandatory claim 
reduction. In the first place anything which reduces’ the 
absolute amount of liability facing each defendant must 
reduce the disincentive to engage in the proscribed conduct. 
Hence, both deterrence and compensatory objectives of the 
antitrust laws will be affected by any claim reduction 
legislation. Second, as the complexity of computing 
contribution shares increases, there may be a proportional 
increase in the complexity of negotiating and settling 


antitrust cases. 


Virtually all the contribution proposals provide that a 
settling defendant cannot be sued for contribution, but 


<l4>. Prosser, Law of Torts, 310 (West Publishing Coa. 
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requires a reduction in the plaintiff's claim against the 
remaining, non-settling defendants. The provision 
forbidding contribution claims against settling defendants 
should facilitate the negotiation and settlement of 

antitrust claims by providing some finality to the 
prospective liability of a settling defendant. This bar to 
subsequent recoveries against settling defendants seems 


beneficial to antitrust litigation. 


Some difficulties are presented by the waiver or 
release proviso articulated in Discussion Draft l. That 
provision provides that the plaintiff may elect, as part of 
“the settlement agreement, to release the settling defendant 
from future contribution claims by non-settling defendants 
by the amount of the settling defendant's contribution 
share. In that case the settlement amount must equal or 
exceed the settling defendant's contribution share. 
Conversely, the plaintiff can withhold the waiver which 
would permit non-settling defendants to assert claims 
against the settling defendant for his contribution share. 
This provision. obviously accords the plaintiff and settling 
defendant some latitude in negotiating settlements and 
accords some fairness among. the defendants, but it also 
seems to inject a potential impediment into the negotiation 
and settlement process. It appears that much of the impetus 
for contribution legislation stems from a few examples of 
plaintiffs extorting seriatum settlements from defendants by 


stampeding them to settlement. See Report on S. 995, p.3. 
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Although these situations seem sporatic, it is apparent that 
the burden of accurately assessing a settlement strategy, 
and trading off the settlement price against the prospect of 
significant liability, is currently on antitrust defendants. 
The effect of the waiver principle in Discussion Draft 1 
shifts the coercive impact onto the plaintiffs and may, as a 
practical matter, require a plaintiff to receive less in 
settlement because a settling defendant wants to limit his 
exposure to a sum certain, the settlement amount. ats 
therefore seems that the waiver or release provision does 
not really add anything in resolving complexity and 
settlement problems; defendants will demand a full release 
and the plaintiff's recoverable damages will be reduced by 


the settling defendant's contribution share. 


On the other hand, it is also true that the provision 
gives the plaintiff and settling defendant some flexibility 
and some choice, and, depending upon the strength of the 
plaintiff's case, the defendant's desire to avoid litigation 
and the plaintiff's need for funds to advance the 
litigation, the choice may be freely exercised. Similarly 
the waiver proviso may give the plaintiff some greater 
ability to drive up the settlement price closer to the 


settling defendant's contribution share than currently 


exists. 
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Two proposals, Discussion Drafts 3 and 4, present some 
unique issues with respect to the reduction of plaintiffs’ 
claims for damages. Those bills limit either the amount of 
actual damages or treble damages recoverable by the 
plaintiff. The first proposal limits each defendant's 
liability to twice the defendant's sales or purchases ina 
price-fixing conspiracy. Although the bill is unclear with 
respect toa defendant's liability for twice actual damages 
or twice treble damages, it clearly repeals joint and 
several liability in private antitrust actions. The other 
provision, Discussion Draft 4, limits each defendant's 
-liability for treble damages to the defendant's sales or 
purchases in a_ price fixing conspiracy. Presumably the 
latter provision would result in joint and several liability 
among defendants for all actual damages but otherwise limits 


liability for treble damages. 


The most apparent question presented by these draft 
provisions concerns the importance of treble damages to the 
enforcement of the antitrust laws. While it seems that 
there is no special importance to the initial selection of 
trebling as the measure of punitive damages, it seems 
equally clear that measures which reduce the total amount of 
damages recoverable will have substantial effects on the 
deterrent and compensatory objectives of private antitrust 
actions. Thus, to the extent that these bills would limit 


defendants' joint and several liability for treble damages 


11-435 O = 83 - 35 
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attributable to actual damages imposed by co-conspirators, 
they may sharply curtail incentives to initiate private 
actions and, concomitantly, reduce the deterrent effect of 
such actions. Since the bill would obviously reduce the 
compensatory nature of private actions, as well as the 
deterrence served by such actions, the fundamental 


objectives of private antitrust actions will be disserved. 


Te Usi, of course, necessary to balance the 
countervailing notion of fairness ostensibly addressed by 
the proposals. The primary objective of these discussion 
drafts, unlike the broader goals of the other proposals, is 
an absolute reduction in the potential liability of the 
defendants as a class. Therefore, reallocations of monetary 
liability and shifts in fairness from the current antitrust 
environment must come at the expense of antitrust 
plaintiffs; the bills are not principally premised on 
notions of allocating fairness among defendants, but rather 
are founded on a shift in perceived notions of fairness from 


plaintiffs as a class to defendants as a class. 


It seems to me, however, that questions of fairness 
among defendants are addressed in the use of standards of 
liability -- per se liability or rule of reason analysis -- 
which take into account the defendants' motives or purpose 
and the clarity of the proscribed conduct. It seems grossly 
inappropriate to juggle the the statutory penalty in an 
absolute sense to facilitate the highly questionable 


objective of being fairer to antitrust violators. Perhaps 
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more important, it seems very inequitable to legislatively 
decrease the amount of the plaintiffs' compensation in order 
to accord some fairness to defendants. Finally, most 
literature suggests that, given attitudes toward risk by 
firms contemplating anticompetitive conduct, the probable 
decrease in the deterrent effect occasioned by the 
discussion draft proposals may be substantially greater than 
the portended agrees in fairness to antitrust 


defendants.<15> 
4. Procedure 


Only a few of the statutory provisions attempt to treat 
issues of procedure, principally those relating to the 
presentation and timing of claim reduction and contribution 
Glaims ahd "to Fury  trralls. In a sense it is somewhat 
surprising that only a few bills have addressed these 


important issues. 


HR 5794 and Discussion Drafts 1 and 2 provide that 
contribution shares and the amount of claim reduction, if 
any, Shall be determined by the court sitting without a jury 
and after the trial of the antitrust case. This provision 
for a post-trial proceeding to determine contribution shares 
seems to have significant benefits to the parties and the 


COUL tS. 


<15>. See generally Easterbrook, Landes & Posner, 
Contribution Among Antitrust Defendants: A Legal and 
3 


Economic Analysis, 23 J.L. & ECON. 331, 339-44 (1981). 
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First, a post-trial procedure will tend to reduce the 
potential difficulties attendant use of market share 
analysis and may require the defendants to assume the burden 
of proving markets shares or relative responsibility. 
Secondly, litigation of relative responsibility and 
allocation of market shares before a judge sitting without a 
jury may greatly expedite the proceeding of the complex 
issues involved in many national or industry-wide cases and 
in most vertical cases. Market share analysis involves 
consideration of several structural issues in antitrust 
cases and these issues tend to be complex. Jorde, The 
Seventh Amendment Right to Jury Trial of Antitrust Issues, 
69 GALEN. de REEVE, 1, S88=45) W(198l) .. therefore.) tural ato 
the court may be fairer to the party litigants, including 
plaintiffs, and non-parties implicated in the 


anticompetitive conduct. 


A related issue concerns the right to a jury trial on 
contribution issues. Most the the contribution proposals 
under consideration fail to address this issue, which could 
have significant ramifications on complexity and judicial 
administration of contribution claims. So, for example, a 
firm brought into antitrust litigation by a third-party 
complaint or a separate action may desire a jury 
determination of the "relative magnitude" of the firm's 
sales or purchases of goods or the firm's "relative 
responsibility" for total damages. In the absence of 


legislative guidance, it appears that such defendants may 
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have valid consititutional grounds for asserting the right 
to a jury trial. See, Jorde, The Seventh Amendment Right to 
Jury Trial of Antitrust Issues, 69 CALIFORNIA L. REV. 1, 
74-77 (1981). Similarly, there is precedent at the state 
level that the issue of allocation of liability among 
defendants is a jury question.<l16> The recognition of a 

right to trial by jury on the contribution issues may 
present considerable litigation problems for the plaintiff 


and the court in an antitrust case, including potential 


complexities in the trial of the case. 


Secondly, there is the further question of whether 
state law will be used to determine the right to a jury 
trial of contribution issues, and, if so, which state law, 
for example in a complex national price-fixing case, will be 
applied. Clearly, any logical correlation to state laws and 
the various codifications of the Uniform Contribution Among 
Joint Tortfeasors Act may result in inconsistent federal 


adjudications concerning the jury trial issue. 


Another procedural issue which should be resolved by 
the Congress if it is intent on contribution legislation 
concerns the statute of limitations for asserting a 
contribution edlagime In the absense of a statutory 
provision, it would seem that the courts must look to the 
vagaries of state law for an analogue to a federal 


<16> See Paclawski v. Bristol Labonatcrics, Ince, 425) b.20 
452, 258 (Okla 19167) 
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contribution claim.<17> This unseemly, and unnecessary, 
situation could be avoided by a legislative articulation, 
such as that contained in HR 5794 and Discussion Drafts 1 
and 2. These bills provide that an action for contribution 
shall be barred unless brought within six months following 
the termination of the antitrust case in which the claim 
arose or accrued. This relatively short period should give 
antitrust defendants who are interested in spreading the 
liability ample time to initiate action and provides a 
definite time period within which to assert claims. 


CONCLUSIONS 


In this section I will briefly summarize my conclusions 
concerning the various proposals for contribution and claim 
reduction in private antitrust actions. At the onset, I 
would note that I do not believe that contribution and claim 
reduction legislation is either necessary or desirable. In 
a prepared statement to the United States Senate Committee 
on the Judiciary's Subcommittee on Antitrust, Monopoly and 
Business Rights, I articulated a number of concerns about 
the effect of contribution legislation on antitrust policy 


and practice.<18> And, notwithstanding the substantial and 


A Necessary Solution to a Recurring Problem, 32 FLA. IL. 


rrr. COC OC —S 


<18> Antitrust Equal Enforcement Act of 1979: Hearings on 
S. 1468 Before the Subcommittee on Antitrust, Monopoly and 
Business Rights of the Senate Committee on the Judiciary, 
96th Cong., lst Sess. 137-47 (1979) (statement of Donald J. 


Polden). A copy of that statement is attached as Appendix 
A. 
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thoughtful literature on the subject which has appeared 


since that statement, my views have not changed. 


In considering any proposal for contribution and claim 
reduction in antitrust cases, the Congress’ should give 
careful thought to the effect of the legislation on 
antitrust policy and practice, particularly the ability of 
the legislation to advance the efficiency objectives of the 
antitrust laws. Therefore, my conclusions tend to stress 
the effect of the proposals on the deterrence, transactional 
cost and complexity goals of those laws, and, to a_ slightly 
‘lesser degree, the effect of the proposals on compensatory 
objectives. Issues of fairness presented by the proposals 
are given a subordinant weight in my evaluation; not 
because they are unimportant, but because they are difficult 
to evaluate in a precise fashion and often lead to 


intractably contradictory conclusions. 


In accomplishing the objectives of the antitrust laws, 
a contribution bill should recognize distinctions in the 
severity of the proscribed activity and the actors' intent 
and conduct in the conspiracy. Therefore a right to 
contribution should be recognized in cases involving rule of 
reason analysis, where intent or purpose and the nature of 
the conduct are important and there are no "bright line" 
demarcations between acceptable and proscribed conduct.<19> 
Conversely, contribution rights should not be accorded in 
traditional per se offense cases, such as horizontal price 


fixing.<20> In this respect, all of the bills under 
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consideration are flawed, particularly those recognizing a 
right to contribution only in horizontal price-fixing cases. 
Proposals, such as HR 5794 and Discussion Drafts 1 and 2, 
which include contribution rights for vertical restraints 
are clearly superior in this regard, although they also 


provide a right to contribution in cartel cases. 


The use of "relative magnitude" as the measure of 
contribution rights and claim reduction is inappropriate 
because its reliance on market share analysis will result in 
greater litigation complexity and increased uncertainly in 
negotiation and settlement processes. Moreover, a 
defendant's market share is not necessarily related to its 
complicity in an antitrust Agila see and therefore 
computation of contribution rights on this basis does not 


forcefully advance deterrence objectives. 


Pro rata contribution or contribution on the basis of 
"relative responsibility" appear to be more appropriate 
methods of computing contribution rights and claim carve 
outs. Pro rata contribution, which is the general rule 
applied in most correlational contribution proceedings, is 
the least complex computation method and its residual 


unfairness, if any, seems balanced between plaintiffs and 


<19> Easterbrook, Landes & Posner, Contribution Among 
Antitrust Defendants: A Legal and Economic Analysis, 23 
J.L. & ECON. 331, 367-68 (1981). 
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defendants. The use of a "relative responsibility" or 
comparative fault method requires a great deal of discretion 
Or judgment by the judge, particularly in cases of vertical 
restrictions. There is, however, grave danger that 
consideration of comparative fault issues by a jury in the 
main antitrust case may unduly complicate the plaintiff's 
case because of additional jury instructions and evidentiary 
problems associated hen proof of fault. Therefore, HR 5794 
and Discussion Drafts 1 and 2, to the extent that they use 
pro rata and relative responsibility computation methods and 
mandate a post-trial proceeding without a jury, are more 

capable of ameliorating the administrative problems’ than 


other proposals. 


All of the claim reduction provisions seem to arrive at 
the same result. Discussion Draft 1, however, establishes a 
waiver or release aspect which may assist antitrust 
Plaintiffs in settling with defendants. Any contribution 
legislation will impair, to some degree, plaintiffs' ability 
to negotiate and settle cases, but this provision may give 
the negotiating parties a little more latitude in the 
settlement process than other claim reduction provisions. 
Without more study, however, it is difficult to determine 
the probable effect of this provision on the settlement 


process. 
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The proposals in Discussion Drafts 3 and 4 have, from 
an antitrust policy perspective, very little to recommend 
them. Those proposals would essentially abrogate joint and 
several liability in private antitrust cases, which is an 
extreme departure from existing law and would clearly retard 
the deterrence and compensatory objectives of the antitrust 
laws. Moreover, such measures could result in efforts by 
plaintiffs to sue every conceivable party to a conspiracy, 
not just the more significant and culpable parties. This 
potential situation could significantly increase complexity 
in antitrust actions without achieving any appropriate 


benefits. 


Any contribution and claim reduction legislation should 
provide for the more obvious procedural issues such as_ the 
right to a jury trial and an applicable statute of 
limitations. These issues, if omitted from the final 
legislation, could result in costly, and possibly 
inconsistent, adjudications. HR 5794 and Discussion Drafts 
lL and 2 provide for a post-trial proceeding on contribution 
which shall be heard by the court sitting without a jury. 
This appears to be the most expeditious and least complex 
method of determining contribution and claim reduction 
issues. Similarly, those bills provide a statute of 


limitation within which to assert a contribution claim. 
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As a final note, I would offer my opinion that the 
retroactivity issue may, from a political perspective, be 
the most difficult issue for the Congress to face. Senate 
Bri 995 makes the rights of contribution and claim 
reduction retroactive. I have little doubt, however, that 
retroactive application of a contribution and claim 
reduction statute is unnecessary, unfair and 


unconstitutional. 


In summary, then, I would recommend that the Congress 
consider Discussion Drafts 1 and 2 for possible enactment, 
_preferably substituting subparagraphs (g) and (h) of 
Discussion Draft 2 for subparagraph (g) of Discussion Draft 
1. However, I also believe that improvements in the quality 
of legislation, such as I have outlined in the preceeding 
pages, should be strongly considered prior to any final 


action. 
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"APPENDIX A" 


STATEMENT OF DONALD J. POLDEN 


My name is Donald J. Polden. I am an Associate Professor 
of Law at Drake University Law School, Des Moines, Iowa, and my 
academic speciality is antitrust law. I am also of counsel to 
the law firm of Hawkins and Norris, lead plaintiffs' counsel 
in the Beef Antitrust cases. 


Because of an active academic and professional interest 


in antitrust policy and practice, I have given careful consideration 


to the ramifications of S.1468. I have concluded that the 
substance of the Bill is unwise and will cause a substantial 
distortion in antitrust policy. 

In analyzing the Bill I have considered the principal 
reasons suggesting the propriety and impropriety of a contribution 
rule in price-fixing cases. First, the judicial devleopment 
‘of contribution rules in situations involving joint tortious 
conduct. Secondly, the relative utility of a rule permitting 
contribution in the antitrust context when conpared to the 
transactional costs associated with the rule. And, third, the 
probable Sates of such a rule on the deterrence goals of the 
antitrust laws. 

My conclusion that the Bill is unwise stems from several con- 
clusions. First, judicial or legislative attempts to analogize 
antitrust actions to tort actions does not provide a normative 
basis for policy-making because of the incongruity between 


the nature of these actions. Secondly, the increased trans- 
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actional costs associated with the contribution rule make 
it less efficient, in economic and consumer welfare terms, than 
a rule forbidding contribution in antitrust cases. ‘Third, 


the marginal returns in deterrent effect created by the rule 
are outweighed by the probable increase in price-fixing activity 


caused by the rule. 


I. CASE LAW 

In cases addressing the issue of contribution among joint 
antitrust violators, the courts have attempted to analogize 
the anticompetitive conduct to tort concepts and apply the 
relatively established rules concerning contribution among joint 
tortfeasors.* However, and notwithstanding the ultimate decisions 
in those cases, I believe that tort principles adopting a rule 
of contribution are predicated upon essentially moral notions 
of the degree of culpability while the antitrust laws are 
based upon the actor's intention to commit the offense. Thero- 
fore, the body of tort law providing a right of contribution 
among joint tortfeasors has no normative applicability to anti- 
trust policy. 

The basic purposes of tort liability rules are the establish- 
Ree of social norms, the prevention of future harm to individuals 
in their dealings with other individuals, and compensation oe 


the person injured through the failt of another. J'he concept 


*See, sGely Professional Beaut Supply, Inc. v. Nat'l 
Beauty Supply, Inc.,594 F.2d iyo, Ugth Gir. 19179) 7 El Camino 
Glass v. Sunglo Glass Co., [1977-1] Trade Reg. Rc}. (CCH) 
{51,533 (N.D. Cal. 1976); Sabre Shipping Corp. v. American 


Meecident Lines, 298 F. Guppy L339 (S.D.meY. LG9I" 
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is, in a strict sense, based on a notion of fault; that is, the 
culpable party is more blameworthy than the injured party. ‘The 
culpable party assumes both the risk of causing injury and 

the risk of providing adequate insurance against the injury. 
Therefore, it seems the tort laws are concerned with the al- 
location of fault between the participants and the primary 
concern is an equitable allocation of risk-taking between the 
parties to the transaction. 

Because of the tort law's concern with degrees of cul- 
pability, and the simple recognition that some tortfeasors are 
more blameworthy than others, some courts and legislatures 
have been persuaded to treat intentional torts differently 
than unintentional torts in terms of allocating the risk of 
injury. Thus, in some situations an nanmtuenetonall tortfeasor 
can recover contribution from other joint actors. Froma 
moral perspective, then, a rule permitting contribution among 
joint wrongdoers serves to accomodate those situations wnere 
one wrongdoer's culpability falls below a minimum level of 
intention to commit the forbidden conduct. Similarly, the 
reason that most jurisdictions do not provide contribution 
among intentional tortfeasors is that bearing the full loss is 
a penalty for more egregious conduct. 

On the other hand, the purposes of the antitrust laws are 
the protection of economic markets and the maximization of 
consumer welfare. The substantive antitrust laws represent a 
conscious governmental decision to intervene in and regulate 
economic markets and to correct imperfections in those markets. 
Congress enacted section 4 of the Clayton Act primarily to 


aid public enforcement of the substantive antitrust laws, and 


555 


secondarily to provide compensation for injuries occasioned 
by anticompetitive conduct. Thus, while Section 4 has a 
compensatory purpose, and is therefore like a tort action, the 
Principle consideration is a fulfillment of the economic purposes 
of the Sherman Act. 

The antitrust laws are unconcerned with degrees of fault 
Or culpability, and are perhaps like strict liability rules. 
Antitrust violations are by their nature and definition intentional 
acts. The Sherman Act permits a finding of liability only 
after proof of an intent to restrain trade or monopolize. 
Furthermore, the Act proscribes conspiracies or attempts to 
monopolize or restrian trade, all involving various degrees of 
intent. Therefore, importing by analogy the tort rules governing 
the availability of contribution does not resolve the issue 
in the antitrust context where the purposes are achievement 
of economic efficiency and consumer welfare and the conduct 
determinant is the actor's intention. Rather, it is necessary 
to assess the policy of a contribution rule from the viewpoint 
of its ability to efficiently enhance consumer welfare. 

Parenthetically, I would note that some proponents of 
$.1468 express concern with the equitable problems of the small 
scale firm coerced into a price-fixing eartel by a dominant 
market force and of the firm that violates the antitrust pro- 
visions by mistake. I believe that these concerns are important 
in both an economic and an equitable sense, but it seems to 
me that a contribution rule does not remedy these situations. 
Rather, the solution is remedial legislation providing defenses 
of coercion and mistake, or, possibly, legislation permitting 


indemnification for the coerced violator. 
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II. TRANSACIIONAL COSTS 

Senate Bill 1468 represents a policy to accord some “rough 
justice" where one price-fixer is forced to bear the entire 
penalty for the actions of the cartel. Obviously, from an 
equitable point of view, a rule permitting contribution does 
accomplish this policy. However, since the antitrust laws are 
based upon a policy of maximizing economic efficiency and 
consumer welfare, the principle imquiry should be whether the 
contribution rule will achieve its equitable purpose without 
disproportionately increasing its transactional costs. 

J believe $.1468 will significantly increase transactional 
costs to the federal judiciary and the parties and, ultimately, 
to consumers. Enhanced transactional costs derive from two 
sources; increased complexity in price-fixing cases and a 
diminished potential for settlement. 

An action seeking contribution may be filed independent from 
the price-fixing suit or as a third-party action with the price- 
fixing suit. It it is an independent action, the federal 
court will have to manage two lawsuits, two sets of experts 
adenescaae the issue of allocation of damages, and will have 
additional problems tracing damages among a variety of defendants. 
A pro rata contribution rule, such as suggested in Professional 
Beauty Supply, Inc. v. National Beatty Supply, Inc., 594 F.2d 
79 WS? Sieh Cate) S79) Fawoudlia ameloriate some of these 
difficulties, but S.1468 provides for a Gonpanemiue Paves cin 
location of damages which, while perhaps mone equitable, will 
enhance the complexity and manageability problems to the courts. 


These manageability concerns were decisive for the federal 
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district court judges in two recent cases addressing the issue 
of contribution among antitrust violators. Sec, Professional 
Beauty Supply, Inc. v. Nat'l. Beauty Supply, Inc., 594 F.2d 
HU79, 1189-90 (8th Cir. 1979) (Hanson, J., dissenting); In 

Re Corrugated Container Antitrust Litigation, M.D.L. No. 310 
(S.D. Texas, filed May 30, 1979) (Singleton, J.). 

If a defendant responds to a price-fixing charge by filing 
a third-party action, the plaintiff suddenly faces more. ad- 
verse parties, an increased potential for venue changes such as 
into complex multidistrict litigation, and more expensive 
discovery and litigation time. From the plaintiff's viewpoint, 

_ great deal of control over his lawsuit has been lost when 

the third-party action is filed. And, again, the federal court 
must manage a more complex case with increasingly difficult 
liability and proof of damage issues. Some proponents of 3.1468 
counter the complexity argument by claiming that the court can 
merely sever the actions. However, severance is an unrealistic 
remedy because, while the one price-fixing suit is complex, 

two or more lawsuits would be more complex and involve pro- 
portionately greater expenditures of judicial time. Furthermore, 
I sincerely doubt a court would grant a See ee where there 

is an inherent similarity between the lawsuits in terms of 
issues and parties to the price-fixing transactions. 

The second type of transactional cost implicated by S.1468 
is the impaired settlement potential in price-fixing lawsuits 
and is inversely related to the complexity costs discussed above. 
That is, as the possibility of settlement decreases, the costs 
associated with judicial time, litigation and discovery ex- 


pense, and issue complexity increase. Further, there are 


i 4355/05 SB 36 
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several reasons S.1468 will impair settlement options and may 
produce an unfairness to some defendants. First, and most 
obviously, defendants will be much less willing to buy their 
peace and settle ian the plaintiff if they know that they 

can and will be brought back into the suit as a thrid-party 
defendant and exposed to additional liability. I do not believe 
the provision in S.1468 which allows a partial setoff to 
ultimate liability by the amount contributed in settlement will 
serve as any incentive for named defendants contemplating 
settlement. They must still shoulder the burden of discovery 
cost and litigation expense. Second, it seems unlikely that a 
plaintiff will settle an antitrust case with the most culpable 
defendants or the defendants that have been dominant in facilitating 
the price-fixing cartel. Several of the statements introduced 
in support of S.1468 have argued the unfairness of permitting 

a small scale violator to shoulder the entire burden of treble 
damages while permitting the dominant violator to settle out 

for a small amount. Simply as a matter of litigation strategy, 
I tind it unlikely that a plaintiff would permit such a dominant 
Market force to buy its peace. A strong market power invariably 
makes a plaintiff's case before the jury in terms of proof 

of intent to violate the antitrust laws and the substantial 
gains obtained from the price-fixing activity. Moreover, by 
reducing the incentive for settlement, S.1468 will in effect 
deny less culpable defendants the right to pay a reasonable 
penalty and avoid a potentially disasterous judgment when they 
must litigate against dominant cartel members in the third-party 


action. 


I believe these heightened transactional costs, when com- 
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pared to the marginal gains to notions of equity “ amony price- 
fixers, counsel against enactment of Senate Bill 1468. At 
present, the vast majority of antitrust lawsuits are settled 

with minimum judicial expense. ‘The effect of S.1468 will be 

a decrease in the number of settlements by increasing the 
complexity of the settlement process and decreasing the incentive 


to settle. 


III. DETERRENCE EFFECT 

Perhaps the single greatest purpose of the Sherman Act 
and section 4 of the Clayton Act is their deterrent effect on 
planned anticompetitive conduct. The threat of a government 
antitrust lawsuit and the specter of treble damages had pro- 
vided a significant deterrence to the formulation and operation 
of- price-fixing cartels. The issue, then, is whether a rule 
permitting contribution affects the deterrence effect of 
Section 4. 

The deterrence effect of Section 4 lies in a business 
manager's perception of the risk of detection and the risk ot 
ultimate monetary liability with respect to each market decision, 
At some point, the risk of detection and the risk of some 
potential liability become small enough to induce the manager 
to engage in the transaction. I believe the potential for 
contribution will affect this calclus and may make price-fixing 
activity more aturactive: However, I also perceive som? 
deterrence enhancing possibilities for a contribution rulc. 

In the first place, a contribution rule does not scem 
to significantly affect the risk of detection one way or the 


other; it will not obscure an injured party's perception of the 
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injury and the culprit. There are, however, a couple of subtle 
factors influencing this conclusion. First, a contribution 
rule increases one cartel member's incentive to disclose the 
Operation of the entire cartel and seek compensation from other 
cartel members. Obviously, the presence of this incentive fosters 
the breakdown of cartels and therefore advances the purposes 
of the antitrust laws. Secondly, and conversely, such an in- 
centive may produce a counterincentive among the cartel 
members to ensure that any member detected will not intorin on 
the cartel. Thus, by tighter coordination in the cartel agree= 
ment and assurances that detected members that do not inform 
and merely pay the penalty will be permitted back into the cartel, 
the cartel achieves a greater stability. The detected member 
returns to the cartel and attempts to recoup the penalty through 
future sSupracompetitive profits. While the prospect of such 
tight cartel coordination. is somewhat speculative, it is not 
fantastic. The history of the antitrust laws reveals several 
instances of persistent cartel operation, notwithstanding periodic 
antitrust lawsuits, that suggest the probability of internal 
coordination as sophisticated as that outlined above. 

With respect to this problem of cartel coordination, it 
seems to me the provision in S.1468 requiring contribution on 
a comparative basis may increase the transactional costs associated 
with refining the price-fixing agreement to apportion damages 
in the event of detection. Cartel members may spend con- 
siderable resources to account for individual gains from the 
collusive conduct and perhaps to devise ways to misallocate damayes 
to weaker cartel wenbers in the-event of detection. Transactional 


costs will be higher, and the dominant cartel members will 
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have a subtle weapon to ensure that weaker members do not 
break the cartel. 

A rational business decision-maker deterimines policy 
by evaluating in monetary terms the risk of liability exposure. 
Thus, generally, the greater the liability exposure for any 
investment -- whether in time, resources, Sete ete. -= Ee 
greater the risk, and the more risk averse the decision-maker 
becomes. The issue, tien, is whether the decrease in risk 
caused by sharing of ultimate liability is offset py the in-. 
crease in risk caused by having more parties pay smaller shares. 
While a complete answer to this question is intertwined with 
the issue of detection risk changes, I believe a tentative 
conclusion is possible. It seems to me that a manager's 
willingness to engage in price-fixing bears a positive relation- 
ship to the ultimate amount of liability; and therefore the 
greater this liability becomes, the more risk averse a business 
Manager becomes. The business decision-maker will be more 
reluctant to incur the risk of carrying the entire treble damage 
penalty and will be less reluctant where the entire penalty 
can be shared. As some of the statements supporting S. 1468 
indicate, a full treble damage award against one or a few 
price-fixers can seriously impair a firm's financial structure 
Contribution rights will lower this risk of full liability ex- 
posure and provide an incentive to firms at the risk-taking 
margin to engage in price-fixing agreements by increasing the 


utility of these agreements. 
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CONCLUS LON 

In summation, LI believe the probable costs associated 
with the contribution rule of S.1468 are substantially greater 
than the equitable benefits to price-fixers. The. Bill will 
subvert the basic policies and intent of the Sherman Act and 
the Clayton Act without any tangible gains. Moreover, the 
Bill will, it enacted, unduly complicate antitrust cases, im- 
pair the plaintiff's ability to direct’ the course of litigation 
and reduce the opportunity for settlement by defendants. 
Finally, and most important, a contribution rule will impair 
the- deterrence effect of Section 4 and increase the utility of 
price-fixiny arrangements; a price that consumers and our 


political and economic institutions will have to pay. 


563 


CONGRESS OF THE UNITED STATES, 
COMMITTEE ON THE JUDICIARY, 
HousE OF REPRESENTATIVES, 
Washington, D.C., May 17, 1982. 
Hon. WILLIAM FRENCH SMITH, 
Attorney General of the United States, 
U.S. Department of Justice, Washington, D.C. 


Dear Mr. ATrorNEY GENERAL: This letter is a follow-up to my letter to you of 
March 15, 1982, concerning the various legislative proposals that will create rights 
of contribution and claims reduction in antitrust cases. In my March 15 letter, I for- 
warded to you a number of discussion drafts for your comment. I would like to call 
upon the expert assistance of the Department for comment upon three additional 
approaches as a possible basis for legislation. 

(1) Legislation that would provide, in every damage action under the antitrust 
laws, for statutory claims reduction, but not for contribution. Claims reduction 
amounts would be determined by the criteria that the Department has proposed for 
calculation of contribution shares. 

(2) Legislation that would provide, with respect to all monetary liability under the 
antitrust laws, for a right of contribution but not for any statutory right of claims 
reduction. Rights of contribution would be asserted only in a proceeding that fol- 
lowed the trial judgment. The amount of contribution shares would be calculated by 
the criteria that the Department has proposed. 

(3) Legislation that would reverse the doctrine of Flintkote Co. v. Lysfjord, 246 F. 
2d 368 (9th Cir.), cert. denied, 355 U.S. 835 (1957), which held that deduction of set- 
tlement payments are made after the trebling of the amount of the plaintiffs ver- 
dict. Under this concept, the plaintiff's claim would, in effect, be reduced by treble 
the amounts paid by settling defendants. 

The Subcommittee continues to study this problem on as expedited a schedule as 
due care permits. I therefore would request that you respond as soon as possible. 

With best regards, I am, 

Sincerely, 
Peter W. Ropino, Jr., Chairman. 


U.S. DEPARTMENT OF JUSTICE, 
ANTITRUST DIVISION, 
OFFICE OF THE ASSISTANT ATTORNEY GENERAL, 
Washington, D.C., July 30, 1982. 


Hon. Peter W. Ropino, Jr., 
Chairman, Subcommittee on Monopolies and Commercial Law, Committee on the Ju- 
diciary, House of Representatives, Washington, D.C. 


DEAR Mr. CHAIRMAN: This is in response to your letter of May 17, 1982 to Attor- 
ney General Smith, requesting the views of the Department of Justice on three dif- 
fering approaches to legislation currently before the Subcommittee on Monopolies 
and Commercial Law designed to provide rights of contribution and claims reduc- 
tion in antitrust litigation. Approach No. 1 would provide for statutory claims re- 
duction, but not for contribution. Approach No. 2 would provide for statutory contri- 
bution, but not for any statutory right of claims reduction. Under Approach No. 2, 
contribution could be claimed only in a proceeding following the antitrust trial of 
the plaintiff's claim by a defendant who had actually paid a judgment. Approach 
No. 3 would reverse the doctrine of Flintkote Co. v. Lysfjord, 246 F.2d 368 (9th Cir.), 
cert. denied, 355 U.S. 835 (1957), which held that moneys paid in settlement of anti- 
trust claims should be deducted from the amount of a plaintiff's judgment after tre- 
bling. Approach No. 3 would, in effect, result in a plaintiff's treble-damage judgment 
being reduced by treble the amount of any settlement entered into with a defend- 


ant. 


APPROACH NO. 1—CLAIMS REDUCTION BUT NOT CONTRIBUTION 


There are several different fairness concerns underlying the current interest in 
creating rights of contribution and claims reduction in antitrust. Perhaps the single 
most significant of these concerns is the perceived unfairness that can occur in the 
settlement process when a plaintiff accepts relatively small settlements from certain 
defendants without agreeing to carve out those defendant's “fair shares’’ of total 
damages from the plaintiff's claim, thereby as a practical matter increasing the real 
liability of the nonsettling defendants by the difference between the actual settle- 
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ment amount and the “fair share” amount. Particularly in class action litigation, 
with large numbers of defendants and huge potential liability, this increase in real 
liability can create substantial pressure on remaining defendants to settle, even in 
cases where they feel their chances of success at trial are good. Claims reduction is 
intended to alleviate this problem by reducing judgments that plaintiffs obtain after 
trial by the amount of settled defendants’ “fair shares” of damages. By providing for 
statutory claims reduction, Approach No. 1 would address this particular concern. 

Approach No. 1 would not, however, address the other major fairness concern ex- 
pressed in support of contribution in antitrust—namely, the possibility that some 
antitrust violators may escape damage liability entirely while others pay for their 
misdeeds. This may occur as a result of plaintiff's perhaps arbitrary choice of whom 
to name as defendants, or from whom to collect a judgment. This concern is illus- 
trated by the decisions in Professional Beauty Supply, Inc. v. National Beauty 
Supply, Inc., 594 F.2d 1179 (8th Cir. 1979) and Olson Farms, Inc. v. Safeway Stores, 
Inc., 649 F.2d 1370 (10th Cir. 1979). In Professional Beauty Supply, PBS, a wholesaler 
of beauty supplies, filed suit against National, another wholesaler of beauty sup- 
plies, alleging, inter alia, that National had conspired with La Maur, a manufactur- 
er of beauty supplies, to monopolize a part of trade or commerce by obtaining an 
exclusive dealership in La Maur products in Minnesota. National was seeking the 
right to contribution from La Maur should it be held liable to PBS. The issue of the 
unfairness of PBS suing a competitor for damages while not suing a manufacturer 
that it had dealt with in the past and hoped to again deal with in the future could 
not be addressed through claims reduction. In Olson Farms, Olson Farms was seek- 
ing contribution from five other alleged members of a conspiracy to hold down the 
prices being paid to egg producers. Although Olson Farms allegedly purchased only 
11 percent of the eggs involved, the plaintiffs only sued Olson and one other farm, 
and the monetary judgment ran only against Olson Farms. As in Professional 
Beauty Supply, claims reduction would have been of no use to Olson Farms even 
had it been available. In both cases, the possibility of unfairness resulted from deci- 
sions by plaintiffs of whom to sue rather than with whom to settle. Where this type 
of fairness issue is involved, legislation along the lines of Approach No. 1, which 
would provide only for claims reduction, would not be effective. 

In our view, it is particularly appropriate to provide rights of contribution in rule 
of reason contexts, where the legality of challenged behavior may be a close ques- 
tion. There seems no reason not to allow participants in such behavior the right to 
spread its damage impact fairly among themselves, after plaintiffs have been ade- 
quately compensated. It is even possible, at least in some circumstances, that the 
absence of rights of contribution may be over-deterring legitimate business conduct. 

There are, of course, potential costs associated with rights of contribution and 
claims reduction, but assuming that one has decided to bear the costs associated 
with claims reduction, which include calculation of defendants’ ‘fair shares” of 
damages, contribution costs do not seem an unreasonable price to pay an unreason- 
able price to pay for the additional fairness benefits they would purchase. From the 
plaintiffs’ standpoint, rights of contribution exercised after the trial of the underly- 
ing case should not be particularly costly; theoretically, at least, a plaintiff may col- 
lect the judgment to which it is entitled and leave the field. From defendants’ stand- 
point, and from that of the courts, the costs of actually litigating contribution 
claims may be reduced by defendants’ incentives to avoid divisive litigation among 
themselves as they contend with the plaintiff. 

To summarize, we believe that it would not be appropriate to provide relief from 
potential unfairness to certain antitrust defendants—those who find themselves in- 
volved in litigation in which the plaintiff has named all or virtually all potentially 
liable parties as defendants—while failing to provide relief in cases where, for what- 
ever reason, the plaintiff has chosen to sue only some potentially liable parties. 


APPROACH NO. 2—CONTRIBUTION BUT NOT CLAIMS REDUCTION 


Approach No. 2—providing for rights of contribution but not for statutory rights 
of claims reduction—is ambiguous, and its effects could vary substantially depend- 
ing on the intent of its drafters and how it would be interpreted by the courts. 

Approach No. 2 may reflect the view that claims reduction is appropriate in anti- 
trust litigation, but that there is no need to provide it legislatively. Such a belief 
might be based on the recent decision in Burlington Industries, Inc. v. Deering Milli- 
ken, Inc., 1982-1 Trade Cas. {| 64,547 (D.S.C. 1982), which indicates that court’s view 
that Texas Industries, Inc. v. Radcliff Materials, Inc., 451 U.S. 630 (1981) does not 
foreclose claims reduction in antitrust litigation under current law. In my letter of 
May 24, 1982 to the Subcommittee, in response to Question No. 6, I stated my view 
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that, even after Burlington, it would be better to provide claims reduction rights 
legislatively along with contribution rights than to wait and see whether and how 
claims reduction develops in the courts. I continue to be of that view. 

Alternatively, the drafters of Approach No. 2 may intend that there be no claims 
reduction available in antitrust litigation at all; that only rights of contribution be 
available. 

In order to address the “sweetheart” settlement concern, forbidding claims reduc- 
tion would appear to require allowing rights of contribution to be exercised against 
settled defendants for the difference between their “fair shares” of the damages and 
the amounts of their settlements. Legislation providing only rights of contribution, 
and permitting contribution claims against settled defendants, would theoretically 
put defendants in the same position they would be in if the legislation provided for 
both contribution and claims reduction; i.e., after the complete cycle of the antitrust 
action-in-chief and all actions for contribution based on it had been completed, no 
defendant would have had to pay more than its “fair share” of liability. However, 
such legislation would have a serious practical impact on the conduct of antitrust 
litigation, for it would largely eliminate any incentive on the part of any defendant 
to settle. Any defendant settling for less than its full share of the total liability 
would likely be sued by other defendants for contribution. Defendants would not be 
able, through settlement with the plaintiff, to reduce the amount they must pay in 
damages, to avoid adjudication of liability for violating the antitrust laws or to avoid 
extensive litigation expenses—the three most important reasons to enter into settle- 
ments—and so would likely not settle. 

On the other hand, under a system providing for claims reduction rather than 
contribution against settled defendants, a plaintiff could elect to settle with a given 
defendant knowing that some amount greater than it will receive in settlement will 
be deducted from its litigated judgment; this is what the plaintiff gives up in return 
for not having to undergo the risk and expense of litigation against that defendant. 
Defendants, of course, should not be reluctant to settle on fair terms under this 
systern since they can effectively buy peace by doing so. The principal settlement 
difficulty involved with legislating claims reduction is finding a means to provide 
plaintiffs with as much certainty as possible with respect to the amount that will be 
deducted from their litigated judgments. However, the uncertainty that plaintiffs 
may have in this regard under a claims reduction system does not appear to be as 
great a deterrent to fair settlement as a defendant’s fear of suits for contribution 
under the alternative contribution-against-settled-defendants scheme. 

The practical problems that plaintiffs would face if forced to litigate every anti- 
trust claim to judgment against every defendant would certainly be greater than 
the problems they may face as the result of legislation providing both rights of con- 
tribution and claims reduction in antitrust. Given the importance of a fair settle- 
ment process to a workable system of private antitrust enforcement, we have con- 
sistently opposed adopting a system of contribution against settled defendants 
rather than contribution and claims reduction. Other problems with such a system 
are suggested in the analysis of Discussion Draft No. 1 in my letter to the Subcom- 
mittee of May 19, 1982. For all of these reasons, we continue to oppose legislation 
providing only for contribution but permitting contribution against persons who 
have entered into settlements. 

Before concluding the analysis of Approach No. 2, I would like to address the con- 
cept of making contribution available only in a proceeding that follows the trial of 
the antitrust action-in-chief. As you know, we favor the general approach of decid- 
ing contribution and claims reduction rights in a proceeding following the antitrust 
action-in-chief, and the Department of Justice contribution proposal so provides. 
However, there should be some possibility to decide contribution and claims reduc- 
tion issues in the main antitrust action should it prove particularly appropriate or 
expeditious to do so. While it is important to avoid adding significant new complex- 
ity to already complex antitrust litigation, at some point the need to avoid undue 
burdens on the judicial system may require that some additional complexity be 
added to an antitrust action to save significant costs later on, at least where this 
would not be demonstrably unfair to the litigants in the antitrust action. The point 
is simply that it would be unwise to require that each and every contribution or 
claims reduction issue be decided without exception in a proceeding following the 
antitrust action. While this should generally be the goal, some discretion on this 
point should be left to the judge, as it is in the Department’s contribution proposal. 
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APPROACH NO. 3—REVERSE THE FLINTKOTE DOCTRINE 


Approach No. 3 would replace the doctrine of Flintkote Co. v. Lysfjord, which 
holds that settlement payments are to be deducted from a plaintiffs damages after 
those damages are trebled, with a rule deducting the amount of any settlement pay- 
ment from a plaintiff's damages prior to their being trebled. This approach is in the 
nature of a “claims reduction only” solution to the fairness concerns raised by cur- 
rent antitrust litigation practices. As such, the criticism of Approach No. 1 also ap- 
plies to Approach No. 3 insofar as it fails to address those fairness concerns that can 
only be dealt with through contribution rather than claims reduction. _ ba 

In addition, Approach No. 8 would affect the settlement process in antitrust litiga- 
tion in quite a different manner than would “fair share” claims reduction. Claims 
reduction is designed to eliminate the problem caused by “sweetheart’’ settlements 
that lead to escalating settlement pressure. This would be accomplished by a rule 
that would deduct a settled defendant’s full contribution share from the plaintiff's 
litigated judgment if that amount is greater than the actual settlement amount. 
Plaintiffs would thus be encouraged to settle with each defendant for an amount 
equal to that defendant’s full potential liability, discounted by whatever factor for 
risk, expense, and delay is appropriate under the circumstances. Plaintiffs would 
have to forego the difference between that discounted sum and that defendant’s full 
potential liability, rather than collecting that difference from the remaining defend- 
ants as they can under present law. 

Reversing the Flintkote decision would have the same effect only in those in- 
stances where a defendant settles for exactly the amount of its “fair share” of the 
actual damages. Should a defendant agree to settle for an amount greater than its 
fair share of the actual damages, the remaining defendants would have their maxi- 
mum potential liability reduced below treble their “fair shares’ of the actual dam- 
ages. Thus, should such settlements occur, the remaining defendants would get a 
windfall reduction in their damage liability. An even more troubling aspect of re- 
versing Flintkote, however, is that should a plaintiff agree to settle with a defendant 
for an amount less than that defendant’s fair share of the actual damages, nonset- 
tling defendants would remain liable for part of the settling defendant’s fair share 
of total liability. While reversing the Flintkote doctrine means, in effect, that three 
times the amount of any settlement will be deducted from plaintiffs judgment, in 
the context of a true “sweetheart’’ settlement this sum may still be far less than a 
settling defendant’s hypothetical contribution share. In these circumstances, rever- 
sal of the Flintkote doctrine would not significantly ameliorate the increasing settle- 
ment pressure concern that is the genesis of this legislation. 

Perhaps a few examples will help make the comparison of a “reverse Flintkote” 
system with a “fair share” claims reduction system clearer. Assume, for example, a 
price-fixing conspiracy involving two companies equal in size, sales, and culpability. 
One plaintiff sues, claiming actual damages of $1 million. If the plaintiff litigates 
and wins it would be entitled to a judgment of $3 million. The plaintiff realizes that 
each defendant’s fair share of treble damages is $1.5 million, but offers to settle 
with one of the defendants for half that amount, $750,000, because the plaintiff's 
ability to successfully litigate will be enhanced if it can acquire the cooperation of 
one of the conspirators. The defendant accepts. The plaintiff then litigates and wins 
against the other defendant. 

Under a no-claims reduction rule, the $750,000 settlement would simply be de- 
ducted from the $3 million judgment, and the guilty defendant would be liable to 
the plaintiff for $2,250,000. Under claims reduction, the settling defendant’s contri- 
bution share, $1.5 million, would be deducted, and the guilty defendant would be 
liable to the plaintiff for $1.5 million, an amount equal to three times its share of 
plaintiff's actual damages. Alternatively, if Flintkote were reversed, the $750,000. 
settlement would be deducted from the judgment before it was trebled, $1 million, 
and the guilty defendant would be liable to the plaintiff for $250,000 trebled, or 
$750,000. In these circumstances, claims reduction yields the better result—the re- 
verse Flintkote rule allows a guilty, nonsettling defendant to escape a fair amount 
of treble damage liability. 

Now assume that in the example above the plaintiff decides to enter into a differ- 
ent settlement arrangement. Instead of settling for $750,000 with the first defendant 
it agrees to settle with that defendant for a nominal sum, say $50,000. Under a no- 
claims reduction rule the guilty defendant would be liable for $3 million less $50,000 
or $2,950,000. Under claims reduction the guilty defendant would be liable for $1.5 
million. Under a reverse Flintkote rule the guilty defendant would be liable for $1 
million less $50,000, or $950,000, trebled, for a liability of $2,850,000. In these cir- 
cumstances, claims reduction also yields the better result, for the alternative re- 
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a Flintkote rule does little to alleviate the effects of the “sweetheart” settle- 
ment. 

The advantage of a reverse Flintkote doctrine is that the only dollar amounts that 
have to be known before it can be applied are the actual amounts of any settle- 
ments and the ultimate damage judgment; no contribution share need be calculated. 
This would make it much cheaper to administer than a claims reduction system. 
The disadvantage of reversing Flintkote is the possible divorcement of the relief pro- 
vided from the fundamental fairness concerns that led to a desire for that relief in 
the first place. In cases involving per se antitrust violations where the law is clear- 
est, one would expect the greatest numbers of settlements for the highest amounts. 
Should plaintiffs be able to extract amounts in settlements from some defendants 
that are greater than their fair shares of the actual damages, the remaining defend- 
ants would be relieved from real treble-damage liability, a result that we would con- 
sider most inappropriate. In rule of reason cases, where the law is often unclear and 
where society would benefit from greater judicial scrutiny of specific business prac- 
tices alleged to be unlawful, one would expect for relatively smaller sums than in 
per se cases. Under a reverse Flintkote doctrine, however, the “‘sweeter“—the settle- 
ment, the less is the relief accorded remaining defendants and the greater is the 
pressure upon them to settle. 

To summarize, it appears that simply reversing Flintkote would be much less ex- 
pensive in terms of judicial resources than would fair share claims reduction. How- 
ever, such an approach would provide less relief than claims reduction where settle- 
ments are small, a particularly unfortunate result in rule of reason cases. Moreover, 
this approach has a potential for eroding the treble damage remedy precisely in the 
most egregious per se antitrust violation contexts. Finally, simply reversing Flint- 
kote would not address fairness concerns that can only be resolved by creating 
rights of contribution. 


* * * * * * * 


I hope that these views will be of assistance to the Subcommittee in its delibera- 
tions on this important matter. The Department will be pleased to be of further as- 
sistance in whatever way you believe appropriate. 

The Office of Management and Budget has advised that there is no objection to 
the submission of these views from the standpoint of the Administration’s program. 

Sincerely, 
WILLIAM F. BAXTER, 
Assistant Attorney General, Antitrust Division. 
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APPENDIX 5 


CONGRESS OF THE UNITED STATES, 
COMMITTEE ON THE JUDICIARY, 
HousE OF REPRESENTATIVES, 
Washington, D.C., April 8, 1982. 


Mr. WILLIAM E. FOLEy, 
Director, Administrative Office of the United States Courts, 
Washington, D.C. 

Dear Mr. Fotey: The Subcommittee on Monopolies and Commercial Law is cur- 
rently considering a number of proposals that would create statutory rights of con- 
tribution and claims reduction in antitrust cases, among them H.R. 1242, H.R. 4072, 
and H.R. 5794 (copies enclosed). The purpose of this letter is both to request the 
views of the Judicial Conference on the judicial impact of these bills and, in the 
meantime, to seek your assistance in locating any members of the federal judiciary 
experienced in the handling of complex private antitrust suits who might wish to 
express their views on the judicial impact of this proposed legislation. The Subcom- 
mittee would be particularly interested in the views of experienced judges on wheth- 
er these proposals would substantially add to the complexity and burden of private 
antitrust litigation. 

Although these bills differ in certain respects, each contains two basic mecha- 
nisms. First, each provides that defendants in antitrust cases may assert claims for 
contribution shares, either in the same action or another action, against other par- 
ticipants in the antitrust violation. Second, these bills provide that, in settlements, 
the plaintiff would, by operation of law, forgo its ability to proceed against the re- 
maining defendants for the damages attributable to the settling defendant’s sales or 
market share. 

Proponents of these measures maintain that this legislation will enhance the fair- 
ness of the system of antitrust remedies by ensuring that each defendant will be 
liable only for the damages arising from its sales. In addition, proponents argue, by 
reducing each defendant’s exposure, this legislation will correct imbalances that al- 
legedly exist in the settlement process and encourage defendants who believe them- 
selves innocent to pursue their rights to trial. 

A chief argument of the opponents has been that the legislation would complicate 
private antitrust litigation in a number of ways: first, by creating a new set of 
claims for contribution; second, by allowing additional parties to be brought into the 
litigation; third, by injecting issues surrounding determination of contribution 
shares and claims reduction amounts into the litigation; and finally, by discouraging 
settlement through operation of claims reduction. Proponents of the legislation be- 
lieve that any increase in complexity will be manageable. I am confident that the 
Subcommittee would benefit from hearing the views of experienced judges on these 
issues. 

Although no date has yet been set for additional hearings, the Subcommittee has 

attempted to consider it on an expedited basis. I would therefore appreciate your 
advising me as soon as conveniently possible whether any members of the judiciary 
would be available to testify. 
_ Of course, I would be happy to furnish copies of testimony that has been offered 
in our hearings and to make the Subcommittee staff available to furnish informa- 
tion or answer any questions. Please feel free to contact Jonathan Cuneo, Assistant 
Counsel of the Subcommittee at 225-2825. 

With best regards, 

Sincerely, 
Peter W. Ropino, Jr., Chairman. 


ADMINISTRATIVE OFFICE OF THE U.S. Courts, 
Washington, D.C., June 3, 1982. 
Ae Prerer W. Ropino, Jr., 
airman, Committee on the Judiciary, House of Representatives, 

Office Building, Washington, cae ee Aan ourD Ti 
_Dear Mr. CHAIRMAN: In response to your letter of April 8, 1982, and in prepara- 
tion for your subcommittee’s scheduled hearing on the judicial impact of a number 
of proposals that would create statutory rights of contribution and reduction in 
claims cases, I thought it would be useful for you to have relevant statistical infor- 
mation about private antitrust litigation in U.S. district courts. Accordingly, I have 
attached two statistical tables: the first setting forth the civil and antitrust cases 
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filed, terminated and pending in U.S. district courts for the years 1970-1981, and 
the second detailing the time interval from filing to disposition of selected civil 
cases, including private antitrust cases, between 1970 and 1981. Also attached is a 
summary of the data contained in the tables. Al] of this material has been prepared 
by the Statistical Analysis and Reports Division of the Administrative Office of the 
US. Courts. 

I am also providing copies of this information to Judges Hubert L. Will and Wil- 
liam W. Schwarzer, who will be testifying before your subcommittee on June 9, 
1982, and who may wish to refer to the tables during their oral presentations. It 
goes without saying that you may use the attached materials for whatever purpose 
you may desire. 

If you need further information, I stand ready to assist. With best regards, I am 

Sincerely, 
WiuuiaM E. Fotey, Director. 

Enclosures. 


570 


TABLE 1 


U.S. District Courts 


Civil Cases and Antitrust Cases Filed, 


Terminated and Pending on 
June 30, 1978 through 1981 


Type of 
Year Civil Cases 


NOTA) Lotalic cis cicleleictelelere lime ao sane 
(USPS ao aooc one 46,811 
Antitrust ..... 42 

Private ...-.ee% 91,959 

Antitrust ....- 1,435 


1979 TOUR creteiccleteleleeiels 154,666 
RS Secoitctterokerere eles 


Antitrust ..... 
Private ...ccecos-. 
Antitrust ..... 


1980 OLA lis tetelisieleieleleleiens 
TES oueevaneiessieseliaic 

Antitrust ..... 

Private) e:cieyejclsrere 
Antitrust..... 


1981 Ota lisretelsl clielclelelalcte 
NOUS Se, Sircieieler crete ote 
Antitrust..... 
PRIVATE cee ccc « 

Antitrust ..... 1,292 


Prepared By: Statistical Analys : i 
S ysis & Reports Divisi 
Administrative Office of the U.S. coures 


Percent 
Reaching 
Trial 


Cases 
Pending 
on 


June 30 


166 ,462 
47,460 
102 
119,002 
3,111 


177,805 
56,116 
101 
121,689 
3,015 


186,113 
58,679 
84 
127,434 
2 884 


188,714 
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U. S. District Courts 
Civil Cases and Antitrust Cases Filed, 
Terminated and Pending on 
June 30, 1970 through 1977 


Year Cases 

Ended Pending 

June ; on 
Civil Cases June 30 


TOM (otale ia. ecicaa d 87,321 60,435 10.0 93,207 


We Seven oe cte eee 24,965 23,767 6.4 20,465 
Antitrust ..... 52 54 204 84 

Private c-erweenrave 62,356 56,668 115 72,742 
Antitrust: ...< 877 567 12.2 1,933 

TPOGd | Totals aston ee es os 93,396 86,563 9.3 100,040 
U.S wee die see 25,086 24,859 5.6 20,692 
Antitrust ...é. 60 58 9.4 91 

Privates. sie aoe 63,310 61,704 11.7 79,348 
Antitrust ..... 1,445 1,165 4.1 2,213 

ZO NOUR écsesce tears feveconait 96,173 95,181 9.0 101,032 
US See ecm ss wate 26,728 26,116 5.2 21,305 
Antitrust’... 80 54 13.0 117 

EP IVATC merece: wr ererees 69,444 69,065 10.4 79,727 
Antitrust ..... 1,299 949 6.7 2,563 

LOTS! NGtalie 2. se Ss eres 98,560 98 ,259 85 101,333 
GST: tele die doers 27,484 27 347 456 21,442 
Antitrust; .< </. 54 60 11.7 111 
BPIVGtGeraneuncsvere 71,076 70,912 100 79,891 
Antitrust < «<i. 1,152 981 9.4 2,734 

L874 Rotele ives ewes «(109,530 97 ,633 8.7 107,230 
DSc enciebesens, « «ole 27,585 26,702 Dez 22,325 
Antitrust .. <<< 40 54 11.1 96 

Private an e¥ << 2% 75,945 70,931 9.9 84,905 
Antitrust... < 1,230 1,473 6.7 2,492 

1975 |Total............ | 117,320 104,783 8.4 119,767 
WS autor lees) « drs 31,779 27 949 4.6 26,155 
Antitrust ..... 56 39 25.6 113 

PPIVEUG) 6 cou ss.< 85,541 76 834 98 93,612 
Antitrust ..... 1,375 1,341 10.3 2,526 

1976 |Total..<.3..2.-2.. | 130,597 110,175 8.1 140,189 
Uciisnelsisrare es lexs exe 39,864 31,731 4.6 34,288 
Antitrust ..... 51 55 9.1 109 

Private wies s< «jo 90,733 78 444 P| 105,901 
Antitrust .. <<. 1,504 1,252 10.0 2,778 

1977 {Total........2..2- | 130,567 117,150 78 153 ,606 
Wa ste eieteiera (oie! s 40,210 34,450 40 40,048 
Antitrust ..... 47 43 16.3 113 

Private «cc ere cae 90 357 82,700 9.3 113,558 


Antitrust ..... 1,361 118 3,028 


* Includes antitrust cases transferred under provisions of Title 28 U.S.C. 
1407 as follows: 442 in 1971 and 96 in 1972. No trials included for 
disposition cases or prisoner petitions. 


Prepared By: Statistical Analysis and Reports Division 
Administrative Office of the U. 8. Courts 


Washington, D. C. 20544 


572 


te «6 
sh 6 
um UW 
1s 1% 
Lb) Lt 
sy =o 
stow 
vy 02 
v9 oc 
6p Cid 
| ee 
oy 02 
IE 
ve 0 
69 «tt 
sy Ot 
oy ST 
vy 6I 
ot t4i 
ch 6 

zo 
oy OGL 

zw OST 

th «6 
usu) 
Bow 

uso 

4d 

ol 
SyIUOW Uy 


[easaquy auyy 


TWIs, 


334N0D “S* BYR JO BDLFIO SALPEUQS LULWPY 
UOLSLALG S}4Oday B SLSALeUy LeD19S17e9S 
:Ag pesedaug 


ROI or ool ¢ | ass 6c bd ct S18 sees suo DIpsluNg [8907 
6198 bz L 1 225'91 fe ol z B90 6c se iagpieiete * Aurssaaig 
R2E ooo z | 119 19 «61 £ L2v'l oe <ceieieieieisisiel (Ena IUY 
ssrvit| 42 9 1 tso‘oz | fs MW z zeros | ******* UoNsanty [esapeg 
lz - - - |6t 6s ut 2 99 serees ysnagnuy 
reel | oF oF 1 |eveictu ee 1 116'9S sisisievsie'* S088D “Sil 
gurae | 22S 1 |curfoe | ee 6 z 9b0' ert sees sasBD ITV IFIOL 
1861 
etl Leeecel £ | 129 ie ae pz0'1 se eres suONDoIpsune [8907 
ened cca 1 Oreivi |) 408)" nc LzL' ve . Aytssaaig 
BRE bb OG z | S69 COP SEG o 8G ess‘l sere snaynuy 
OLY} 1 2 T |\ceore) | 205 Ole iz BbO'Sb ** vonsand [Bseped 
1% - - = |\cz race” SC 9s sere ee snanuy 
boc | st ¢ Tt |otez | 2 §& if SESIIS). ||MO oP Pig ise = aeRO SIO 
LUese \ntz. S 1 | 6z¢'99 1c = 8 I peccer | “ooo ett t* S288D IV IIOL 
Os6I 
Dias 7 ee | Ge 1) OC. nes) | +S! orl‘! + * won dIpsTnf [807 
et'9 | 92 ob ToeSer | cc Bie ae Z96' If seereeees Ayssanig 
tee Sy Wm 2 «| 82s ZS Slee 48 6701 tereee es ysnanuy 
ocr‘ol| oF 8 1 |eevze | se wm &@ 008‘ sh +++ uonsand [Bsepeg 
vl - - - 1z cs se 2 os seeeese ysnaunuy 
wezst | 2t OF 1 jozeoz | 2 9 I eSc'6e 2 OO ATTA 
tz'ze | oe 9 1 Womseisss 6 1 osz'elt se 89* S25BD ITV IIOL 
6161 
Szz [7 nD | 1 802 ee 4S if 68l't * UOT aIps}sNp [BOOT 
ozz9 | st 8 HI COAAS |p COI Ue 96 0£ cocccoees Ayssanig 
uty eS. iOte. 2) aliszs oy 18T f zse'l sere QSrQnuy 
esve6 | of L 1 | 76621 ve Ol z SL6‘8e *** uonsend [siapey 
sl - - = slcz 990 oLT I £s seeeees ysnQnuy 
guytl| 6t Ss 1 jescvur | st 2b 1 87a IC pislereiciso2/Se88D\ “S10 
60962} 92 9 1 | 2z2'sp Oa pey'zol | “se **s °° * SSB IV IIOL 


Sl6I 


usu | saseo 0a pus BIOL 
jo 
quao | saquinn 


syUOW Ut 
[BAsaz UT OWI 


syUOW UI 


[BAsa UT awit, [BAsajUy awiy 


T81N22q 4V 1eI24g 
Jo Suting 240) 2] 
uon ay 14n0D uonoy 14n0D ON Based [BIOL 


((20us}UV5 3)8O8,A 0} SUOTIOW PUT SMIIATY VOI} T)JOdaq 
‘sase2 snduop seoquyy ‘uol) euWepUuoD puw] Sseprmyoxy) 
uonrsodng jo pornaw Aq 
1861 USnoan 8761 ‘Of 2UuNP PepuA SINUOW ZT aN nung 
par wUIW Ja), F98eD AID pojoajag Jo vor Isodsiq OF Fury wWosy [BAIIUT St}, 2 Fav 


573 


a 

wi 
me . ' 
» Oy ‘ 
” ” sr 


ww 
cs 
qwoo 
-aed 
o 


wwe oT 
Weaseusr ows 


vere 


woTd2¥ J4NCDe 


T}43024 s20jeq 


ne eT 


(eeee) O43 JO 1092304 09 FIPPIN Su) JO SbuwE OY) 307 DYE Onl, UBT DEN ef) 10) BIE WROUS eT eAZeqUT 


ee et 


“92¥01Ueg SIFIVA OF BYUOTION DUE SReTAeE UOTIEIIENEd ‘#O8R) ORdICS veeqEY ‘UOT)OvEepEOD purT eopntons) 
SOTITeodeTa 70 POEM Aq “7161 - OLET “OC SOME PORwE eWIeCM CI OND buy ING POITYTEIAL PeOED I 1AtD perreIeR JO WOTITeOdN}G OF buTT}4 MOE TeaJeON] OTE 


~ 
tl wor Tpetser [e507 
rec 'er “Aa yes0a10 
1 'T “wane 

S599 WOT IeOND Tes8pEE 
eee) Geer qenza yaey 

69e'er | verre eeceecees ee 
900°LG | nese eneee ween 118 1804 


MOTI I pelaRe [Set 


+**Ayyeseata 


‘woyalTperane [eooT 


Cencencccneecene Aa yexeata 


ww ++**g008 “5 "8 


11-435 © = 83 = 37 


574 


wes ee 
omen Fn Oe WF sets ae) 
Wee Ohiedeg por sjakwmy Teles 
1g pareteag 


sore s sees **uoyRoTpeyaRG [s307 


ov 1 ‘ ore" ste ‘se **haye28810 
o Lo , -“ aerate 
mi tA 4 wre woyreend [es0ped 
= Fy : ‘ ve “]eanyw 
mo mt f Wr we Renee Nn 
w Di ’ NORTE) EP Ot Co sOS cbs ee 8 eso ee Cl, | cosetet | ipek on) aestom |] “sesso” qResee II NITEVE® 
Tat 


“ woyaSTPSTARE [sSOT 
w n » tre'e 4z9'0r “es Aatsz0ave 
" « u ” ore Babee) Kt 
” ar , m9" Brs"PT wayISend [eleped 
2 Ee - t a ol ee we. ete cen ull ieexetcansenees: SVE) 
o ” , oer't Sss't ose 90°01 qr se 
ow om ’ o'8 er9'rt 6rc0r 


sore seems TIE 1wROs 


Tat 


its 


col'el 


oacaere ney, 
or we GSK n| eh km ee sect) || er meiph Ke cece | te? “Spe  feeprere pe” er x i eertatr | iseaweoeeccene- RS 
wo ot 8 mete | owe ett emo | ocelot | oe ktm | ce tore toe eee eeeee poe 

vat 


Sst’e SOF TPSTIME THOT 


coor **Apyezeata 


.* “ean ey 


oco*or “*woTIwERD [eLEped 
ts 
csc'ar 


eee eee 


eyawoy uy 


ayauoM uy 
Teazequr ems 


Teazequr ews 


BOT DW aaANCD, 


(°#9999 942 JO 1U8>D304 09 SIPPTM eur JO SbuEY ey 40) PUT SEL USTPEN Oya 303 026 UNCYS BT eAzeIUI 


(824008 #2929) 07 SUCTION PUN BAeTASY VOTI¥I20deq ‘ee8") Endj0D seeqEH "WO!2sUmepLCD puFT Bepn{>RE) 
Soratwodsya Jo Powe Aq “Li6t = OL6T ‘OC *uOr pepyE eyaVOM ZT #4 BUTING PEIEUTMIEL BOEED TTATD PEIDeTes Jo Uo}rTeodejq OF butt ys moss [eAeIwI oMTE 


4 


575 


PRIVATE ANTITRUST LITIGATION IN U.S. District CourTS 


(Prepared by the Statistical Analysis and Reports Division Administrative Office of 
the U.S. Courts) 


In pure numerical terms, private antitrust cases represent a minor portion of the 
caseload in U.S. district courts. During 1981, there were 1,292 private antitrust cases 
filed, only 0.7 percent of all civil cases filed. On June 30, 1981, there were 2,749 
pending private antitrust actions, 1.5 percent of the total pending civil caseload. 
These figures do not, however, reflect the true burden of these cases on the district 
courts. Private antitrust cases remain in the courts longer and if they come to trial, 
consume more trial time than any other case type. 

The length of time private antitrust actions remain in the courts is reflected in 
the median time statistics maintained by the Administrative Office. In 1981, the 
median time from filing to disposition for all types of civil actions was nine months. 
For private antitrust cases, the median time was more than double that at 19 
months. The same comparison holds true for cases disposed of by trial. For all case 
types, the median time from filing to disposition for those cases which went to trial 
was 20 months; for private antitrust cases the median was 41 months. 

The length of time private antitrust cases remain in the courts is also reflected in 
the data on the age of civil cases pending. For all types of civil cases pending, 8.1 
percent have been pending for three years or more. For the 2,749 private antitrust 
cases pending, more than 27 percent have been pending for three years or more. 
This one case type accounts for only 1.5 percent of all civil cases pending but nearly 
5.0 percent of civil cases which have been pending for more than three years. 

The true burden of private antitrust cases on district courts is reflected in the 
statistics on trials. While the large majority of private antitrust actions are settled 
before trial (only 10.4 percent of the cases terminated were completed by trial in 
1981), when the cases do reach the trial stage, they consume a disproportionate 
amount of time. Of the 239 private antitrust trials completed in 1981, 22, or 9.2 per- 
cent, ran for more than 20 days or more. For all trials in U.S. district courts, only 
0.9 percent consumed 20 days or more of trial time. Private antitrust trials also rep- 
resent a disproportionate number of all trials lasting more than 20 days. In 1981, 
nearly 22 percent of all lengthy civil trials involved private antitrust actions. Of the 
ten longest civil trials last year, five involved private antitrust issues. 

Another indication of the complexity of private antitrust cases is the weight as- 
signed these cases in the weighted caseload system used by the Administrative 
Office. This system is a method of accounting for differences in case types depending 
on the amount of judge time each is expected to consume. The weights currently in 
use were developed on the basis of a time study conducted by the Federal Judicial 
Center in 1979. That study resulted in a weight of 5.35 for private antitrust actions 
compared to the weight of 1.0 for the average case. By comparison, only U.S. anti- 
trust cases, Energy Allocation Act cases, and cases involving the Economic Stabiliza- 
tion Act were assigned weights higher than private antitrust actions. 


ADMINISTRATIVE OFFICE OF THE 
U.S. Courts, 
Washington, D.C., November 10, 1982. 


Hon. Peter W. Ropino, Jr., 
Chairman, Committee on the Judiciary, House of Representatives, Rayburn House 
Office Building, Washington, D.C. 

Dear Mr. CHAIRMAN: On April 8, 1982, you referred for comment by the Judicial 
Conference of the United States a number of legislative proposals that would create 
statutory rights of contribution and claims reduction in antitrust cases (see H.R. 
1242, H.R. 4072 and H.R. 5794). You requested the views of the Conference on the 
‘judicial impact” of these bills and also assistance in locating any members of the 
federal judiciary experienced in the handling of complex private antitrust suits who 
might be willing to testify on the impact of the proposed legislation. The latter re- 
quest was met with the testimony and written statements of Judges Hubert L. Will 
and William W. Schwarzer on June 9, 1982. I am told that the statements of the two 
Judges were very helpful, instructive and responsive to the needs of the Subcommit- 
tee on Monopolies and Commercial Law, which you chair. At that time and as back- 
ground to the Judges’ testimony, I forwarded to you relevant statistical information 
about private antitrust litigation in United States district courts. _ 

As regards your request for the views and assistance of the Judicial Conference on 
the issue of “whether these proposals would substantially add to the complexity and 
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burden of private antitrust litigation”, I am now prepared to make an interim 
report. Your request was referred to the Conference’s Committee on Court Adminis- 
tration which, in turn, referred it to its Subcommittee on Federal J urisdiction. 
During the September Proceedings of the Judicial Conference, the Conference, upon 
recommendation of the Court Administration Committee, formulated a response to 
your earlier inquiry. In brief, the Conference takes no position on the wisdom or 
priority of adopting legislation adding principles of contribution and claims reduc- 
tion to antitrust law. However, as regards the judicial impact of contribution and 
claims reduction several findings are offered: First, a contribution scheme may sub- 
stantially add to the complexity and burden of managing private antitrust litigation 
by enabling defendants to add new claims and parties, thereby noticeably lengthen- 
ing the time between filing and disposition of antitrust actions; second, antitrust ac- 
tions with contribution, which include multi-party claim actions, will be manageable 
but will require vigorous and careful attention by trial judges and naturally add to 
the quantity of time to be devoted to such cases; third, contribution may complicate 
the settlement process, thereby expanding the time judges must spend on it and will 
likely reduce settlement incentives, thereby tending to lower the probability of set- 
tlement to an appreciable but not otherwise predictable degree; fourth, that a time 
limitation for bringing claims of contribution would be of genuine assistance in 
bringing them to a conclusion, if contribution is adopted; and fifth, that claims re- 
duction does not seemingly involve unmanageable impact or burdens on the district 
courts. 

In closing, I would like to make it clear that I have described to you a Report of 
the Judicial Conference which has not yet been released by the Chief Justice. I do so 
in an attempt to be as responsive as I possibly can to your desire for timely informa- 
tion about the judicial impact of several very important bills pending in the 97th 
Congress. 

With best personal regards. 

Sincerely, 
WIiLuIAM E. Forey, Director. 
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APPENDIX 6 
(Slip Opinion) 


NOTE: Where it is feasible, a syllabus (headnote) will be re- 
teased, as is being done in connection with this case, at the time 
the opinion is issued. The syllabus constitutes no part of the opinion 
of the Court but has been prepared by the Reporter of Decisions for 
the convenience of the reader. See United States vy. Detroit Lumber 
Co., 200 U.S. 321, 337. 


SUPREME COURT OF THE UNITED STATES 


Syllabus 


TEXAS INDUSTRIES, INC. v. RADCLIFF MATERIALS, 
INC., ET AL. 


CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE 
FIFTH CIRCUIT 


No. 79-1144. Argued March 3, 1981—Decided May 26, 1981 


Petitioner and respondents manufacture and sell ready-mix concrete. A 
purchaser of concrete from petitioner filed a civil action against peti- 
tioner in Federal District Court, alleging that petitioner and certain 
unnamed firms had conspired to raise concrete prices in violation of 
§ 1 of the Sherman Act, and seeking treble damages under § 4 of the 
Clayton Act. After learning through discovery that respondents were 
the alleged co-conspirators, petitioner filed a third-party complaint 
against them, seeking contribution should it be.held liable in the original 
action. The District Court dismissed the third-party complaint for 
failure to state a claim upon which relief could be granted, holding that 
federal law does not allow an antitrust defendant to recover in contri- 
bution from alleged co-conspirators. The Court of Appeals affirmed. 

Held: There is no basis in federal statutory or common law for allowing 
federal courts to fashion the right to contribution urged by petitioner. 
Pp. 3-17. 

(a) Congress neither expressly nor implicitly intended to create such 
a right to contribution. Nothing in the Sherman and Clayton Acts 
or in their legislative history refers to contribution, and there is nothing 
to indicate any congressional concern with softening the blow on 
joint wrongdoers. Rather, the very idea of treble damages reveals an 
intent to punish past, and deter future, unlawful conduct, not to 
ameliorate the liability of joint wrongdoers. Pp. 8-9. 

(b) The federal courts are not empowered to fashion a federal com- 

‘ mon-law rule of contribution among antitrust wrongdoers. Contribu- 
tion does not implicate “uniquely federal interests” of the kind that 
oblige courts to formulate federal common law. Moreover, even though 
Congress may have intended to allow federal courts to develop govern- 
ing principles of law in the common-law tradition with regard to sub- 
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Syllabus 


stantive violations of the Sherman Act, it does not follow that Congress 
intended to give courts as wide discretion in formulating remedies to 
enforce the Act or the kind of relief sought through contribution. There 
is nothing in the Act itself, in its legislative history, or in the overall 
legislative scheme to suggest that Congress intended courts to have the 
power to alter or supplement the remedies enacted. Pp. 10-16. 

(c) Regardless of the merits of the conflicting arguments on the com- 
plex policy questions presented by petitioner’s claimed right to con- 
tribution, this is a matter for Congress, not the courts to resolve. Pp. 
16-17. 


604 F. 2d 897, affirmed. 


Bouncer, C. J., delivered the opinion for a unanimous Court. 
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NOTICE: This opinion is subject to formal revision before publication 
in the preliminary print of the United States Reports. Readers are re- 
uested to ing he Reporter of Decisions, Supreme Court of the 
nited States, Washington, D.C. 20543, of any sypemtanhical or other 
ormal errors, in order that corrections may be made 
liminary print goes to press. 


SUPREME COURT OF THE UNITED STATES 


No. 79-1144 


efore the pre 


Texas Industries, Inc. f ; 
Petitioner, ’ [On Writ of Certiorari to the 


United States Court of Ap- 


e peals for the Fifth Circuit. 


Radcliff Materials, Inc., et al. 
[May 26, 1981] 


Cuter Justice Burcer delivered the opinion of the Court. 


This case presents the question whether the federal anti- 
trust laws allow a defendant, against whom civil damages, 
costs, and attorneys fees have been assessed, a right to con- 
tribution from other participants in the unlawful conspiracy 
on which recovery was based. We granted certiorari to re- 
solve a conflict in the circuits. —— U. S. — (1980)2 We 
affirm. : 

I 


Petitioner and the three respondents manufacture and sell 
ready-mix concrete in the New Orleans, La., area. In 1975, 
the Wilson P. Abraham Construction Corp., which had pur- 
chased concrete from petitioner, filed a civil action in the 
United States District Court for the Eastern District of 
Louisiana naming petitioner as defendant;? the complaint 
alleged that petitioner and certain unnamed concrete firms 


*Compare Wilson P. Abraham Construction Corp. v. Texas Industries, 
Inc., 604 F. 2d 897 (CA5 1979), and Olson Farms, Inc. v. Safeway Stores, 
Inc., 1979-2 Trade Cases (CCH) {62,995 (CA10), rehearing en banc 
granted (Dec. 27, 1979), with Professional Beauty Supply, Inc. vy. National 
Beauty Supply, Inc., 594 F. 2d 1179 (CA8 1979). 

?The complaint also named one of petitioner’s former employees as a 
codefendant; this employee has never been served. 
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had conspired to raise prices in violation of § 1 of the Sher- 
man Act, 15 U.S. C. §1, which provides in relevant part: 


“Byery contract, combination in the form of trust or 
otherwise, or conspiracy, in restraint of trade or com- 
merce among the several States, or with foreign nations, 
is declared to be illegal.” 


The complaint sought treble damages plus attorneys fees 
under §4 of the Clayton Act, 15 U. S. C. §15, which 
provides: 

“Any person who shall be injured in his business or 
property by reason of anything forbidden in the anti- 
trust laws may sue therefor in any district court of the 
United States in the district in which the defendant re- 
sides or is found or has an agent, without respect to the 
amount in controversy, and shall recover threefold the 
damages by him sustained, and the cost of suit, includ- 
ing a reasonable attorney’s fee.” * 


Through discovery, petitioner learned that Abraham be- 
lieved respondents were the other concrete producers that 
had participated in the alleged price-fixing scheme.* Peti- 
tioner then filed a third-party complaint against respond- 
ents seeking contribution from them should it be held hable 
in the action filed by Abraham. The District Court dis- 
missed the third-party complaint for failure to state a claim 
upon which relief could be granted, holding that federal law 
does not allow an antitrust defendant to recover in contribu- 
tion from co-conspirators. The District Court also deter- 


’The phrase “antitrust laws” includes the Sherman Act and the Clay- 
ton Act. 15 U.S. C. § 12 (a). 

In 1973, a federal grand jury in Louisiana issued indictments against 
petitioner, respondents (or their corporate predecessors), and certain em- 
ployees charging a price-fixing conspiracy in violation of §1 of the Sher- 
man Act. Each defendant ultimately entered a plea of nolo contendere. 
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mined there was no just reason for delay with respect to that 
aspect of the case and entered final judgment under Rule 
54 (b). 

On appeal, the Court of Appeals for the Fifth Circuit 
affirmed, holding that, although the Sherman and the Clay- 
ton Acts do not expressly afford a right to contribution, the 
issue should be resolved as a matter of federal common law. 
604 F. 2d 897 (1979). The court then examined what it per- 
ceived to be the benefits and the difficulties of contribution 
and concluded that no common-law rule of contribution 
should be fashioned by the courts. 


Il 


_ The common law provided no right to contribution among 
joint tortfeasors. Union Stockyards Co. v. Chicago, Burling- 
ton & Quincy R. Co., 196 U. S. 217 (1905) ; W. Prosser, 
Handbook of the Law of Torts § 50, at 305-307 (4th ed. 
1971). See Merryweather v. Nixan, 8 Term Rep. 186, 101 
Eng. Rep. 1337 (1799). See also Northwest Airlines, Inc. 
v. Transport Workers Union, — U.S. —, —, n. 16 (1981). 
In part, at least, this common-law rule rested on the idea that 
when several tortfeasors have caused damage, the law should 
not lend its aid to have one tortfeasor compel others to share 
in the sanctions imposed by way of damages intended to com- 
pensate the victim. £. g., Atkins v. Johnson, 43 Vt. 78, 81-82 
(1870). See Leflar, Contribution and Indemnity Between 
Tortfeasors, 81 U. Pa. L. Rev. 130, 180-134 (1932). Since the 
turn of the century, however, 39 states and the District of 
Columbia have fashioned rules of contribution in one form or 
another, 10 initially through judicial action and the remainder 
through legislation. See Northwest Airlines, Inc. v. Trans- 
port Workers Union, supra, at —-, and n.16. Because courts 
generally have acknowledged that treble-damages actions 
under the antitrust laws are analogous to common-law ac- 
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tions sounding in tort,® we are urged to follow this trend and 
adopt contribution for antitrust violators. 

The parties and amici representing a variety of business 
interests—as well as a legion of commentators *—have thor- 
oughly addressed the policy concerns implicated in the crea- 
tion of a right to contribution in antitrust cases. With 
poteritially large sums at stake, it is not surprising that the 
numerous and articulate amici disagree strongly over the 
basic issue raised: whether sharing of damage liability will 
advance or impair the objectives of the antitrust laws. 

Proponents of a right to contribution advance concepts of 
fairness and equity in urging that the often massive judg- 
ments in antitrust actions be shared by all the wrongdoers. 


5See, e. g., Solomon v. Houston Corrugated Box Co., 526 F. 2d 389, 
392, n. 4 (CA5 1976); Simpson v. Union Oil Co., 311 F. 2d 764, 768 
(CA9 1963); Northwestern Oil Co. v. Socony-Vacuum Oil Co., 138 F. 2d 
967, 970 (CA7), cert. denied, 321 U.S. 792 (1948); Williamson v. Colum- 
bia Gas & Elec. Corp., 110 F. 2d 15, 18 (CA8 1939), cert. denied, 310 
U.S. 639 (1940). Cf. Connolly v. Union Sewer Pipe Co., 184 U.S. 540, 
552 (1902). Although not expressly characterizing antitrust violations 
as tortious, our opinion in Zemth Radio Corp. v. Hazeltine Research, 
Inc., 401 U. 8. 312, 342-348 (1971), repeatedly referred to common-law 
rules and trends regarding release of joint tortfeasors in determining the 
validity of a release of an alleged antitrust violator. 

6 See, e. g., Cirace, A Game Theoretic Analysis of Contribution and 
Claim Reduction in Antitrust Treble Damages Suits, 55 St. John’s L. 
Rey. 42 (1980); Corbett, Apportionment of Damages and Contribution 
Among Coconspirators in Antitrust Treble Damage Actions, 31 Ford. L. 
Rey. 111 (1962); Easterbrook, Landes & Posner, Contribution Among 
Antitrust Defendants: A Legal and Economic Analysis, 23 J. Law & 
Econ. 331 (1980); Floyd, Contribution Among Antitrust Violators: A 
Question of Legal Process, 1980 B. Y. U. L. Rev. 183; Polinsky & Sha- 
vell, Contribution and Claim Reduction Among Antitrust Defendants: An 
Economic Analysis, 33 Stan. L. Rev. 447 (1981); Note, 63 Cornell L. Rev.. 
682 (1978); Note, 48 Geo. Wash. L. Rev. 749 (1980); Note, 93 Harv. 
L. Rev. 1540 (1980); Note, 78 Mich. L. Rev. 892 (1980); Note, 58 Tex. 
L. Rev. 961 (1980); Recent Developments, 33 Vand. L. Rev. 979 (1980) ; 
Note, 66 Va. L. Rev. 797 (1980). | 
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In the abstract, this position has a certain appeal: collective 
fault, collective responsibility. But the efforts of petitioner 
and supporting amici to invoke principles of equity presup- 
pose a legislative intent to allow parties violating the law 
to draw upon equitable principles to mitigate the conse- 
quences of their wrongdoing. Moreover, traditional equita- 
ble standards have something to say about the septic state of 
the hands of such a suitor in the courts, and, in the context 
of one wrongdoer suing a co-conspirator, these standards simi- 
larly suggest that parties generally in pari delicto should be 
left where they are found. See supra, at 3.7 

The proponents of contribution also contend that. by al- 
lowing one violator to recover from co-conspirators, there is 
a greater likelihood that most or all wrongdoers will be held 
liable and thus share the consequences of the wrongdoing. 
It is argued that contribution would thus promote more vig- 
orous private enforcement of the antitrust laws and thereby 
deter violations, one of the important purposes of the treble- 
damages action under §4 of the Clayton Act. See, e. g., 
Reiter v. Sonotone Corp., 442 U. S. 330, 344 (1979): Bruns- 
wick v. Pueblo Bowl-O-Mat, Inc., 429 U. 8. 477, 485 (1977); 
Hawaii v. Standard Oil Co., 405 U. S. 251, 262 (1972); Perma 
life Mufflers, Inc. v. International Parts Corp., 392 U.S. 134, 
139 (1968). Independent of this effect, a right to contribu- 
tion may increase the incentive of a single defendant to pro- 
vide evidence against co-conspirators so as to avoid bearing 
the full weight of the judgment. Realization of this possi- 
bility may also deter one from joining an antitrust conspiracy. 

Respondents and amici opposing contribution point out 
that an even stronger deterrent may exist in the possibility, 


7 Of course, not all equitable principles apply in antitrust cases. For 
example, in Perma Life Mufflers, Inc. v. International Parts Corp.. 392 
U.S. 134 (1968), the Court held that traditional notions of in pari delicto 
would not bar a franchisee from recovering from its franchisor even 
though the franchisee had sought a franchise and thus, to some degree, 
acquiesced in the scheme alleged to be illegal. 
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even if more remote, that a single participant could be held 
fully liable for the total amount of the judgment. In this 
view, each prospective co-conspirator would ponder long and 
hard before engaging in what may be called a game of “Rus- 
sian roulette.”® Moreover, any discussion of this problem 
must consider the problem of “overdeterrence,” 7. €., the pos- 
sibility that severe antitrust penalties will chill wholly legiti- 
mate business agreements. See United States v. United 
States Gypsum Co., 438 U. S. 422, 441-442 (1978). 

The parties and amici also discuss at length how a right 
to contribution should be structured and, in particular, how 
to treat problems that may arise with the allocation of dam- 
ages among the wrongdoers and the effect of settlements. 
Dividing or apportioning damages among a cluster of co-con- 
spirators presents difficult issues, for the participation of each 
in the conspiracy may have varied. Some may have profited 
more than others; some may have caused more damage to 
the injured plaintiff. Some may have been “leaders” and 
others “followers”; one may be a “giant,” others “pygmies.” * 


8 Economists disagree over whether business decisionmakers, be they 
the high-level or the middle-level management, are “risk averse”; 7. e., 
they would prefer a greater certainty of a small loss to a less certam 
chance of a greater loss. Compare K. Elzinga & W. Breit, The Antitrust 
Penalties 126-129 (1976), with Easterbrook, Landes & Posner, Contribu- 
tion Among Antitrust Defendants: A Legal and Economic Analvysis, 23 
J. Law & Econ. 331, 352, n. 50 (1980). See also Polinsky & Shavell, Con- 
tribution and Claim Reduction Among Antitrust Defendants: An Eco- 
nomic Analysis, 33 Stan. L. Rev. 447, 452-455 (1981); Shavell, Risk Shar- 
ing and Incentives in the Principal and Agent Relationship, 10 Bell J. 
Econ. 55 (1979). 

® A small business that mimics the practices of larger companies may 
be participating directly in the conspiracy or simply “tagging along” with 
larger companies. See, e. g., Markham, The Nature and Significance of 
Price Leadership, 41 Amer. Econ. Rev. 891 (1951); Posner, Oligopoly 
and the Antitrust Laws: A Suggested Approach, 21 Stan. L. Rev. 1562, 
1582 (1969); Washburn, Price Leadership, 64 Va. L. Rev. 691, 693-697, 
708-712 (1978). Although following industry leaders may help support 
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Various formulae are suggested: damages may be allocated 
according to market shares, relative profits, sales to the par- 
ticular plaintiff, the role in the organization and operation of 
the conspiracy, or simply pro rata, assessing an equal amount 
against each participant on the theory that each one is equally 
liable for the injury caused by collective action. In addition 
to the question of allocation, a right to contribution may have 
& serious impact on the incentive of defendants to settle. 
Some amici and commentators have suggested that the total 
amount of the plaintiff’s claim should be reduced by the 
amount of any settlement with any one co-conspirator; others 
strongly: disagree. Similarly, vigorous arguments can be 
made for and against allowing a losing defendant to seek con- 
_ tribution from co-conspirators who settled with the plaintiff 
before trial. Regardless of the particular rule adopted for 
allocating damages or enforcing settlements, the complexity 
of the issues involved may result in additional trial and pre- 
trial proceedings, thus adding new complications to what 
already is complex litigation. See, e. g.; Illinois Brick Co. v. 
Illinois, 431 U. 8. 720, 737-747 (1977). 


Iil 


The contentions advanced indicate how views diverge as 
to the “unfairness” of not providing contribution, the risks 
and trade-offs perceived by decisionmakers in business, and 
the various patterns for contribution that could be devised. 
In this vigorous debate over the advantages and disadvan- 
tages of contribution and various contribution schemes, the 
parties, amici, and commentators have paid less attention 
to a very significant and perhaps dispositive threshold ques- 


an inference of agreement, “this Court has never held that proof of paral- 
lel business behavior by itself conclusively establishes agreement or, 
phrased differently, that such behavior itself constitutes a Sherman Act 
offense.” Theatre Enterprises, Inc. v. Paramount Film Distributing 
Corp., 346 U. S. 537, 541 (1954). 
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tion: whether courts have the power to create such a cause 
of action absent legislation and, if so, whether that authority 
should be exercised in this context. 

Earlier this Term, in Northwest Airlines, Inc. v. Transport 
Workers Union, supra, we addressed the similar question of 
a right to contribution under the Equal Pay Act of 1963, 29 
U. S. C. § 206 (d), and Title VII of the Civil Rights Act 
of 1964, 42 U. S. C. §2000e et seg. We concluded that a 
right to contribution may arise in either of two ways: first, 
through the affirmative creation of a right of action by Con- 
gress, either expressly or by clear implication; or, second, 
through the power of federal courts to fashion a federal com- 
mon law of contribution. —— U. S., at —.*° 


A 


There is no allegation that the antitrust laws expressly 
establish a right of action for contribution. Nothing in these 
statutes refers to contribution, and if such a right exists it 
must be by implication. Our focus, as it is in any case in- 
volving the implication of a right of action, is on the intent 
of Congress. E. g., California v. Sierra Club, — U.S. — 
(1981); Universities Research Assn. v. Coutu, —- U. 8. — 
(1981); Transamerica Mortgage Advisors, Inc. v. Lewis, 444 
U.S. 11 (1979); Touche Ross & Co. v. Reddington, 442 U.S. 
560 (1979). Congressional intent may be discerned by look- 
ing to the legislative history and other factors: e. g., the iden- 
tity of the class for whose benefit the statute was enacted, 
the overall legislative scheme, and the traditional role of the 
States in providing relief. See California v. Sierra Club, 
supra; Cort v. Ash, 422 U.S. 66 (1975). 

Petitioner readily concedes that “there is nothing in the 
legislative history of the Sherman Act or the Clayton Act to 


7° In Northwest Airlines, we decided that no such right exists under the 


Equal Pay Act or Title VII, and we declined to fashion such a right from 
federal common law. 
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indicate that Congress considered whether contribution was 
available to defendants in antitrust actions.” Petitioner's 
Brief, at 10. Moreover, it is equally clear that the Sherman 
Act and the provision for treble-damages actions under the 
Clayton Act were not adopted for the benefit of the partici- 
pants in a conspiracy to restrain trade. On the contrary, 
petitioner “is a member of the class whose activities Con- 
gress intended to regulate for the protection and benefit of 
an entirely distinct class,’ Piper v. Chris-Craft Industries, 
Inc., 430 U. S. 1, 37 (1977) (emphasis added). The very 
idea of treble damages reveals an intent to punish past, and to 
deter future, unlawful conduct, not to ameliorate the liabil- 
ity of wrongdoers. The absence of any reference to contri- 
_ bution in the legislative history or of any possibility that 
Congress was concerned with softening the blow on joint 
wrongdoers in this setting makes examination of other fac- 
tors unnecessary. California v. Sierra Club, supra, at — : 
Touche Ross & Co. v. Reddington, supra, at 574-576. We 
therefore conclude that Congress neither expressly nor im- 
plicitly intended to create a right to contribution." If any 


11 That Congress knows how to define a right to contribution is shown 
by the express actions for contribution under § 11 (f) of the Securities 
Act of 1933, 15 U. S. C. § 77k (f), and §§9 (e) and 18 (b) of the Secu- 
rities Exchange Act of 1934, 15 U.S. C. §§ 78i (e), 78r (b). Some courts 
have extrapolated from these provisions that when an implied right of 
action exists under the securities laws, there also is an implied right to 
contribution. See, e. g., Heizer Corp. v. Ross, 601 F. 2d 330 (CA7 
1979); Globus, Inc. v. Law Research Service, Inc., 318 F. Supp. 955 
(SDNY), aff’d, 442 F. 2d 1346 (CA2 1970), cert. denied, 404 U. S. 941 
(1971); de Haas v. Empire Petroleum Co., 286 F. Supp. 809 (Colo. 1963), 
aff’d in part, rev’d in part, 435 F. 2d 1223 (CA10 1970). We intimate 
no view as to the correctness of these decisions; in any event, they do not 
support implication of a right to contribution when a statute expressly 
creates a damages action but does not provide for contribution. See 
Northwest Airlines, Inc. v. Transport Workers Union, — U.S. —, — 
n, 24 (1981). 


? 
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right to contribution exists, its source must be federal com- 


mon law. 
B 


There is, of course, “no general federal common law.” 
Erie R. Co. v. Tompkins, 304 U. 8S. 64, 78 (1938). Never- 
theless, the Court has recognized the need and authority in 
some limited areas to formulate what has come to be known 
as “federal common law.” See United States v. Standard Oil 
Co., 332 U. S. 301, 308 (1947). These instances are “few 
and restricted,’ Wheeldin v. Wheeler, 373 U. S. 647, 651 
(1963), and fall into essentially two categories: those in 
which a federal rule of decision is “necessary to protect 
uniquely federal interests,” Banco Nacional de Cuba v. Sab- 
batino, 376 U. S. 398, 426 (1964), and those in which Con- 
gress has given the courts the power to develop substantive 
law, Wheeldin v. Wheeler, supra, at 652. 


Coe 

The vesting of jurisdiction in the federal courts does not 
in and of itself give rise to authority to formulate federal 
common law, United States v. Little Lake Misere Land Co., 
412 U.S. 580, 591 (1973), nor does the existence of congres- 
sional authority under Art. I mean that federal courts are 
free to develop a common law to govern those areas until 
Congress acts. Rather, absent some congressional authoriza- 
tion to formulate substantive rules of decision, federal com- 
mon law exists only in such narrow areas as those concerned 
with the rights and obligations of the United States,?? inter- 
state and international disputes implicating the conflicting 
rights of States or our relations with foreign nations,"* and 


12 See, e. g., United States v. Little Lake Misere Land Ca. 212 U.S: 
580 (1973); Clearfield Trust Co. v. United States, 318 U. S. 363 (1948). 
13 See, e. g., Illinois v. Milwaukee, 406 U.S. 91 (1972); Banco Nacional 
de Cuba v. Sabbatino, 376 U. S. 398 (1964); Hinderlider v. La Plata 
River & Cherry Creek Ditch Co., 304 U.S. 92 (1938). Many of these 
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admiralty cases.* In these instances, our federal system 
does not permit the controversy to be resolved under state 
law, either because the authority and duties of the United 
States as sovereign are intimately involved or because the 
interstate or international nature of the controversy makes 
it inappropriate for state law to control. 

In areas where federal common law applies, the creation 
of a right to contribution may fall within the power of the 
federal courts. For example, in Cooper Stevedoring Co. v. 
Fritz Kopke, Inc., 417 U. 8. 106 (1974), we held that con- 
tribution is available among joint tortfeasors for injury to a 
longshoreman. But that claim arose within admiralty juris- 
diction, one of the areas long recognized as subject to federal 
common law, see Edmonds v. Compagnie General Transat- 
_ lantique, 443 U. S. 256, 259 (1979); our decision there was 
based, at least in part, on the traditional division of damages 
in admiralty not recognized at common law, see 417 U. S., 
at 110. Cooper Stevedoring thus does not stand for a gen- 
eral federal common-law right to contribution. See North- 
west Airlines, Inc. v. Transport Workers Union, supra, — 
U. S., at —. 

The antitrust laws were enacted pursuant to the power of 
Congress under the Commerce Clause, Art. I, §8, cl. 3, to 
regulate interstate and foreign trade, and the case law con- 


cases arise from interstate water disputes. Such cases do not directly in- 
volve state boundaries, disputes over which more often come to this 
Court under our original jurisdiction; they nonetheless involve especial 
federal concerns to which federal common law applies. In Hinderlider 
v. La Plata River & Cherry Creek Ditch Co., supra, at 110, decided the 
same day as Erie, the Court observed: 
“Jurisdiction over controversies concerning rights in interstate streams 
is not different from those concerning boundaries. These have been rec- 
ognized as presenting federal questions.” 

14See, e. g., Edmonds y. Compagnie Generale Transatlantique, 443 
U. S. 256 (1979); Fitzgerald v. United States Lines Co., 374 U.S. 16 
(1963). 
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struing the Sherman Act now spans nearly a century. 
Nevertheless, a treble-damages action remains a private suit 
involving the rights and obligations of private parties. Ad- 
mittedly, there is a federal interest in the sense that vindica- 
tion of rights arising out of these congressional enactments 
supplements federal enforcement and fulfills the objects of 
the statutory scheme. Notwithstanding that nexus, contri- 
bution among antitrust wrongdoers does not involve the 
duties of the Federal Government, the distribution of powers 
in our federal system, or matters necessarily subject to fed- 
eral control even in the absence of statutory authority. Cf. 
Bank of America v. Parnell, 352 U. S. 29, 33 (1956). In 
short, contribution does not implicate “uniquely federal in- 
terests” of the kind that oblige courts to formulate federal 
common law. 
(2) 

Federal common law also may come into play when Con- 
gress has vested jurisdiction in the federal courts and em- 
powered them to create governing rules of law. See Wheel- 
din v. Wheeler, supra, 373 U. S., at 652. In this vein, this 
Court has read § 301 (a) of the Labor Management Rela- 
tions Act, 29 U. 8. C. § 185 (a), not only as granting juris- 
diction over defined areas of labor law but also as vesting 
in the courts the power to develop a common law of labor- 
management relations within that jurisdiction. Teztile 
Workers v. Inncoln Mills, 353 U. S. 448 (1957). A similar 
situation arises with regard to the first two sections of the 
Sherman Act, which in sweeping language forbid “every con- 
tract, combination . . . , or conspiracy, in restraint of trade” 
and “monopoliz[ing], or attempt[ing] to monopolize, . 
any part of the trade or commerce....” 15 U.S.C. §§ 1, 2. 
We noted in National Society of Professional Engineers v. 
United States, 435 U. S. 679, 688 (1978): 


“Congress, however, did not intend the text of the 
Sherman Act to delineate the full meaning of the statute 
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or its applications in concrete situations. The legisla- 
tive history makes it perfectly clear that it expected the 
court to give shape to the statute’s broad mandate by 
drawing on common-law tradition.” 


Accord, United States v. United States Gypsum Co., supra, 
438 U.S., at 488, and n. 14; 2 P. Areeda & D. Turner, Anti- 
trust Policy 302 (1978). See 21 Cong. Rec. 2456, 2460, 
3149, 3152 (1890).** 

It does not necessarily follow, however, that Congress in- 
tended to give courts as wide discretion in formulating rem- 
edies to enforce the provisions of the Sherman Act or the 
kind of relief sought through contribution. The intent to 
allow courts to develop governing principles of law, so un- 
mistakably clear with regard to substantive violations, does 
‘not appear in debates on the treble-damages action created in 
_ §7 of the original Act, 26 Stat. 209° Floyd, Contribution 

Among Antitrust Violators: A Question of Legal Process, 
1980 B. Y. U. L. Rev. 183, 228. In the Senate debates of 
1890, Senator Morgan described the type of authority given 


the courts: 7 


“Now, whoever recovers upon this statute, in what- 
ever court he may go to, will recover upon the statute. 
It is very true that we use common-law terms here and 


15 Congress assumed the courts would refer to the existing law of 
monopolies and restraints on trade. See, e. g., Mitchel v. Reynolds, 1 P. 
Wms. 181, 24 Eng. Rep. 347 (K. B. 1711); Darcy v. Allein, 11 Coke 84, 
77 Eng. Rep. 1260 (K. B. 1603). See generally P. Areeda, Antitrust 
Analysis 44-46 (3d ed. 1981); Letwin, The English Common Law Con- 
cerning Monopolies, 21 U. Chi. L. Rev. 355 (1954). 

16 Section 4 of the Clayton Act, 15 U. S. C. § 15, which provides the 
private treble-damages action, derives from §7 of the Sherman Act as 
originally enacted. See H. R. Rep. No. 627 (pt. 1), 63d Cong., 2d Sess., 
at 14. (1914). Congress repealed the original §7 in 1955, Act of July 7, 
1955, 63 Stat. 282, as being redundant of Clayton Act §4, H. R. 
Rep. No. 422, 84th Cong., Ist Sess., at 2 (1955); S. Rep. No. 619, 84th 
Cong., Ist Sess., at 2 (1955). 
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common-law definitions in order to define an offense 
which is in itself comparatively new, but it is not a com- 
mon-law jurisdiction that we are conferring upon the 
circuit courts of the United States.” 21 Cong. Ree. 3149 
(1890) (emphasis added). 


The, Senator added that common-law actions in state courts 
might still exist, but recovery of treble.damages would not be 
available, for its source is federal, not state, law. Ibid. 
This description of the power of federal courts under the Act 
suggests a sharp distinction between the lawmaking powers 
conferred in defining violations and the ability to fashion 
the relief available to parties claiming injury.” 

In contrast to the sweeping language of §§ 1 and 2 of the 
Sherman Act, the remedial provisions defined in the anti- 
trust laws are detailed and specific: (1) violations of §§ 1 
and 2 are crimes; (2) Congress has expressly authorized a 
private right of action for treble damages, costs, and reason- 
able attorneys’ fees; ** (3) other remedial sections also pro- 
vide for suits by the United States to enjoin violations? or 
for injury to its “business or property,” *° and parens patriae 
suits by state attorneys general; 7* (4) Congress has provided 
that a final judgment or decree of an antitrust violation in 
one proceeding will serve as prima facie evidence in any sub- 
sequent action or proceeding; *? and (5) the remedial provi- 


17 Courts, of course, should be wary of relying on the remarks of a 
single legislator, and Senator Morgan’s comments are not unambiguous. 
Yet it is clear that when the Sherman Act was adopted the common law 
did not provide a right to contribution among tortfeasors participating 
in proscribed conduct. One permissible, though not mandatory, infer- 
ence is that Congress relied on courts’ continuing to apply principles in 
effect at the time of enactment. See, e. g., Edmonds v. Compagnie Gen- 
erale Transatlantique, 443 U. S.-256, 278 (1979). 

78 Clayton Act §4 (original version at Sherman Act § 7). 

19Sherman Act §4, 15 U.S. C. §4. 

20 Clayton Act §4A, 15 U.S. C. § 15a. 

21 Clayton Act §§ 4C-4H, 15 U.S. C. §§ 15c—15h. 

22 Clayton Act §5 (a), 15 U.S. C. § 16 (a). 
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sions in the antimerger field, not at issue here, are also quite 
detailed. 


“The presumption that a remedy was deliberately 
omitted from a statute is strongest when Congress has 
enacted a comprehensive legislative scheme including 
an integrated system of procedures for enforcement.” 
Northwest Airlines, Inc. v. Transport Workers Union, 
supra, — U.5S., at —. 


That presumption is strong indeed in the context of antitrust 
violations; the continuing existence of this statutory scheme 
for 90 years without amendments authorizing contribution 
is not without significance. There is nothing in the statute 
itself, in its legislative history, or in the overall regulatory 
scheme to suggest that Congress intended courts to have the 
power to alter or supplement the remedies enacted. 

Our cases interpreting the treble-damages action, see, €. g., 
Hawan v. Standard Oil Co., 405 U. S. 251 (1972); Zenith 
Radio Corp. v. Hazeltine Research,-Inc., 401 U. S. 321 
(1971); Perma Life Mufflers, Inc. v. International Parts 
Corp., 392 U.S. 134 (1968), do not suggest that, in the past, 
we have invoked some broad-ranging common-law source for 
creating a cause of action. Nor does the judicial determina- 
tion that defendants should be jointly and severally liable 
suggest that courts also may order contribution, since joint 
and several liability simply ensures that the plaintiffs will be 
able to recover the full amount of damages from some, if 
not all, participants. See City of Atlanta v. Chattanooga 
Foundry & Pipeworks, 127 F. 23, 26 (CA6 1903), aff'd, 203 
U. S. 390 (1906). These cases do no more than identify the 
scope of the remedy Congress itself has provided. See Floyd 
227-231. 


“In almost any statutory scheme, there may be a need 
for judicial interpretation of ambiguous or incomplete 


28 Clayton Act §§ 7-11, 15 U.S. C. §§ 18-21. 
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provisions. But the authority to construe a statute is 
fundamentally different from the authority to fashion a 
new rule or to provide a new remedy which Congress 
has not decided to adopt.” Northwest Airlines, Inc. v. 
Transport Workers Union, supra, — U.S., at —. 


We are satisfied that neither the Sherman Act nor the Clay- 
ton Act confers on federal courts the broad power to formu- 
late the right to contribution sought here. 


IV 


The policy questions presented by petitioner’s claimed 
right to contribution are far reaching. In declining to pro- 
vide a right to contribution, we neither reject the validity of 
those arguments nor adopt the views of those opposing con- 
tribution. Rather, we recognize that, regardless of the merits 
of the conflicting arguments, this is a matter for Congress, 
not the courts, to resolve. 

The range of factors to be weighed in deciding whether a 
right to contribution should exist demonstrates the inappro- 
priateness of judicial resolution of this complex issue. As- 
certaining what is “fair” in this setting calls for inquiry into 
the entire spectrum of antitrust law, not simply the elements 
of a particular case or category of cases. Similarly, whether 
contribution would strengthen or weaken enforcement of the 
antitrust laws, or what form a right to contribution should 
take, cannot be resolved without going beyond the record of 
a single lawsuit. As in Diamond v. Chakrabarty, 447 U. S. 
308, 317 (1980): 

“The choice we are urged to make is a matter of high 
policy for resolution within the legislative process after 
the kind of investigation, examination, and study that 
legislative bodies can provide and courts cannot. That 
process involves the balancing of competing values and 
interests, which in our democratic system is the business 
of elected representatives. Whatever their validity, the 
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contentions now pressed on us should be addressed to the 
political branches of the Government, the Congress and 
the Executive, and not to the courts.” 


Accord, United States v. Topco Associates, 405 U. S. 596, 
611-612 (1972). 

Because we are unable to discern any basis in federal sat- 
utory or common law that allows federal courts to fashion 
the relief urged by petitioner, the judgment of the Court of 
Appeals ig 


Affirmed. 
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Since the court is able to dispose of this 
matter for the above stated reasons, the 
court finds it unnecessary to address the 
defendants’ other defenses (particularly 
those which are peculiar to Dr. Pepper 
alone), although the questions raised seem 
to the court to be meritorious. 


In conclusion, therefore, the court finds 
that the defendants’ motions must be 
granted for the reason that the plaintiff has 
failed to provide any evidence from which 
a reasonable inference could be drawn that 


any injury causally related to an antitrust 
violation has been suffered by the plaintiff. 
Pretermitting the question of whether the 
acquisition of the Wilcox franchise by LCC 
might operate so as to restrain trade, this 
paper chase is nonetheless at an end, since 
the plaintiff is unable to establish the above 
stated essential element of its claim. 


For the reasons above stated, the de- 
fendants’ motion for summary judgment 
should be, and hereby is Granted. 


[1 64,960] Burlington Industries, Inc., and Madison Throwing Co., Inc., Plaintiffs- 
Appellees/Cross-Appellants v. Milliken & Co., Milliken Research Corp., Chavanoz, S. A., 
ASA, S. A. and ARCT, Inc., Defendants-Appellants/Cross-Appellees; The Duplan Corp., 
et al., Plaintiffs v. Deering Milliken, Inc., Deering Milliken Research Corp., Moulinage 
et Retorderie de Chavanoz, Ateliers Roannais de Constructions Textiles, and ARCT, Inc., 
Defendants (No. 81-1823); Burlington Industries, Inc. and Madison Throwing Co., Inc., 
Plaintiffs-Appellees/Cross-Appellants v. Milliken & Co., Milliken Research Corp., Chava- 
noz, S. A., ASA, S. A. and ARCT, Inc., Defendants-Appellants/Cross-Appellees; The 
Duplan Corp., et al., Plaintiffs v. Deering Milliken, Inc., Deering Milliken Research 
Corp., Moulinage et Retorderie de Chavanoz, Ateliers Roannais de Constructions Tex- 
tiles, and ARCT, Inc., Defendants (No. 81-1824); Burlington Industries, Inc. and Madison 
Throwing Co., Inc., Plaintiffs-Appellees/Cross-Appellants v. Milliken & Co., Milliken 
Research Corp., Chavanoz, S. A., ASA, S. A. and ARCT, Inc., Defendants-Appellants/ 
Cross-Appellees; The Duplan Corp., et al., Plaintiffs v. Deering Milliken, Inc., Deering 
Milliken Research Corp., Moulinage et Retorderie de Chavanoz, Ateliers Roannais de 
Constructions Textiles, and ARCT, Inc., Defendants (No. 81-1825); Burlington Indus- 
tries, Inc. and Madison Throwing Co., Inc., Plaintiffs-Appellees/Cross-Appellants v. 
Milliken & Co., Milliken Research Corp., Chavanoz, S. A. ASA, S. A., and ARCT, 
Inc., Defendants-Appellants/Cross-Appellees; The Duplan Corp., et al, Plaintiffs v. 
Deering Milliken, Inc., Deering Milliken Research Corp., Moulinage et Retorderie de 
Chavanoz, Ateliers Roannais de Constructions Textiles, and ARCT, Inc., Defendants 
(No. 82-1240). 


U. S. Court of Appeals, Fourth Circuit. Decided September 23, 1982. Appeal from 
U. S. District Court, District of South Carolina, at Spartanburg. 


Sherman and Clayton Acts 


Private Suits—Damages—Selling Price Differential as Amount of Damages—Knitting 
Machine Patents—Royalty Payments.—Knitting machine patent licensees and sub- 
licensees that had fixed royalties, to the detriment of machine purchasers, were entitled 
to conduct discovery and show the difference between the overall price paid for the 
machines in the context of the royalty-maintenance conspiracy and the overall price 
that would have been paid in an untainted market. A trial court ruling that the damages 
equalled the amount of royalties paid minus considerations received as support services 
was reversed and the case remanded. While the royalties paid could serve as a prima facie 
or yardstick of damages, the licensees and sublicensees had to be afforded the opportunity 


to prove that the actual royalties paid did not equal the overcharge. See {[ 5025, 5060.10, 
9302.30. s 


Cal. Computer Products v. Intern. Business “‘c) causal ‘antitrust’ injury." 


Machines [1979-1 TRADE CASES { 62,713], 613 
F. 2d 727, 732 (9th Cir. 1979). 

The court went on to state, at p. 735-36: 

There are three essential elements to a suc 
cessful claim of Sec. 2 monopolization: 

“‘a) the possession of monopoly power in the 
relevant market; 

““‘b) the willful acquisition or maintenance 
of that power; and 


{ 64,960 


There are four elements to a successful claim 
of Sec. 2 attempt to monopolize: 

““a) specific intent to control prices or des- 
troy competition with respect to a part of 
commerce; 

““b) predatory or anticompetitive conduct di- 
rected to accomplishing the unlawful purpose; 

““c) a dangerous probability of success; and 

“‘d) causal ‘antitrust’ injury."’ 


© 1982, Commerce Clearing House, Inc. 
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Private Suits—Defenses—In Pari Delicto and Unclean Hands—Timeliness—Active 
Participation—Royalty Maintenance—Knitting Machines.—In the damages portion of a 
patent royalty price-fixing case, the patent licensees and sublicensees could not present 
evidence that a knitting machine purchaser secretly obtained the use of unlicensed 
knitting equipment gaining a cost advantage over its competitors, caused the supplier of 
the unlicensed equipment to settle a patent infringement suit and become a licensee for a 
knitting machine manufacturer and distributor, and preserved its cost advantage by 
inducing the supplier to kick back royalties paid by the manufacturer. Success{ul assertion 
of that in pari delicto defense would have gone to the issue of liability, and was properly 
excluded. Even if the defense had been timely raised, the owner, licensees and sub- 
licensees produced no proof in the liability phase of the trial that the purchaser played 
any role in the collusive settlement by which they fixed royalties and the defense would 
have failed. The defendants also could not assert a defense of unclean hands to bar 
recovery of damages by the purchaser. See J] 9211.04, 9211.61. 


Private Suits—Defenses—Prior Adjudications—Collateral  Estoppel—Patent Suit 
Decree—Subsequent Patent Invalidity—A knitting machine purchaser that had orches- 
trated a consent decree reciting the validity of a manufacturer’s patent on the machine 
was not precluded in a later royalty price-fixing suit from employing a damages theory, which 
assumed that the patents would have been invalidated in the absence of a conspiracy to fix royal- 
ties. The validity or invalidity of the patents was not an essential element of the proven 
antitrust violation and the 1963 consent decree did not estop the purchaser from claiming 
royalty-based damages under the Clayton Act on the theory that the patents became 
unenforceable in 1964 because of their misuse in an antitrust conspiracy. See {[ 9214. 


Private Suits—Federal Statute of Limitations—Compulsory Counterclaims—Breach 
of License Agreement——Yarn producers that prevailed on independent antitrust counter- 
claims and allegations of antitrust violations as defenses to enforcement of license agree- 
ments with a knitting machine use licensee, were permitted to recover damages four 
years prior to the licensee’s institution of respective suits for breach of license agree- 
ments against the purchasers, because the counterclaims arose out of the transaction that 
was the subject of the licensee’s suit. See J 9128.23. ; 


Private Suits—Corporations—Merger During Litigation—Subsidiary. as Unnamed 
Plaintiff—Parent’s Entitlement to Subsidiary’s Claim.—A yarn producer was not required 
to serve explicit notice that part of its damages claim in a royalty price-fixing case 
against knitting machine use licensees and sublicensees were derived from a wholly owned 
subsidiary, which merged with the producer during the liability phase of the trial. The 
producer succeeded automatically to the claims of its merged subsidiary and was entitled 
to sue on those claims in its own name for a period not barred by limitations, and the 
licensees and sublicensees could demonstrate no actual prejudice from the producer’s 
failure to give specific notice of the subsidiary’s claims. See {[ 9034. 


Private Suits—Damages Formulas—Royalty Price-Fixing—Royalties Paid Minor 
Services Rendered—Yam Producers.—In a royalty price-fixing suit between yarn producers 
and licensees and sublicensees of a knitting machine patent, damages arrived at by 
deducting services rendered by the licensees and sublicensees from the royalties paid were 
not clearly erroneous. See {[ 9032. 


Private Suits—Damages—Multiple Parties—Joint Tort-Feasors—Claim Reduction— 
Royalty Price-Fixing.—Non-settling co-conspirators in a royalty price-fixing suit were not’ 
entitled to a reduction in damages before trebling in the amount of a settlement by a 
co-conspirator. Such claim reduction would convert joint and several liability for treble- 
damage awards from a legal rule of general applicability to a case-by-case determination 
of fairness and would clash with the unqualified language of the Clayton Act entitling 
antitrust plaintiffs to recover their damages threefold. Whether applied selectively or 
uniformly, claim reduction would amount to a fundamental departure from joint and 
several liability, which had been the established doctrine of antitrust law for the better 
part of a century and which Congress had not seen fit to disapprove. The conspirators 
were entitled to a reduction in the amount of the settlement after the damages were 
trebled to prevent a double recovery by the complaining yarn producers. See {] 9302.50, 
9302.80. 

Vacating and remanding 1982-1 Trade Cases ff 64,547. 
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For plaintiffs-appellees/cross-appellants: David L. Foster (Michael C. Lambert, 
James J. Calder, Jonathan P. Wolfert, Willkie Farr & Gallagher, with him on brief), 
William K. West, Jr. (W. Warren Taltavull, Cushman, Darby & Cushman, with him on 
brief), McNeill Smith (Michael R. Abel, Smith, Moore, Smith, Schell & Hunter, with 
him on brief). For defendants-appellants/cross-appellees: Jay Topkis (Simon H. Rifkind, 
Steven B. Rosenfeld, Gerard E. Harper, Mary Lu Bilek, Paul, Weiss, Rifkind, Wharton 
& Garrison, with him on brief), Griffin Bell (Howard E. Manning, Sr., Manning, Fulton 


& Skinner, with him on brief). 


Before: Winter, Chief Judge, ButzNer and Hatt, Circuit Judges. 


[Opinion] 

Winter, Ch. J.: This is an antitrust case 
in which the district court found a con 
tinuing horizontal antitrust conspiracy to 
stabilize and maintain production royalties 
on false twist machines and to monopolize 
the United States market for these ma- 
chines.. The core of the conspiracy was 
a 1964 settlement agreement of certain 
patent litigation then pending between Lee- 
sona Corporation (a nonparty to the present 
case) and defendants which had the effect, 
as found by the district court, of stabilizing 
and maintaining the royalties charged by 
the coconspirators. After we modified the 
district court’s determination of liability to 
include all defendants, Duplan Corp. v. 
Deering Milliken, Inc. {1979-1 TRAvE CASES 
7 62,516], 594 F. 2d 979 (4 Cir. 1979), cert. 
denied, 444 U. S. 1015 (1980), the district 
court decided the issue of damages. Initially 
it awarded plaintiffs treble damages in the 
aggregate sum of $20,902,005.39, and ail 
parties appealed. While the appeals were 
pending, we remanded the case to the dis- 
trict court at its request to enable it to 
reconsider its ruling, and the district court 
reduced its award to $7,462,211.67. The 
previous appeals from the damage award 
and an appeal from the order reducing 
damages are now before us. We vacate 
the award and remand the case for further 
proceedings. 


I 


The facts of the case were extensively 
found by the district court prior to the 
previous appeal. Duplan Corp. v. Deering 
Milliken, Inc. [1979-1 Trape CAsEs { 62,597], 
444 F. Supp. 648 (D. S. C. 1977). We will 
repeat them only insofar as they bear on 
the issues before us and then only in con- 
nection with the issues to which they re- 
late. From the several appeals, there are 
seven issues that we must consider: 


1. Whether the district court properly 
applied the measure of damages and cor- 


2 As originally instituted, the litigation in- 
volved charges of a vertical antitrust con- 
spiracy, patent misuse, patent validity and in- 
fringement and nonpayment of royalties. These 


{ 64,960 


rectly excluded evidence proffered by de- 
fendants as to the price plaintiffs would 
have paid for false twist equipment ab- 
sent the price-fixing conspiracy. 


2. Whether defendants should have 
been permitted to prove, in the damages 
phase of the trial, that plaintiffs partici- 
pated in the price-fixing conspiracy and 
are therefore barred from all recovery. 

3. Whether plaintiffs are estopped 
from recovering royalty-based damages 
because of their role in other litigation 
which resulted in a ruling that Leesona’s 
patents were valid. 


4. Whether the district court properly 
applied the statute of limitations to plain- 
tiff’s antitrust claims. 


5. Whether plaintiff Madison Throwing 
Company, Inc. (Madison) may recover 
damages sustained’ by a wholly-owned 
subsidiary of Madison which was merged 
into Madison during the pendency of the 
litigation. 

6. Whether the district court erred in 
calculating the value of support services 
provided to plaintiffs by defendant Deering 
Milliken. Research Corporation (DMRC) 
and Leesona Corporation (Leesona) dur- 
ing the damages period, and in excluding 
that value from the royalty-based damr 
ages before trebling. 


7. Whether the district court erred 
in recognizing a defense of “claim reduc- 
tion,” whereby it reduced the initial award 
against defendants by excluding treble 
damages attributable to Leesona on’ the 
grounds that plaintiffs had settled with 
Leesona ina related case. 


We address these issues seriatim. 


i: 


To approach the issue of whether the 
measure of damages recoverable by plain- 
tiffs was properly applied and to consider 
whether the district court erred in exclud- 
ing evidence proffered by defendants om 
the maiter of damages, it is necessary to 
aspects of the case have all either been finally 


decided or superseded by the finding of the 
horizontal conspiracy. 


© 1982, Commerce Clearing House, Inc. 
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describe the context in which these ques- 
tions arise.” 


[False Twist Machinery Patent] 


Defendant Moulinage et Retorderie de 
Chavanoz (Chavanoz) owned patents cover- 
ing specific features of false twist machinery 
and thus had the right to make, use and 
sell machinery incorporating the patented 
features. It divided up its rights by licen- 
sing defendant Ateliers Roannais de Con- 
structions Textiles (ARCT-France) to 
make and sell patented’ machines, while 
licensing DMRC to use the patented ma- 
chines in the United States. ARCT-France 
issued a sublicense to Whitin Machine 
Works (Whitin) enabling it to sell the 
machinery in the United States. Whitin 
fixed its owni price for the machines it sold, 
but agreed to sell only to purchasers ap- 
proved by Chavanoz or DMRC. At a 
later date, ARCT, Inc. (ARCT) was in- 
corporated to be the exclusive American 
distributor of machines manufactured by 
ARCT-France. Like Whitin, ARCT sold 
machines only to purchasers who were 
licensed to use them. DMRC issued sub- 
licenses to throwsters to enable them to 
operate the machines purchased from 
Whitin and ARCT. DMRC required its 
use sublicensees to pay royalties based on 
the amount of yarn produced on the ma- 
chines, and DMRC was required by the 
provisions of its license from Chavanoz to 
pay a portion of these production royalties 
to Chavanoz. 


Plaintiffs Burlington Industries, Inc. 
(Burlington) and Madison® are throwsters 
who purchased ARCT machines from 
Whitin and obtained use sublicenses from 
DMRC. They thus paid Whitin a given 
sum for the purchase of the machines and 
DMRC a royalty for the use of the ma- 
chines. A portion of what was collected 
by DMRC was remitted to Chavanoz. 


At the time that Chavanoz’s patented 
device was introduced into the American 
market, Leesona was the sole established 
competing manufacturer and distributor of 
false twist equipment. It, too, charged its 
throwster customers a production royalty 
for the use of its machines. The royalties 
charged by Leesona were roughly com- 
parable to those charged by DMRC. Lee- 
sona sued Whitin for patent infringement 
in 1960, and the suit was settled in 1964 


3In the instant case, the fact of damage, an 
essential ingredient to a showing of antitrust 
lability, was conclusively established in the 
lability phase of the triaL We are concerned 
now only with the measure of actual damages. 


Trade Regulation Reports 


when the competing patent owners ex- 
changed covenants not to sue each other 
or their respective licensees. In the lia- 
bility phase of the present case, the district 
court found that the effect of the settle- 
ment was to fix royalties on false twist 
equipment to the detriment of plaintiffs. 
Having been affirmed in a previous appeal, 
that finding and the resulting liability are 
no longer at issue. 


[Amount of Damages] 


Prior to the trial on damages, the district 
court, on motion of the plaintiffs, ruled 
on the scope of the damages inquiry. It 
held that “proof of the payment of royalties 
by the plaintiffs following the illegal com- 
bination found to have existed between 
DMRC and Leesona sufficed to establish 
the fact of damage, and . . . proof of the 
amount of such royalties . . . will suffice 
to establish a prima facie case of actual 
damages subject to diminution by the value 
of any considerations received by the plain- 
tiffs in return for the royalties such as 
‘support services’ allegedly furnished plain- 
tiffs by DMRC during the damages period.” 
In pursuance of that concept, the district 
court awarded Burlington and its subsidi- 
ary Madison, for the various periods of 
liability, treble the royalties they had paid 
to DMRC amd Leesona, diminished only 
by the value of support services furnished 
by DMRC and Leesona and an amount 
received by Burlington from Leesona in 
settlement of separate but related litigation. 
In accordance with our mandate in the 
prior appeal, the judgment was entered 
against all defendants. Although Leesona 
is not a party to the case, royalties which 
plaintiffs paid to it were treated as ani item 
of damage against the other defendants 
on the theory that they were coconspirators 
with Leesona and hence were jointly and 
severally liable for the entire damage to 
the victims of the conspiracy. 


This appeal presents no dispute about 
the governing principle for the measure 
ment of damages in a price-fixing case. 
Plaintiffs are entitled to recover the over- 
charge stemming from the illegal combi 
nation—4. e., the difference between the 
prices actually paid and the prices that 
would have been paid absent the con- 
spiracy. See, e.g., The Hanover Shoe, Inc. 
v. United Shoe Machinery Corp. [1968 TRADE 


3 When this litigation began, Madison was 
Burlington’s wholly-owned subsidiary. During 
the litigation Madison was merged into Bur 


lington. 
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Cases J 72,490], 392 U. S. 481, 489 (1968); 
American Crystal Sugar Co. v. Mandeville 
Island Farms, Inc. [1952 TrapE CASES 
{ 67,246], 195 F. 2d 622, 625 (9 Cir.), cert. 
denied, 343 U. S. 957 (1952); 15 J. von 
Kalinowski, Antitrust Laws and Trade Regu- 
lation J 115.03[3], at 115-27 (1982); see also 
Phillips v. Crown Central Petroleum Corp. 
[1979-2 Trape Cases { 62,743], 602 F. 2d 
616, 632-33 (4 Cir. 1979), cert. denied, 444 
U. S. 1074 (1980). The district court recog- 
nized this abstract measure. It ruled, how- 
ever, that in the circumstances of this 
case the entire amount of royalties paid 
to the coconspirators constitutes an over- 
charge and hence is recoverable as dam- 
ages. Having made this ruling, the district 
court saw no need for further inquiry into 
the amount which plaintiffs would have 
paid for the purchase and use of false 
twist machinery in the absence of the 
royalty-maintenance conspiracy. It per- 
mitted discovery only as to the amount of 
royalties actually paid and the value of 
off-setting support services, and it refused 
defendants’ offer to prove that the actual 
royalties paid did not im fact equal the 
amount of the overcharge resulting from 
the conspiracy.* 


The sole precedent directly on point is 
contrary to the district court’s ruling. Al- 
den-Rochelle, Inc v. American Society of 
Composers, Authors & Publishers [1948-1949 
TraDE Cases { 62,288], 80 F. Supp. 888 
(S. D. N. Y. 1948), concerned a claim for 
damages arising from ASCAP’s. licensing 
program, which had been held to violate 
the antitrust laws. Plaintiffs argued that, 
because the licensing scheme constituted 
unlawful price-fixing, they were entitled 
to recover all of the license fees which they 
had paid. This theory was rejected with 
the statement that an antitrust plaintiff 
cannot rest on a showing of injury, but 
must also demonstrate the basic facts from 
which a court may reasonably approximate 
the amount of his damages. See id. at 898. 
In words that are striking for their impli- 
cations in the present case, the Alden-Ro- 
chelle court concluded: “A plaintiff does not 
satisfy that burden by offering no proof at 


‘Defendants offered to substantiate this 
theory by showing that if Leesona had lost its 
right to collect royalties, it would have in- 
creased the lump-sum purchase price for its 
machines, because ‘‘[t]he price of our machin- 
ery has always been a combination of machine 
price and royalty'’; that Leesona could have 
collected royalties on other patents even if the 
patents safeguarded by the conspiratorial settle- 
ment had been invalidated; that market demand 
was so strong that Leesona could have raised 
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all, except what he paid the violator.” Jd. 
Cf. Yoder Brothers, Inc. v. Californta-Florida 
Plant Corp. [1976-2 Trape CAses { 61,047], 
537 F. 2d 1347, 1376 & n. 29 (5 Cir. 1976) 
(upon proof of an antitrust conspiracy by 
patent holders, the finder of fact should 
consider both the “total amount of royalties 
paid” and evidence of what a “ ‘reasonable’ 
royalty rate’ would have been), cert. denied, 
429 U. S. 1094 (1977). 


Both legal and economic logic support 
the rule articulated in Alden-Rochelle and 
require its application here. As the district 
court indicated in the liability phase of this 
case, the payment of production royalties 
to DMRC and Leesona “constituted in 
effect a part of the purchase price for 
machines.” Accord, In re Yarn Processing 
Patent Validity Litigation [1976-2 TRaAbDE 
Cases § 61,147], 541 F. 2d 1127, 1136 (5 
Cir. 1976), cert denied sub nom. Lex Tex 
Ltd. v. Universal Textured Yarns, Inc., 433 
U. S. 910 (1977). Implicit in the notion 
that royalties were essentially deferred 
components of a comprehensive sales price, 
which also included an initial lump-sum 
payment, is the possibility that the lump 
sum might have been increased to make up 
for a loss of royalties. This is particularly 
clear in Leesona’s case, since it directly 
charged manufacturers of its equipment a 
royalty on manufacturing licenses and 
throwsters a royalty on use licenses. Hence, 
if Leesona had been unable to maintain its 
use royalties, it might have responded by 
increasing manufacturing royalties or its 
initial sales price, subject only to market 
constraints. See id. The same factors were 
potentially at work in Chavanoz’s licensing 
and distribution scheme. ARCT-France, 
ARCT, Whitin, and DMRC were all branches 
of a single stem springing from the patent 
owner, Chavanoz. A portion of all royal- 
ties, together with a portion of the lump- 
sum purchase price paid by a throwster 
for false twist equipment, ultimately was 
paid to Chavanoz. If Chavanoz had lost 
the ability to share in deferred compensa- 
tion in the form of royalties, it would have 
had a strong economic incentive to increase 
its portion of the lump-sum initial purchase 


prices by as much as 20%; that DMRC could 
have exacted a premium even if Leesona’s pat- 
ents had been invalidated, since DMRC’s ma- 
chines were cheaper to operate than those of Lee- 
sona and therefore supported a higher royalty ; 
that DMRC and Chavanoz could have extracted 
paid-up royalties to replace production royalties, 
in which case Whitin would have been forced to 
raise its prices; and that price increases by 
defendants would not have induced substantial 
foreign competition. 
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price. Whether and to what extent it could 
have done so are difficult factual issues 
which have not yet been determined and 
ets cannot be determined without a full 
tnal. 


[Coconspirators] 


The district court found in the liability 
phase of the proceedings that the cocon- 
spirators’ respective royalty programs were 
economically interdependent, and that de- 
fendants entered into a collusive settlement 
of their patent litigation precisely because 
they knew that an adjudication ending Lee- 
sona’s power to charge royalties would 
also, by altering the terms of competition, 
have destroyed the ability of Chavanoz and 
DMRC to command royalties. Those find- 
ings established the fact of injury, but it is 
an untenable leap of logic to suggest that 
they establish the extent of the damages. 
A full-fledged damages trial may reveal that 
the coconspirators did not in fact possess 
the leverage to recoup lost royalties in 
another form. But the accuracy of that 
conclusion turns on a host of market factors 
which have yet to be explored. Without a 
test of the evidence, the plaintiffs’ damages 
cannot fairly be equated with the royalties 
actually paid. 


We hold that the district court erred in 
using the actual royalties paid as the meas- 
ure of damages without considering whether 
royalties or some other compensation would 
have been payable absent the illegal con- 
spiracy. Accordingly, we vacate the damage 
award and remand the case for further pro- 
ceedings. On remand, the district court’ 
should permit reasonable discovery and 
conduct a thorough factual inquiry into the 
difference, if any, between the overall price 
which throwsters were required to pay in 
the context of the royalty-maintenance 
conspiracy and the overall price they would 
have paid in an untainted market,©5 We 
recognize, however, that antitrust damages 
can only be approximated and that anti- 
trust coconspirators should be prevented 
from unfairly exploiting the complexity of 
factual issues occasioned by their unlawful 


* We, of course, have no occasion to pass on 
the admissibility or persuasiveness of particular 
items of evidence contained in defendants’ prof- 
fer. Those are matters for the district court 
to decide on remand. 

*In Perma Life Mufflers, Inc. v. International 
Parts Corp. [1968 TRADE CASES { 72,486], 392 
U. S. 134 (1968), the opinion for the Court in- 
dicated that the In pari delicto defense is un- 
available in antitrust litigation. See id. at 140. 
Five concurring and dissenting Justices, how- 
ever, either rejected this view or accepted it 
only with substantial qualification. Under the 
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conduct. See, e.g., Bigelow v. RKO Radio 
Pictures, Inc. [1946-1947 Trane Cases 
157,445], 327 U. S. 251, 264-65 (1946); 
Eastman Kodak Co. v. Southern Photo Ma- 
terials Co., 273 U. S. 359, 379 (1927). Hence, 
we further hold that the royalties actually 
paid may serve as a prima facie estimate 
or “yardstick” of damages, which defend- 
ants must overcome with persuasive 
evidence. Cf. Phillips v. Crown Central 
Petroleum Corp. [1976-2 Trane Cases 
J 62,743], 602 F. 2d at 632-33; Yoder Broth- 
ers, Inc. v. California-Florida Plant Corp. 
[1976-2 Trape Cases {[ 61,047], 537 F. 2d 
at 1376 & n. 29. But defendants must be 
afforded the opportunity to prove that the 
actual royalties paid do not in fact equal the 
overcharge which is the true measure of 
plaintiffs’ damages. 


III 


In the damages aspect of the trial, de- 
fendants sought to prove that Burlington 
(a) secretly obtained the use of unlicensed 
false twist equipment and thereby gained a 
cost advantage over its competitors, who 
were obliged to pay royalties to defend- 
ants; (b) caused the supplier of the unlicensed 
equipment to settle a patent infringement 
suit brought by Leesona and to become a 
licensee of Leesona; and (c) thereafter 
preserved its cost advantage by inducing 
the supplier to kick back to Burlington 
royalties which the supplier received by 
virtue of its license. Defendants contended 
that such proof might bar all recovery and 
would at least require the district court to 
exclude from any award the royalties which 
Burlington paid Leesona. The district 
court rejected defendants’ proffer but ex- 
cluded the kickbacks received by Burlington 
from the damage award before trebling. 


[In Part Delicto] 


In our view, the district court ruled cor- 
rectly. In essence defendants raise the 
affirmative defense in pari delicto. See Co- 
lumbia Nitrogen Corp. v. Royster Co. [1971 
TraveE Cases { 73,732], 451 F. 2d 3, 15-16 
(4 Cir. 1971).° The nature of that defense 


concurring and dissenting opinions in. Perma 
Life Muffiers, this circuit continues to recognize 
a narrow version of the defense. See Columbia 
Nitrogen Corp. [1971 TRADE CASES { 73,732], 
451 F. 2d at 15-16. See also 15 J. von Kalinow- 
ski, supra, § 109.02 (taking the view that the in 
pari delicto defense remains viable after Perma 
Life Mufflers). But see Mechanical Engineers, 
Inc. v. Hydrolevel Corp., — U. S. —, 72 L. Ed. 
2d 330, 341-42 (1982) (citing Perma Life Mufflers 
for the proposition that broad common-law de 
fenses should not be permitted to hamper pri- 
vate rights of action under the antitrust laws). 
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is not altered by the fact that defendants 
cast it in the language of “damage causa- 
tion,” arguing that Burlington caused its own 
injury and is thus precluded from recovering 
damages. Significantly, successful assertion 
of the in pari delicto defense does not merely 
reduce a plaintiff's compensable damages; 
instead, it bars the plaintiff from any re- 
covery. See id. at 16. Thus the defense 
goes to the issue of liability—an issue 
finally settled in this case—rather than to 
the extent of the damages. We hold there- 
fore that proof of Burlington’s alleged mis- 
conduct was not timely and was properly 
excluded. We see no reason to reopen the 
liability phase of the case at this late date. 


Even if the in pari delicto defense could 
properly be raised in the damages phase of 
the trial, defendants could not successfully 
avail themselves of the doctrine. Proof that 
Burlington contrived to elude defendants’ 
royalty exactions and thus secured a com- 
petitive advantage in the throwster industry 
is not enough to establish the defense. 
Rather, the defense would require proof 
that Burlington “mutually participate[d] 
in the formulation and execution of the 
scheme and [bore] equal responsibility for 
the consequent restraint of trade.” Colum- 
bia Nitrogen Corp. [1971 Trave Cases 
{ 73,732], 451 F. 2d at 15-16. Defendants 
have produced no proof in the liability 
phase of the trial that Burlington played 
any role in the collusive settlement by 
which they fixed royalties and violated the 
antitrust laws; nor do they allege it now. 
These omissions are fatal to the in pari 
delicto defense, especially since that doctrine 
retains only narrow application in the anti- 
trust setting after Perma Life Mufflers, Inc. 
v. International Parts Corp. [1968 Trape 
CASES J 72,486], 392 U. S. 134 (1968). See 
id. at 140 (“once it is shown that the plain- 
tiff did not aggressively support and further 
the monopolistic scheme as a necessary 
part and parcel of it, his understandable 
attempts to make the best of a bad situation 
should not be a ground for completely 
denying him the right to recover which the 
antitrust acts give him’); id. at 145-46 
(White, J., concurring); see also id. at 
154-55 (Harlan, J., concurring and dissent- 
ing). . 

We emphasize that, to the extent that 
Burlington was able to reduce its injuries 
by obtaining a price reduction in the {rm 
of kickbacks of royalties earned by its 
supplier as a licensee of Leesona, these 
savings were properly deducted from the 
damage award before trebling. See id. at 140 
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(opinion for the Court). Defendants offered 
no more precise method of valuing the 
benefits gleaned by Burlington, and this 
measure suffices under the rule of approxi- 
mation which is applicable to antitrust dam- 
ages. See generally Bigelow v. RKO Radio 
Pictures, Inc. [1946-1947 Trape CASES 
1 57,445], 327 U. S. 251, 264-65 (1946). 


[Unclean Hands] 


It has been suggested that defendants 
should be permitted to prove Burlington’s 
alleged misconduct as part of the damages 
phase of the case because Burlington’s 
scheme was distinct from the conspiracy 
between defendants which was the subject 
of the liability trial. If Burlington’s mis- 
conduct other than direct participation in 
the antitrust conspiracy is asserted as a 
defense, defendants can only be understood 
as raising the equitable defense of unclean 
hands. It is well settled that unclean hands 
is no bar to antitrust recovery. See Kiefer- 
Stewart Co. v Joseph E. Seagram & Sons, 
Inc. [1950-1951 Trape Cases J 62,737], 340 
U. S. 211, 214 (1951) ; Perma Life Mufflers, 
Inc. [1968 TRADE Cases { 72,486], 392 U. S. 
at 138; id. at 143 (White, J., concurring) ; 
id. at 154-55 (Harlan, J., concurring and 
dissenting). If, as is far from clear, Bur- 
lington’s alleged conduct amounted to a 
violation of law, Burlington may be vulner- 
able to prosecution or held liable by a 
party injured as a result of the violation. 
But defendants cannot avoid liability to 
Burlington for their own antitrust conspir- 
acy by alleging that Burlington is culpable 
for a distinct infraction. 


IV. 
[Prior Consent Decree] 


Leesona’s patent infringement suit 
against Burlington’s supplier of unlicensed 
false twist equipment terminated in a con- 
sent decree, entered in 1963, which recited 
the validity and infringement of Leesona’s 
patents. Although Burlington was not a 
party to that suit, the district court found 
that it “orchestrated” the settlement which 
led to the consent decree. Defendants 
argue that since plaintiffs earlier caused 
an adjudication of the validity of Leesona’s 
patents, the doctrine of collateral estoppel 
now precludes them from employing a 
damages theory which assumes that the 
patents would have been invalidated in the 
absence of conspiracy. 


This issue may become moot if, on re- 
mand, defendants prove that royalties are 
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not a reasonable measure of damages in 
the first place. The question calls for de- 
cision now, however, since we have held 
that royalties may be used as prima facie 
evidence of damages, subject to rebuttal. 


We reject defendants’ estoppel argument 
for two reasons. First, the validity or in- 
validity of the patents is not an essential 
element of defendants’ proven antitrust 
violation. The conspiracy to fix royalties 
would have been unlawful even if the 
patents giving rise to the royalties were 
valid. The conspiratorial settlement was 
illegal, not because it forestalled a legal 
challenge to the patents, but because it 
served as a vehicle for collusive restraint 
of trade. 


Second, the consent decree which defen- 
dants contend gives rise to an estoppel 
was rendered in 1963; the conspiratorial 
settlement between defendants and Lee- 
sona was not effected until 1964. Plaintiffs’ 
urging the validity of Leesona’s patents in 
1963 scarcely estops them from arguing 
-that the patents were misused in a subse- 
quent antitrust violation. Thus, even if 
plaintiffs may not argue that the patents 
were always invalid, they may claim 
royalty-based damages under the Clayton 
Act on the theory that the patents became 
unenforceable in 1964 because of their mis- 
use in an antitrust conspiracy. 


V. 
[Statute of Limitations] 


In the liability phase of this case, the 
district court correctly ruled that plaintiffs 
would be entitled to recover “all damages 
which plaintiffs may show have been sus- 
tained within four years preceding their 
suits resulting solely from acts of the de- 
fendants committed during the four-year 
period.” See 15 U. S. C. § 15b (1976). We 
turn now to the application of that rule 
in the particular circumstances of this 
litigation. 

In the thirty-seven separate actions 
which were consolidated and resulted in 
the case before us, Burlington first pleaded 
an antitrust violation on February 16, 1970, 
in a counterclaim to a suit filed against it 
by DMRC on December 19, 1969. DMRC 
had sued for Burlington’s alleged breach 
of its license agreement with DMRC and 
had also prayed for a declaratory judg- 
ment that the agreement was enforceable. 
Burlington’s answer both asserted an in- 
dependent antitrust counterclaim an 
raised the alleged antitrust vioiation as a 
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defense to enforcement of the agreement. 
DMRC filed an identical suit against Madi- 
son on January 29, 1970, and Madison 
answered on February 23, 1970, with an 
antitrust counterclaim and an antitrust 
defense similar to those asserted by Bur- 
lington. The district court held that Bur- 
lington’s and Madison’s antitrust claims 
related back to the dates of DMRC’s 
respective complaints. If therefore per- 
mitted Burlington to recover for the 
period beginning four years prior to De- 
cember 19, 1969, and Madison to recover 
for the period beginning four years prior 
to January 29, 1970. 


[Compulsory Counterclaims] 

We think that the district court was 
correct in its ruling. Burlington’s and 
Madison's antitrust claims against DMRC 
arose out of the very transaction which was 
the subject matter of DMRC’s complaint 
—namely, the licensing agreement imposed 
by DMRC. Thus, the antitrust claims were 
compulsory counterclaims under Rule 
13(a), F. R. Civ. P. In our view, Mercoid 
Corp. v. Mid-Continent Investment Co. [1944- 
1945 Trape CAses { 57,202], 320 U. S. 661 
(1944), does not require a different conclu- 
sion. Justice Douglas’s opinion in that 
case treated antitrust and patent misuse 
claims as merely permissive counterclaims 
in response to a complaint for patent in- 
fringement. See id. at 671. The opinion 
has been read narrowly in this respect, and 
its continuing validity is open to serious 
question. See e. g., United States v. Eastport 
Steamship Corp., 255 F. 2d 795, 805 (2 Cir. 
1958); Martino v. McDonald’s System, Inc. 
[1977-2 Trave Cases {[ 61,692], 432 F. Supp. 
499, 505 (N. D. Ill. 1977), aff'd [1979-1 
TrabE Cases {[ 62,624], 598 F. 2d 1079 (7 Cir. 
1979) ; 3 Moore’s Federal Practice J 13.13, at 
13-306 n. 22 (2d ed. 1982); 6 C. Wright & 
A. Miller, Federal Practice and Procedure 
§ 1412, at 61-64 (1971). In Mercoid, more- 
over, unlike the instant case, the complaint 
did not demand a declaratory judgment 
on the issue of the enforceability of the 
patents or of any license agreement under 
which those patents were licensed. Mercoid 
is thus distinguishable, even if it remains 
good law. 

Unlike Rule SG: 

ention of relation bac Das 
ae mette? view holds that “the mean 
of plaintiff's suit tolls or suspends | — 
running of the statute of ade ees 
governing a compulsory counterey = 
6 C. Wright & A. Miller, supra, 1141" = 
109 (footnote omitted). 
q 64,960 


Rule 13(a) contains 
k. Nonetheless, 
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VI. 
[Merger During Litigation] 


Prior to the commencement of this suit, 
plaintiff Madison had a wholly-owned sub- 
sidiary named Fedelon Throwing Corpora- 
tion (Fedelon). Fedelon was never a party 
to this litigation, but it was merged into 
Madison during the liability phase of the 
trial. During the limitations period ap- 
plicable to Madison’s antitrust claims, 
Fedelon paid Leesona approximately 
$600,000 in royalties. In computing dam- 
ages, the district court refused to make 
any award to Madison on account of in- 
juries to Fedelon. We think that this was 
error. 


Defendants concede that, under state 
law, Madison succeeded automatically to 
the claims of its merged subsidiary and 
was entitled to sue on those claims in its 
own name. However, they note that some 
state courts require a consolidated com- 
pany, suing on the claim of a constituent 
company, to plead “performance of condi- 
tions precedent to its’ consolidation. 15 
W. Fletcher, Cyclopedia of the Law of 
Private Corporations §7179, at 327 (rev. 
perm. ed. 1973) (footnote omitted). And 
they insist that, as a matter of due process, 
Madison was required to serve explicit no- 
tice that part of its damages claim was 
derived from Fedelon. 


Under the federal rules, an affirmative 
pleading need set forth only “a short and 
plain statement of the claim showing that 
the pleader is entitled to relief.’ Rule 
8(a)(2), F. R. Civ. P. The essential pur- 
pose of Rule 8 is to afford “the opposing 
party fair notice of the nature and basis 
or grounds of the claim and a general indi- 
cation of the type of litigation involved.” 
5 C. Wright & A. Miller, supra, $1215, at 
109-110 (footnote omitted). In pursuit of 
that goal, the rule eschews needless tech- 
nicalities. Jd. at 109. By this standard, the 
controlling question would appear to be 
whether Madison worked any significant 
prejudice on defendants by neglecting to 
give them special notice of Fedelon’s 
claims. 


Defendants argue strenuously that they 
were unfairly surprised by Madison’s fail- 
ure to make clear, until the damages 
phase of the trial, that it was seeking 
damages for Fedelon’s royalty payments. 
They insist that such disclosure was re- 
quired before the adjudication of liability 
to afford them a real opportunity to defend 
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or compromise these claims. Defendants 
maintain that they cannot be charged with 
prior knowledge of Fedelon’s royalty pay- 
ments, since those monies were not paid 
to them but rather to Leesona. They note, 
moreover, that the pleadings were incon- 
sistent in the treatment of subsidiaries 
which were merged into a named plaintiff 
during the litigation: just as Fedelon was a 
subsidiary of Madison, Madison was a 
subsidiary of Burlington; unlike Fedelon, 
however, Madison was named as a plain- 
tiff, and it remained a party even after it 
was merged into Burlington. See note 3 
supra. 


[Actual Prejudice] 


These arguments demonstrate no actual 
prejudice. The liability phase of the trial 
did not require plaintiffs to separate out 
their various items of damage. Instead, it 
focused primarily on the relationship 
among the various defendants. There is 
thus no reason to believe that defendants 
could have tailored any defenses speci- 
fically against Fedelon. Rather, the de- 
fenses which would have been available 
against Fedelon were the very ones which 
defendants asserted without success 
against the named plaintiffs. It must be 
emphasized, moreover, that Fedelon was 
wholly owned by Madison. As a practical 
matter, defendants’ chances of compromis- 
ing Fedelon’s claims were no better than 
their chances of settling with Madison. 


It may well have been better practice for 
Madison to give specific notice of Fede- 
lon’s claims. In some circumstances, the 
failure to do so would undoubtedly be 
prejudicial. For example, if a corporate 
litigant filed suit and then bought up the 
dormant claims of other entities to save 
them from being time barred, the defend- 
ant could justifiably cry foul. But no such 
abuse is apparent here. We therefore hold 
that Madison may recover for injuries to 
Fedelon sustained during the period not 
barred by limitations. 


VII. 
[Damage Formuia] 


As we have stated in Part II, the dis- 
trict court, in fixing the standard by which 
damages would be assessed against defendants, 
left open the possibility that royalty-based 
damages would be reduced “by the value of 
any considerations received by the plaintiffs 
in return for the royalties such as ‘support 
services’ allegedly furnished plaintiffs by 
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DMRC during the damages period.” In 
the damages trial which ensued, the de- 
fendants presented evidence that they pro- 
vided substantial support services. DMRC 
offered evidence that it provided machine 
start-up and operator training, develop- 
ment of processing specifications, physical 
testing of yarn and fabrics, and other 
technical assistance. There was also evi- 
dence that Leesona continuously rendered 
technical services to its false twist ma- 
chinery customers, primarily with respect 
to the mechanical features and operation 
of its machines. 


Defendants’ evidence of the extent of 
the services they provided and their worth 
was sharply contested by plaintiffs. The 
memorandum opinion of the district court 
demonstrates, not only that it was fully 
cognizant of the conflict, but also that 
it gave careful consideration to the evi- 
dence presented by both sides. On the 
basis of all of the evidence, the district 
court concluded that “the defendants are 
entitled to a credit of ten per cent of the 
royalties paid DMRC and five per cent of 
the royalties paid Leesona by Burlington 
and Madison, the same to be deducted 
from the amounts of the royalties paid 
before trebling.” Applying this method, 
the district court valued the relevant 
services provided by DMRC at $276,378.21 
and those provided by Leesona at 
$171,147.14. 


We affirm this aspect of the damages 
case. The support services could properly 
be taken into account in measuring plain- 
tiffs’ injury, and the district court’s findings 
as to the extent and worth of the services 
are not clearly erroneous.’ 


It should be noted that we review this 
aspect of the district court’s ruling because 
of our holding that the royalties actually 
paid may serve as a prima facie estimate 
of damages. If, after the evidentiary 
hearing that we require, royalties are ulti- 
mately adopted by the district court as the 
proper measure of damages, they should be 
reduced by the value of the support 
services. But if another measure of dam- 
ages is employed, the value of support 
services should be considered as affecting 
the price that plaintiffs would reasonably 
have been required to pay absent the illegal 
conspiracy. 

™ Plaintiffs argue that if any set-off for sup 
port services was appropriate, the deduction 


should have been made after trebling the dam- 
ages. This argument, however, is inconsistent 
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72,951 
VIII. 
[Claim Reduction] 
The reduction of the judgment from 


$20,902,005.39 to $7,462,211.67 occurred be- 
cause the district court ultimately decided to 
embrace and apply the defense of “claim re- 
duction.” We turn now to consideration of 
this defense. 


Burlington did not join Leesona in this 
action. Burlington, however, had earlier 
sued Leesona in a separate suit based upon 
the same antitrust theories and damages 
that are presented in the instant case. Bur- 
lington settled that litigation for the sum 
of $789,638.82. 


In its original judgment, the district 
court deducted the amount that Burlington 
received in settlement from Leesona from 
the damages awarded Burlington against 
defendants here. This adjustment was made 
after trebling Burlington’s total damages. In 
effect, then, the original judgment permitted 
Burlington to recover everything it had paid 
to Leesona (less the adjustment for support 
services), as well as DMRC, but it pre- 
cluded double recovery of settlement pro- 
ceeds actually received from Leesona. 
When the district court amended the judg- 
ment to give effect to the defense of claim 
reduction, it eliminated all recovery of sums 
paid to Leesona. This, of course, obviated 
the question of any credit for the amount 
Burlington received in the lLeesona 
settlement. 


We think that the district court erred in 
recognizing the defense of claim reduc- 
tion. Section 4 of the Clayton Act provides 
that a plaintiff “shall recover threefold 
the damages by him sustained” as a re- 
sult of an antitrust violation. 15 U. S. C. 
§ 15 (1976). From the earliest days of the 
Sherman Act, courts have treated antitrust 
violations as akin to torts, and have there- 
fore applied to treble-damage awards the 
common-law rule that tortfeasors who act in 
concert to commit a wrong are jointly and 
severally liable for the entire amount of 
the resulting damages. See City of Atlanta 
v. Chattanooga Foundry & Pipeworks, 127 
F. 23, 26 (6 Cir. 1903), aff'd, 203 U. S. 390 
(1906). Under traditional principles of 
compensation, however, a coconspirator is 
entitled to the defense of payment to the 
extent of any sum received by the plaintiff 
in settlement with another coconspirator. 


with the basic premise that plaintiffs cannot 
claim injury to the extent that they received 
value in exchange for the royalty payments. 
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Zenith Radio Corp. v. Hazeltine Research, 
Inc. [1971 Trave Cases § 73,484], 401 U. S. 
321, 348 (1971). To reconcile this defense 
with the treble-damage mandate of the 
Clayton Act, the heretofore unbroken rule 
has been that any settlement payments 
are deducted from the damages award 
after trebling. Flintkote Co. v. Lysfjord 
{1957 TrApE Cases { 68,674], 246 F. 2d 368, 
397-98 (9 Cir.), cert. denied, 355 U. S. 835 
(1957); accord, Hydrolevel Corp. v. Amer- 
ican Society of Mechanical Engineers, Inc. 
[1980-81 TRADE CAsES [63,651], 635 F. 2d 
118, 130 (2 Cir. 1980), aff'd [1982-2 TRapDE 
CASEs { 64,730], — U. S. — 72 L. Ed. 2d 
330 (1982). No court of which we are 
aware has ever applied the theory of claim 
reduction in an antitrust treble-damage 
action. 


In espousing the defense of claim re- 
duction, the district court recognized the 
settlement as a complete bar to defendants’ 
joint and several liability for Leesona’s 
participation in the price-fixing conspiracy. 
It did so to avoid what it perceived to be 
the unfairness which would result from 
applying the conventional rule in the cir- 
cumstances of this case. 


Two recent decisions by the Supreme 
Court bear on the merits of the district 
court’s ruling. In Texas Industries, Inc. v. 
Radcliff Materials, Inc. {1981-1 TRapge CASES 
1 64,020], 451 U. S. 630 (1981), the Court 
declined to create an implied cause of action 
for contribution among antitrust coconspir- 
ators. Although the narrow holding of 
Texas Industries does not expressly foreclose 
a defense of claim reduction, the opinion 
rests on principles which are inconsistent 
with such a defense. For example, the 
Court observed that proponents of contribu- 
tion “presuppose a legislative intent to allow 
parties viclating the law to draw upon 
equitable principles to mitigate the conse- 
quences of their wrongdoing,” id. at, 635, 
whereas “[t]he very idea of treble damages 
reveals an intent to punish past, and to 
deter future, unlawful conduct, not to 
ameliorate the liability of wrongdoers,” id. 
Sa ee eee et 2 


*This methodology and its rationale were 
cogently summarized in Wainwright v. Kraftco 
Corp. [19731 TRADE CASES { 74,397], 58 
F. R. D. 9 (N. D. Ga. 1973): 

“[AJn antitrust plaintiff may choose to sue 
but one of several co-conspirators, and that 
one co-conspirator will be responsible for the 
entire amount of damages caused by all. Of 
course an antitrust plaintiff may not recover 
double payment, and if during a case an anti- 
trust plaintiff recovers an item of damage from 
one co-conspirator through a release he may 
not recover that same item later from another 
co-conspirator still in the case. This does not, 
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at 639. The Court emphasized that “[t]here 
is nothing in the [Clayton Act] itself, in its 
legislative history, or in the overall regu- 
latory scheme to suggest that Congress in- 
tended courts to have the power to alter or 
supplement the remedies enacted.” Jd. at 
645. Finally, the opinion stressed that the 
contribution question implicates complex 
policy issues which are more properly de- 
cided by legislation than by judicial 
decision. Jd. at 646-47. 


The same theme runs through the second 
case, American Society of Mechanical Engi- 
neers, Inc. v. Hydrolevel Corp. [1982-2 TRADE 
CAsEs J 64,730], — U. S. —, 72 L. Ed. 2d 
330 (1982). That case held a nonprofit pro- 
fessional society liable for treble damages 
for a violation of §1 of the Sherman Act 
on a theory of “apparent authority,” al- 
though the society had in no way profited 
by the anticompetitive conduct of its ap- 
parent but unauthorized agents. The opinion 
noted that “[i]n the past, the Court has 
refused to permit broad common law bar- 
riers to relief to constrict the antitrust 
private right of action.” Jd. at 341 (citing 
Perma Life Mufflers, Inc. v. International 
Parts Corp. [1968 Trape Cases { 72,486], 
392 U. S. 134 (1968)). Because the ap- 
parent authority concept was found to be 
consistent with the congressional intention 
to encourage competition, it was held to 
apply under the antitrust laws. Jd. at 342. 
The Court reasoned that holding the prin- 
cipal to antitrust liability would create a 
strong incentive for the principal to pre- 
vent antitrust conduct on the part of its 
agents. In that connection, the Court 
stressed “the congressional desire that the 
antitrust laws sweep broadly.” Jd. at 344 
n. 11. Finally, the Court pointed out that 
treble damages were meant to deter future 
antitrust violations, as well as to punish 
particular antitrust violators, and to coun- 
terbalance the difficulty of maintaining a 
private suit for an antitrust violation. Jd. 
at 345-46. 


Equally germane is an aspect of the 
Second Circuit’s opinion in Hydrolevel not 


however, diminish the responsibility of each 
co-conspirator for the entire amount of dam- 
ages. Thus if an antitrust plaintiff sues four 
co-conspirators alleging $100,000 damages, and 
during the suit three of the co-conspirators are 
released upon a total payment of $50,000, and 
the jury returns a verdict assessing damages at 
$100,000, as a matter of computation the re- 
maining co-conspirator is liable for the entire 
amount of damages trebled—$300,000—and his 
defense of payment will result only in a de 
duction of $50,000 from the trebled amount, 
leaving him with a liability of $250,000." 

Id. at 12 (citations omitted). 
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dealt with by the Supreme Court. [1980-81 
Trape Cases {[ 63,651], 635 F. 2d 118 (2 
Cir. 1980), aff'd [1982-2 Trane CasEs 
64,730], — U. S. —, 72 L. Ed. 2d 330 
(1982). The trial court had attempted to 
soften the blow of a treble-damage award 
by deducting the settlement payments of a 
coconspirator before trebling the damages. 
The Second Circuit reversed and held that 
settlement payments must be deducted 
after trebling to give full effect to the 
Clayton Act’s express remedy. The court 
reafirmed the three-pronged rationale of 
Flintkote Co. v. Lysfjord [1957 Trape CasEs 
68,674], 246 F. 2d 368 (9 Cir), cert. 
denied, 355 U. S. 835 (1957): 


First, the antitrust laws provide that the 
plaintiff should receive three times the 
proven actual damages. If settlement pro- 
ceeds are deducted before trebling, the 
plaintiff's total award is less than what 
the law allows. Since antitrust defendants 
are joint tortfeasors, each is liable to 
complete the total deserved damages ir- 
respective of fault. Second, one 
purpose of the trebling provision is to 
encourage private plaintiffs to bring suit. 
Any ultimate recovery totaling less than 
three times proven damages would weaken 
the statutory incentive through judicial 
construction. Third, deduction of settle- 
ment proceeds before trebling would dis- 
courage settlement by making litigation 
relatively more profitable for plaintiffs: 
every dollar received in settlement would 
cause a three dollar reduction in the judg- 
ment at trial. 


Hydrolevel Corp., 635 F. 2d at 180. 


We think that the broad concerns of the 
Texas Industries and Hydrolevel Corp. de- 
cisions militate strongly against the judi- 
cial creation of ani equitable defense of 
claim reduction im antitrust cases. They 
caution against implying novel limitations 
on the broad sweep and heavy deterrent 
force of the antitrust laws. And they coun- 
sel that judicial notions of fairness and 
equity must yield to the prophylactic poli- 
cies of the treble-damage remedy. 


Defendants note that the doctrine of 
joint and several liability was imported 
into antitrust law by judicial decision, 
rather than by express statutory com- 
mand. It follows, they contend, that the 
statute leaves the judiciary with sufficient 
scope to prevent unfairness in the applica- 
tion of joint and several liability to treble- 
damage awards. As examples of the 
exercise of that power, defendants cite 
Zenith Radio Corp. v. Hazeltine Research, 
Inc. [1971 Trapve Cases { 73,484], 401 U. S. 
321 (1971), Perma Life Mufflers, Inc. v. 
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International Parts Corp. [1968 Trape Cases 
1 72,486], 392 U. S. 134 (1968), and Columbia 
Nitrogen Corp. v. Royster Co. {1971 Trape 
Cases { 73,732], 451 F. 2d 3 (4 Cir. 1971). 
In Zenith, the Supreme Court recognized in 
dictum that “a plaintiff who has recovered 
any item of damage from one [antitrust] 
coconspirator may not again recover the 
same item from another conspirator; the 
law, that is, does not permit a plaintiff to 
recover double payment.” 401 U. S. at 
348. In Perma Life Mufflers, five Justices 
held that in pari delicto is no defense to an 
antitrust action, but commented that bene- 
fits conferred upon a plaintiff as a result 
of complicity in the defendant’s antitrust 
violation “can of course be taken into con- 
sideration in computing damages.” 392 
U. S. at 140. In Columbia Nitrogen, we held 
that, under the concurring and dissenting 
opinions in Perma Life Mufflers, “when 
parties of substantially equal economic 
strength mutually participate in the formu- 
lation and execution of the scheme and 
bear equal responsibility for the conscquent 
restraint of trade, each is barred from seek- 
ing treble damages from the other.” 451 
F. 2d at 15-16 (footnote omitted). See 
note 6 supra. 


Defendants’ arguments are not persua- 
sive. In engrafting the doctrine of joint 
and several liability onto the express reme 
dies of the antitrust laws, courts have 
construed the statutes against the back- 
ground of the common law and traditional 
jurisprudence. Defendants have failed to 
show that an equitable defense of claim 
reduction was known to the law when Con- 
gress enacted the treble-damage remedy. 
Moreover, the power to interpret the anti- 
trust statutes under traditional legal prin- 
ciples not inconsistent with statutory 
policies by no means implies that courts 
are free to soften thein construction of the 
treble-damage remedy on a case-by-case 
basis. Nor do the cases cited by defendants 
stand for any such power. Columbia Nitro- 
gen did not qualify the treble-damage 
remedy, but rather withheld the remedy 
altogether under the ancient notion that 
the courts will not aid a wrongdoer against 
misconduct in which he took part. The 
dictum of Perma Life Mufflers merely rec- 
ognized that beneficial by-products of a 
legal wrong must be taken into account in 
measuring a plaintiff’s injury. And Zenith 
simply acknowledged the compensation 
principle, basic to the law of remedies, 
under which a plaintiff is entitled to re 
dress his injury once in full but not a 
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second time. All of these cases, then, were 
decided under long-established principles 
of general applicability, and not under 
fact-specific considerations of fairness. They 
provide no support for the argument that 
courts have discretion to vary their inter- 
pretation of the treble-damage remedy to 
avoid harsh results in particular cases.” 


In short, we reject defendants’ couten- 
tion that claim reduction rests within the 
discretion of the judiciary and does no 
violence to statutory policies. In the form 
employed by the district court, claim re- 
duction would convert joint and several 
liability for treble-damage awards from a 
legal rule of general applicability to a case- 
by-case determination of fairness. Such 
broad discretion clashes with the unquali- 
fied language of the Clayton Act entitling 
antitrust plaintiffs to recover their damages 
threefold. Moreover, whether applied se- 
lectively or uniformly, claim reduction 
would amount to a fundamental departure 
from joint and several liability, which has 
been the established doctrine of antitrust 
law for the better part of a century and 
which Congress has not seen fit to dis- 
approve. 


We reject also defendants’ argument that 
claim reduction is necessary to prevent a 
particularly culpable antitrust violator from 
using settlement as an anticompetitive de- 
vice for shifting liability to its erstwhile 
coconspirators. The Supreme Court heard 
similar argunients in Texas Industries, and 
its response is fully applicable here: 


The range of factors to be weighed in 
deciding whether a right to contribution 
should exist demonstrates the inappropri- 
ateness of judicial resolution of this com- 

' plex issue. Ascertaining what is “fair” 
in this setting calls for inquiry into the 
entire spectrum of antitrust law, not 
simply the elements of a particular case 
or category of cases. Similarly, whether 
contribution would strengthen or weaken 
enforcement of the antitrust laws, or 
what form a night to contribution should 
take, cannot be resolved without going 
beyond the record of a single lawsuit. 
As in Diamond v. Chakrabarty, 447 U. S. 
3035307, (65) es Wdle2d 1445 100"Ss (Ct 
2204 (1980): a 


* Indeed, defendants’ claim reduction theory 
clashes directly with the Zenith decision. The 
Zenith Court held that when an antitrust con- 
spirator settles with a plaintiff and obtains a 
Telease, the release does not insulate cocon- 
spirators from liability unless the parties to 
the settlement so intend. 401 U. S. at 347. This 
rule was adopted to promote partial settle 
ments of antitrust cases involving multiple par- 
ties. See id. It is undisputed here that, in 
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“The choice we are urged to make is 
a matter of high policy for resolution 
within the legislative process after the 
kind of investigation, examination, and 
study that legislative bodies can provide 
and courts cannot. That process involves 
the balancing of competing values and inter- 
ests, which in our democratic system 1s 
the business of elected representatives. 
Whatever their validity, the contentions 
now pressed on us should be addressed 
to the political branches of the Govern- 
ment, the Congress and the Executive, 
and not to the courts.” 


Accord, United States v. Topco Associates 
[1972 Trape Cases { 73,904], 405 U. S. 
596, 611-612, 31 L. Ed. 2d 515, 92 S. Ct. 
1126 (1972). 


Texas Industries, 451 U. S. at 646-47. 


Like contribution, claim reduction raises 
the question whether the antitrust laws, as 
heretofore applied, provide excessive deter- 
rence. The essentially legislative character 
of that question is heightened by the fact 
that Congress is presently considering a 
bill to establish claim reduction and contri- 
bution for antitrust defendants. S. 995, 97th 
Cong., Ist Sess. (1982). We decline to 
speculate on the fate of this bill, but we 
readily acknowledge that Congress, not the 
courts, is the forum where the decision 
whether or not to recognize the defense 
should be made. 


We conclude that the district court erred 
in recognizing the defense of claim reduc- 
tion. On remand, defendants should be held 
jointly and severally liable for all damages 
arising from their conspiracy with Leesona. 


Vacated and Remanded. 


[Concurring and Dissenting Opinion] 


Hatt, Cir. J., concurring in part and dis- 
senting in part: It is axiomatic that a party 
may not profit from its own wrongdoing. 
Yet the majority allows Burlington to 
receive a windfall at the expense of the 
defendants even though, at the time the 
defendants and Leesona struck their agree- 
ment, Burlington and Leesona were already 
parties to a remarkably similar royalty 
scheme, and the conspiracy in this case 
merely preserved that arrangement. Bur- 


entering into the Leesona settlement, plaintiffs 
expressly reserved their right to proceed against 
defendants. Yet the district court disregarded 
plaintiffs’ intent and ruled, in effect, that the 
settlement relieved defendants of joint and sev- 
eral liability. To allow the district court’s de 
cision to stand would scuttle the policy articu- 
lated in Zenith by giving antitrust plaintiffs a 
Powerful incentive to avoid partial settlements. 
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lington benefitted handsomely from its deal 
with Leesona, receiving secret kickbacks 
from its royalty payments, and thereby 
securing a competitive advantage over its 
smaller rivals. Now, however, Burlington 
would have us hold that it was actually 
damaged by Leesona’s royalty program. I 
am astonished that my brethren would 
countenance Burlington’s opportunistic ap- 
proach to this case much less sanction a 
reward for such reprehensible conduct. Ac- 
cordingly, although I concur in much of 
the majority’s opinion, I respectfully dis- 
sent to Part III. 


Leesona and the defendants in this case 
started out in the late 1950’s as competitors 
trying to market patented false twisting 
machinery. They were also originally com- 
batants in litigation which brought the 
validity of Leesona’s patents into question, 
(the Whitin litigation). However, shortly 
before trial, in 1964, the parties to that liti- 
gation realized that they were jeopardizing 
all of their royalty programs; even if the 
Leesona patents were held invalid, the 
defendants still would have been unable to 
demand royalties for the use of their false 
twisting machinery in the face of unlicensed 
competition for Leesona.* Consequently, 
they renounced their adversarial positions 
and settled the Whitin litigation in order to 
“preserve and enhance the interdependent 


royalty programs which a trial . . . might 
well have destroyed.” Duplan Corp. v. 
Deering Milliken [1979-1 TrapeE Cases 


7 62,597], 444 F. Supp. 648 (D. S. C. 1977). 
In the liability portion of this case, that 
settlement, with the attendant restraint of 
trade, was held to be an horizontal antitrust 
conspiracy between Leesona and the defend- 
ants, a per se violation of §1 and §2 of 
the Sherman Atct; 25 Ul S: CG) *§s 1, 2: 
Id., aff'd [1979-1 Trape CAsEs { 62,516], 594 
F. 2d 979 (4th Cir. 1979). 


Burlington and its subsidiaries, as plain- 
tiffs injured by the conspiracy, claim as 
damages all of the royalties paid to the 
defendants and to Leesona after they con- 
spired to block the Whitin litigation. Their 
damages theory is that the Whitin litiga- 
tion, had it gone to trial, could have invali- 
dated Leesona’s patents and eliminated the 
royalty programs. However, only a year 
before the Whitin settlement, Burlington 
itself abandoned an opportunity to test the 


1 Robert Leesona, president of Leesona, con- 
vinced Norman Armitage, an officer of DMRC, 
that the Whitin litigation should be settled, 
saying, ‘‘(T]here is more at stake than the cost 
of a suit’ If you win, you lose, and if you lose, 
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same patents which would be at issue in 
the Whitin case, finding its own interests 
better served by paying royalties to Leesona 
in exchange for secret rebates. Thus, Bur- 
lington’s claim for royalties paid to Leesona 
rings hollow. 


Burlington’s relationship with Leesona 
evolved as follows: In the late 1950's, 
Burlington subsidiaries were using unli- 
censed high speed spindles manufactured by 
Mechanicai Specialty Company. By avoid- 
ing royalties which would otherwise have 
been payable to Leesona, the Burlington 
companies enjoyed a competitive edge over 
smaller throwsters. In an attempt to curb 
this unlicensed competition, Leesona sued 
for patent infringement and nonpayment of 
royalties in consolidated cases against Madi- 
son (a Burlington subsidiary), and Mechan- 
ical Specialty (the Mechanical Specialty liti- 
gation). 


The defendants in the Mechanical Specialty 
case were confident that they could win 
on the merits, convinced that the Leesona 
patents were invalid. Burlington was caught 
in a bind. If the Leesona patents were 
invalidated, the other throwsters would be 
relieved of their royalty obligations, which 
would eliminate Burlington’s cost advan- 
tage; on the other hand, if the Leesona 
patents were valid, Burlington would have 
to pay the same royalties as everyone else.” 


Burlington solved its dilemma by, in the 
words of the district court, “orchestrating” 
a settlement to its own great advantage. 
In 1963, the defendants entered final con- 
sent judgments admitting validity and in- 
fringement. Burlington and Madison paid 
some damages for unlicensed prior use and 
took Leesona licenses, agreeing to pay roy- 
alties in the future. In return, Burlington 
and Madison received back one third of 
the royalties they paid to Leesona, thereby 
protecting a portion of their competitive 
margin over Leesona’s other licensees. This 
part of the settlement had to be kept secret 
because Leesona licenses contained “most- 
favored nations’ clauses which required 
that all Leesona licensees be offered the 
same terms. 


A year later, in the Whitin settlement, 
Leesona and the defendants in this case 
mutually affirmed their respective royalty 
systems. The kickback scheme thus firmly 


you lose—because if the patent is broken, there 
will be no royalty.’’ 444 F. Supp. at 680. 

2 Thus, Burlington was faced with the sama 
sort of choice which would precipitate the 
Whitin settlement. See footnote 1 and accom- 
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in place, Burlington and Madison continued 
to prosper from their intrigue. 


In the late 1960’s, the other throwsters 
stopped paying royalties to Leesona. Con- 
sequently, Burlington’s competitive edge 
evaporated, and it no longer benefitted from 
supporting Leesona’s royalty program. So, 
at that time, Burlington joined the other 
throwsters in challenging the Leesona roy- 
alty system as a horizontal conspiracy in 
the cases consolidated in the fifth circuit 
as In Re Yarn Processing Patent Validity 
Litigation, MDL-82. Burlington never re- 
vealed in that litigation that it had been 
instrumental in preserving Leesona’s roy- 
alty program, nor that it had been the 
beneficiary of the one-third rebates which 
it was so stridently denouncing as illegal.’ 


Burlington and Leesona settled their dif- 
ferences in the In Re Yarn Processing case. 
Burlington recovered only a fraction of the 
damages claimed in that case, but would 
have the defendants in this case make up 
and treble the difference.* The district court 
ultimately refused to sanction Burlington’s 
attempt to hold these defendants account- 
able for the royalties paid to Leesona. The 
amended judgment subtracted all of the 
Leesona-based damages on the theory that 
Burlington had bargained away its claim to 
damages from Leesona’s royalty program 
when it settled the In Re Yarn Processing 
case for such a small sum. 


I agree in principle with the district court 
that, on this basis alone, we should have 
an appropriate case for claim reduction. 
However, the majority’s conclusion in Part 
VIII of the opinion is unassailable: the 
defense of claim reduction is not available 
in antitrust cases. 


Yet that answer is not dispositive of this 
case. A more fundamental principle of our 
jurisprudence is that a party may not profit 


from its own inequity or take advantage 
of its own wrong. Cardozo, The Nature of 
the Judicial Process at 41. 


The majority sloughs off the defendants’ 
attempt to show that Burlington caused a 
large portion of its claimed damages by 
saying that this issue is one of liability 
rather than damages, and thus cannot be 
considered at this time. Maj. Op. at 17. 
In my view, this claim, which potentially 
involves two-thirds of the damages, de- 
serves more than the majority’s pat dis- 
missal. 


Moreover, the majority has missed the 
point. This is not a situation of in pari 
delicto. The conspiracy between Leesona 
and Burlington is not the same as the 
conspiracy between Leesona and the defend- 
ants here. Burlington had no direct part 
in the conspiracy in this case. Thus, it was 
not necessary to go into the background 
of the relationship between Leesona and 
Burlington in order to determine liability 
for the conspiracy between Leesona and the 
defendants. 


Now we are considering the very different 
quéstion of whether to award damages to 
the extent of all royalties paid to Leesona 
and the defendants after the Whitin settle- . 
ment. Regardless of the defendants’ poten- 
tial liability, I would not permit Burlington 
to recover any of the royalties paid to 
Leesona. Burlington engineered the Mechan- 
ical Specialty litigation settlement with Lee- 
sona, and designed the royalty-kickback 
machinery for their mutual benefit. The 
Whitin settlement between the defendants 
and Leesona simply perpetuated that com- 
pact. Burlington now should not be heard 
to complain that it was actually harmed 
by its own scheme—a scheme different from 
the one the majority finds to have been 
disposed of in the liability portion of this 
litigation. ; 
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Minnesota Corporation, Appellant, 


Vv. 
LA MAUR INC., Appellee. 
No. 78-1229. 


United States Court of Appeals, 
Eighth Circuit. 


Submitted Sept. 14, 1978. 
Decided Feb. 27, 1979. 


Antitrust action was brought alleging 
that defendant, a wholesaler of beauty sup- 
plies, sought to monopolize part of trade or 
commerce in violation of federal and Min- 
nesota antitrust law, and defendant filed 
third-party complaint against manufactur- 
er. The United States District Court for 
the District of Minnesota, Edward J. Dev- 
itt, Chief Judge, dismissed third-party com- 
plaint, and defendant appealed. The Court 
of Appeals, Stephenson, Circuit Judge, held 
that: (1) contribution may be enforced 
among joint tort-feasors in antitrust action, 
with decision whether a particular party is 
entitled to contribution left to trier of fact 
upon consideration of all circumstances of a 
case; (2) indemnification is not allowed un- 
der federal antitrust law, and (3) dismissal 
of defendant’s claims under Minnesota law 
for contribution and indemnification was 
premature. 


Affirmed in part, reversed in part and 


remanded. 


Hanson, Senior District Judge, dissent- 
ed in part and filed an opinion. 


1. Federal Courts e763, 794 

On appeal from dismissal of third-party 
complaint, facts alleged had to be accepted 
as true and district court’s dismissal upheld 
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only if it appeared beyond doubt that de- 
fendant could prove no set of facts that 
would entitle it to relief. Fed.Rules Civ. 
Proc. rules 12(b\6), 54(b), 28 U.S.C.A. 


2. Federal Courts #402 

Federal law governed issue whether 
there was right to contribution in antitrust 
case, 


3. Contribution #=5(6), 9(7) 

Contribution may be enforced among 
joint tort-feasors in federal antitrust action, 
with decision whether particular party is 
entitled to contribution left to trier of fact 
upon consideration of all the circumstances 
of a case. Sherman Anti-Trust Act, § 2, 15 
U.S.C.A. § 2. 


4. Contribution @=5(6) 

Allowing contribution from joint tort- 
feasors in actions under federal antitrust 
statutes, which do not purport to be com- 
prehensive, will not interfere with plain- 
tiff’s ability to maintain control of his law- 
suit or serve as possible deterrent to settle- 
ment, in view of district court’s power to 
sever or fashion rule of contribution where 
necessary to insure justice, and, most im- 
portantly, contribution will prevent joint 
tort-feasors from going “‘scot free’”’ contrary 
to antitrust policy. Sherman Anti-Trust 
Acty$)2,mlo1 Us: CuAa G2: 


5. Contribution @9(1) 
Contribution is equitable doctrine based 
on principle of justice between the parties. 


6. Contribution #=5(6) 

In light of deterrent policy of federal 
antitrust laws, even intentional tort-feasors 
may obtain contribution so that other tort- 
feasors will not escape liability. Sherman 
Anti-Trust Act, § 2, 15 U.S.C.A. § 2. 


7. Indemnity @13.2(4) 

In order that loss be apportioned 
among joint wrongdoers so that deterrent 
effect of judgment will be felt by all culpa- 
ble parties, indemnification, unlike contri- 


* The Honorable William C. Hanson, Seniordmit- 
ed States District Judge for the Northern and 
Southern Districts of Iowa, sitting by designa- 
tion. 
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bution, is not allowable under federal anti- 
trust law even if one joint tort-feasor bears 
greater responsibility for wrongdoing. 
Sherman Anti-Trust Act, § 2, 15 U.S.C.A. 
§ 2. 


8. Indemnity @13.2(4) 

Under no circumstance should indemni- 
fication be allowed in antitrust case where 
it would be inconsistent with purpose of 
antitrust laws to preserve competition. 


9. Contribution @5(6) 

Under Minnesota law, defendant in an- 
titrust case would be entitled to contribu- 
tion if it could show on remand that it was 
not guilty of conscious wrongdoing, even if 
a violation of Minnesota antitrust statutes 
was found. M.S.A. §§ 325.8014, 325.8015. 


10. Federal Civil Procedure #1828 

Where defendant might be able to 
demonstrate that it fell within exception to 
no-indemnification rule listed in Minnesota 
Supreme Court case, district court acted 
prematurely in antitrust action in dismiss- 
ing defendant’s claim under Minnesota law 
for indemnification for tortious interference 
with business relationships. M.S.A. §§ 325.- 
8014, 325.8015. 


Jane A. McTaggart, of Gainsley, Squier & 
Korsh, Minneapolis, Minn., for appellant; 
Thomas J. Squier, Minneapolis, Minn., on 
brief. 

Robert L. Barrows, of Leonard, Street & 
Deinard, Minneapolis, Minn., for appellee; 
Charles A. Mays, Minneapolis, Minn., on 
brief. 


Before HEANEY and STEPHENSON, 
Circuit Judges, and HANSON,* Senior Dis- 
trict Judge. 


STEPHENSON, Circuit Judge. 


National Beauty Supply, Inc. (National) 
appeals from the dismissal by the district 
court! of its third-party complaint against 


1. The Honorable Edward J. Devitt, Chief Judge, 
United States District Court for the District of 
Minnesota. 
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La Maur Inc. (La Maur) for failure to state 
a claim upon which relief could be granted? 
At this stage of the proceedings the issue is 
whether under any set of facts National 
could be entitled to contribution or indemni- 
fication from La Maur pursuant to either 
federal or Minnesota law. By dismissing 
the third-party complaint the district court 

. held that neither contribution nor indemni- 
fication was available to National. We af- 
firm in part, reverse in part, and remand 
for further proceedings consistent with this 
opinion. 

This action was originally commenced by 
Professional Beauty Supply, Inc. (Profes- 
sional) against National. In its complaint, 
Professional, a wholesaler of beauty sup- 
plies, alleged that National, also a wholesal- 
er of beauty supplies, demanded that La 
Maur, a manufacturer of beauty supplies, 
grant National an exclusive dealership for 
La Maur’s products in Minnesota. It was 
further alleged that as a result of these 
demands Professional was terminated as a 
La Maur dealer on April 2, 1973. In Count 
I of its complaint Professional claimed that 
the acts of National were done to monopo- 
lize or in an attempt to monopolize or to 
combine or conspire with another person to 
monopolize a part of trade or commerce in 
violation of federal antitrust law, 15 U.S.C. 
§ 2. In Counts II and III, respectively, 
Professional claimed that the same acts 
constituted a violation of Minnesota anti- 
trust law, Minn.Stat.Ann. §§ 325.8014, 325.- 
8015, and a tortious interference with Pro- 
fessional’s business relationship with La 
Maur. 


On this appeal National states that after 
filing an answer and undertaking initial 
discovery it became apparent that Profes- 
sional’s entire claim was based on the al- 
leged joint wrongdoing of La Maur and 
National. At that time National requested 
and was granted permission to file a third- 
party complaint against La Maur. In its 
third-party complaint National alleged that 
“La Maur solicited National to become a 


2. The district court expressly determined “‘that 
there is no just reason for delay” and directed 
entry of final judgment dismissing the third- 
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distributor of La Maur's products in the 
State of Minnesota,” and that “National 
had no responsibility for, or control over La 
Maur’s decision to terminate Professional.” 
National further alleged that in the event it 
is found liable to Professional for violation 
of either federal or state antitrust laws, it is 
entitled to contribution from La Maur to 
the extent of at least one-half of the recov- 
ery. On appeal, National also argues that 
since it had no control over La Maur's deci- 
sion to terminate Professional, it is at most 
secondarily liable to Professional and is thus 
entitled to indemnification from La Maur. 
Finally, National alleged that La Maur had 
a duty, which it failed to perform, to reveal 
to National the nature and extent of all 
business relationships between La Maur and 
others which might be unlawfully inter- 
fered with if National were granted an 
exclusive dealership in Minnesota. Thus, 
National claims that La Maur’s failure to 
make such disclosure entitles it to indemni- 
fication from La Maur in the event Nation- 
al is found to have tortiously interfered 
with Professional's business relationships. 


La Maur filed a motion under Fed.R. 
Civ.P. 12(b)(6) to have the third-party com- 
plaint dismissed for failure to state a claim 
upon which relief could be granted. On 
January 26, 1978, the district court entered 
an order dismissing the third-party com- 
plaint for failure to state a claim. The 
order was not accompanied by a memoran- 
dum opinion, but entry of final judgment 
was directed pursuant to Fed.R.Civ.P. 54(b). 
This appeal followed. 


{1] Since this matter is before the court 
as an appeal from the dismissal of the third- 
party complaint, the facts alleged in the 
third-party complaint must be accepted as 
true and the district court’s dismissal up- 
held only if it appears beyond doubt that 
National can prove no set of facts which 
would entitle it to relief. See Conley v. 
Gibson, 355 U.S. 41, 45-46, 78 S.Ct. 99, 2 
L.Ed.2d 80 (1957); Quality Mercury, Inc. v. 
Ford Motor Co., 542 F.2d 466, 468 (8th Cir. 


Party complaint against third-party defendant 
La Maur Inc. See Fed.R.Civ.P. 54(b) 
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1976), cert. denied, 483 U.S. 914, 97 S.Ct. 
2986, 53 L.Ed.2d 1100 (1977). 


I. Contribution Under Federal Antitrust 
Law 


[2,3] We note at the outset that federal 
law governs the issue of whether there is a 
right to contribution in an antitrust case. 
E! Camino Glass v. Sunglo Glass Co., [1977— 
1] Trade Reg.Rep. (CCH) 961,533 (N.D.Cal. 
1976); Sabre Shipping Corp. v. American 
President Lines, Ltd., 298 F.Supp. 1339 
(S.D.N.Y.1969).2 The traditional federal 
common law rule is that contribution is not 
available from joint tortfeasors. However, 
National urges that we adopt a rule which 
would allow contribution from joint tort- 
feasors in federal antitrust cases. We be- 
lieve that sound policy reasons dictate such 
a result and accordingly hold that under 


3. When a federal statute condemns an act as 
unlawful, the extent and nature of the legal 
consequences of the condemnation, though 
left by the statute to judicial determination, 
are nevertheless federal questions, the an- 
swers to which are to be derived from the 
statute and the federal policy which it has 
adopted. 

Sola Elec. Co. v. Jefferson Elec. Co., 317 U.S. 
173, 176, 63 S.Ct. 172, 174, 87 L.Ed. 165 (1942). 


4. Among courts allowing contribution in other 
areas of the law there is a conflict as to wheth- 
er contribution is available on a pro rata or 
comparative fault basis. Compare Herzfield v. 
Laventhol, Krekstein, Horwath & Horwath, 378 
F.Supp. 112, 136 & n. 58 (S.D.N.Y.1974), aff'd 
in part, rev'd in part, 540 F.2d 27 (2d Cir. 1976), 
and Globus, Inc. v. Law Research Serv., Inc., 
318 F.Supp. 955, 958 (S.D.N.Y.1970), aff'd, 442 
F.2d 1346 (2d Cir.), cert. denied, 404 U.S. 941, 
92 S.Ct. 286, 30 L.Ed.2d 254 (1971), and cases 
cited in W. Prosser, Law of Torts § 50, at 310 n. 
84 (4th ed. 1971), with Kohr vy. Allegheny Air- 
lines, 504 F.2d 400, 405 (7th Cir. 1974), and 
Gomes v. Brodhurst, 394 F.2d 465, 469-70 (3d 
Cir. 1968). Because of the administrative diffi- 
culties of assessing exact percentages of fault 
in complicated antitrust actions and because 
we believe a rule of pro rata contribution will 
serve as a more effective deterrent to antitrust 
violations (i. e., under a comparative fault rule 
some parties may feel they have little to lose in 
joining in an antitrust violation in a minor ca- 
pacity), we adopt a rule of pro rata contribu- 
tion except in unusual circumstances. See 
Wassel v. Eglowsky, 399 F.Supp. 1330, 1370-71 
(D.Md.1975), aff'd 542 F.2d 1235 (4th Cir. 
1976); W. Prosser, Law of Torts § 50, at 310 
(4th ed. 1971); P. Corbett, Apportionment of 
Damages and Contribution Among Coconspira- 
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certain circumstances an antitrust defend- 
ant may be entitled to pro rata ‘ contribu- 
tion from other joint tortfeasors. 


To our knowledge no circuit court has 
directly decided the precise issue before us.$ 
At least four federal district courts have 
confronted the issue and have unanimously 
held that there is no right to contribution 
under federal antitrust law. Olson Farms, 
Inc. y. Safeway Stores, Inc., [1977-2] Trade 
Reg.Rep. (CCH) 161,698 (D.Utah 1977); 
Wilson P. Abraham Constr. Co. v. Texas 
Indus., Inc., No. 75-2820 (E.D.La. Oct. 5, 
1977); El Camino Glass v. Sunglo Glass Co., 
supra; Sabre Shipping Corp. v. American 
President Lines, Ltd., supra. See also 
Baughman v. Cooper-Jarrett, Inc., 391 
F.Supp. 671, 678 n. 3 (W.D.Pa.1975), aff'd in 
part, rev’d in part, 5380 F.2d 529 (3d Cir.), 


tors in Antitrust Treble Damage Actions, 31 
Ford.L.Rev. 111, 138-39 (1962). 


5. In light of our holding we do not pass on 
National's claim that to deny it both contribu- 
tion and indemnification would violate the due 
process clause. 


6. In Goldlawr, Inc. v. Shubert, 276 F.2d 614, 
616 (3d Cir. 1960), the Third Circuit stated: 
“there would seem to be strong justification for 
appellee's contention that the tort asserted to 
lie in the third party complaint is governed by 
federal common law with no nght of contribu- 
tion betv-een tort feasors” (footnotes omitted). 
However, this statement was dictum since the 
holding of the case was that the defendants- 
third-party plaintiffs and the third-party de- 
fendants were not joint tortfeasors. Further, 
this case is not persuasive authority for the 
position of no contribution in that no reasoning 
was provided to support the court's statement. 
Amencan Motor Inns, Inc. v. Holiday Inns, Inc., 
521 F.2d 1230 (3d Cir. 1975), and Walker Dis- 
trib. Co. v. Lucky Lager Brewing Co., 323 F.2d 
1 (9th Cir. 1963), were also cited by the court in 
Wilson P. Abraham Constr. Co. v. Texas Indus., 
Inc., No. 75-2820 (E.D.La. Oct. 5, 1977), as 
holding that there is no right of contribution in 
federal antitrust cases. These cases only state 
the general rule, with which we do not disa- 
gree, that a plaintiff may choose to not join all 
coconspirators in an anti-trust action. Amen- 
can Motor Inns, Inc. v. Holiday Inns, Inc., su- 
pra, 521 F.2d at 1244-45 n. 42; Walker Distrib. 
Co. v. Lucky Lager Brewing Co., supra, 323 
F.2d at 8. Such a statement stops far short of 
holding that one conspirator is not entitled to 
contnbution from other coconspirators. 
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cert. denied, 429 U.S. 825, 97 S.Ct. 78, 50 
L.Ed.2d 87 (1976) (dictum); Wainwright v. 
Kraftco Corp., 58 F.R.D. 9, 11-12. (N.D.Ga. 
1973) (arguably by implication); Wash- 
ington v. American Pipe & Constr. Co., 280 
F.Supp. 802, 804-05 (S.D.Cal.1968) (argu- 
ably by implication). Nevertheless, we are 
not persuaded that a rule barring contribu- 
tion is correct. Of the above cited cases, 
only El Camino Glass, supra, and Sabre 
Shipping Corp., supra, provide any insight 
into the reasoning of the court. 


In Sabre Shipping Corp. v. American 


President Lines, Ltd., supra, the primary 


case authority relied on by the court was 
Haleyon Lines vy. Haenn Ship Ceiling & 
Refitting Corp., 342 U.S. 282, 72 S.Ct. 277, 
96 L.Ed. 318 (1952). Halcyon is a 1952 
admiralty case which has been widely cited 
for the proposition that there is no federal 
common law right to contribution and that 
it should be up to Congress, rather than the 
courts, to alter the rule. E. g., Sabre Ship- 
ping Corp. v. American President Lines, 
Ltd., supra, 298 F.Supp. at 1344. However, 
the vitality of Halcyon was seriously eroded 
by Cooper Stevedoring Co. v. Kopke, Inc., 
417 U.S. 106, 94 S.Ct. 2174, 40 L.Ed.2d 694 
(1974), decided after Sabre Shipping. In 
Cooper Stevedoring, the Supreme Court 
limited the application of Halcyon to those 
cases where the joint tortfeasor from whom 
liability is sought is immune from tort lia- 
bility by statute. In limiting the breadth of 
Halcyon, the Court stated: “{A] ‘more 
equal distribution of justice’ can best be 
achieved by ameliorating the common-law 
rule against contribution which permits a 
plaintiff to force one of two wrongdoers to 
bear the entire loss, though the other may 
have been equally or more to blame.” Coo- 
per Stevedoring Co. v. Kopke, Inc., supra, 
417 U.S. at 111, 94 S.Ct. at 2177. The Court 
further stated “[s]ince [plaintiff] could have 
elected to make [third-party defendant] 
bear its share of the damages caused by its 
negligence, we see no reason why [defend- 
ant-third-party plaintiff] should not be ac- 
corded the same right.” Id. at 113, 94 S.Ct. 
at 2178. As a minimum Cooper Stevedor- 
ing and earlier admiralty cases demonstrate 
that under certain circumstances the Su- 


preme Court is willing to fashion a rule 
allowing contribution without express di- 
rection from Congress. See id. at 110-11, 
94 S.Ct. 2174. 


El! Camino Glass v. Sunglo Glass Co., su- 
pra, relies on Sabre Shipping, and in addi- 
tion discusses many of the policy reasons 
both for and against contribution in anti- 
trust cases. We do not disagree with much 
of the court’s discussion but do take excep- 
tion to its conclusion that “[wJhile the above 
arguments in favor of permitting contribu- 
tion are persuasive, the court concludes that 
on balance the ends of justice will be better 
served by holding that contribution is not 
available in an antitrust suit.” FE] Camino 
Glass v. Sunglo Glass Co., supra, Trade Reg. 
Rep. (CCH) at 72,112. 


[4] From an examination of La Maur's 
brief and the E/ Camino Glass and Sabre 
Shipping cases we discern five principal 
reasons advanced in support of the rule not 
allowing contribution. First, it is argued 
that it was the intent of Congress to ex- 
clude contribution. The essence of this ar- 
gument is that since Congress put provi- 
sions for contribution in certain sections of 
the Security Acts of 1933 and 1934, but not 
in the Antitrust Acts, there was congres- 
sional intent to not allow contribution in 
antitrust cases. Furthermore, Congress has 
not acted in the face of the longstanding 
common law rule against contribution or 
the lower court decisions which hold that 
contribution is not available in antitrust 
cases. 


We initially note that the antitrust stat- 
utes are not purported to be comprehensive 
and, possibly as a result, courts have not 
been prone to await congressional action to 
resolve many of the questions left unan- 
swered by these statutes, such as the nature 
of the cause of action, apportionment of 
judgments, assignment, survival and limita- 
tions. Additionally, contrary to La Maur's 
assertions, it is our view that the presence 
of contribution provisions in the security 
laws is some indication that if the question 
were presented today, Congress would in- 
clude a right to contribution as part of the 
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antitrust laws. We further observe that 
there is a dearth of case law on this issue 
and comment that a complicated legal issue 
which is raised so infrequently is unlikely to 
spur immediate congressional action.  Fi- 
nally, we find further support for our posi- 
tion from the fact that federal courts have 
been willing to formulate rules for contri- 
bution in other areas of the law without 
express congressional direction.’ E. g., 
Kohr v. Allegheny Airlines, Inc., 504 F.2d 
400 (7th Cir. 1974) (contribution and indem- 
nification available on a comparative negli- 
gence basis in aviation collisions); Chicago 
& N. W. Ry. v. Minnesota Transfer Ry., 371 
F.2d 129 (8th Cir. 1967) (contribution availa- 
ble in FELA case if state law provides); 
Knell v. Feltman, 85 U.S.App.D.C. 22, 174 
F.2d 662 (1949) (contribution available in 
ordinary negligence cases in District of Co- 
lumbia); Grogg v. General Motors Corp., 72 
F.R.D. 523, 527-28 (S.D.N.Y.1976) (contri- 
bution available in federal sex discrimina- 
tion cases); Gould v. American-Hawaiian 
Steamship Co., 387 F.Supp. 163, 168-69 
(D.Del.1974), vacated on other grounds, 535 
F.2d 761 (8d Cir. 1976) (contribution availa- 
ble under section 14(a) of the Securities 
Exchange Act of 1934, 15 U.S.C. § 78n(a)); 
Globus, Inc. v. Law Research Sery., Inc., 318 
F.Supp. 955 (S.D.N.Y.1970), aff'd, 442 F.2d 
1346 (2d Cir.), cert. denied, 404 U.S. 941, 92 
S.Ct. 286, 30 L.Ed.2d 254 (1971) (contribu- 
tion available under section 17(a) of the 
Securities Act of 1938, 15 U.S.C. § 77q(a) 
and section 10(b) of the Securities Ex- 
change Act of 1934, 15 U.S.C. § 78j(b)). 


Second, it is contended that allowing con- 
tribution will interfere with the plaintiff's 
ability to maintain control of his lawsuit. 
The fear expressed, which is indeed a legiti- 
mate one, is that a defendant may attempt 
to complicate the issues and confuse the 
Jury by impleading numerous third-party 
defendants or fundamentally alter the law- 
suit by impleading a third-party defendant 
with financial resources far superior to the 
7. The trend among the states has been to allow 

contribution. A minimum of 23 states have 

enacted statutes which permit at least limited 


contribution and 6 other states are generally 
cited as having case law which recognizes the 
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plaintiff or the original defendant. With- 
out downplaying the seriousness of this 
fear, we are confident that such problems 
can be avoided by the district court’s pru- 
dent use of its power to sever where neces- 
sary to insure justice. In the present case 
Professional has not objected to the adding 
of La Maur as a third-party defendant. 


A third reason advanced is that a right to 
contribution might serve as a possible de- 
terrent to settlement. We are not con- 
vineed that a holding permitting contribu- 
tion need undermine the judicial policy in 
favor of settlement. The problem of how 
to treat a joint tortfeasor who has settled in 
good faith is not present in this case. How- 
ever, in the proper case the court should be 
able to fashion a rule of contribution which 
will protect the rights of settling defend- 
ants. See, e. g., Herzfield v. Laventhol, 
Krekstein, Horwath & Horwath, 540 F.2d 
27, 38-89 (2d Cir. 1976); Gomes v. Brod- 
hurst, 394 F.2d 465, 468-70 (3d Cir. 1968). 
See also Zenith Radio Corp. v. Hazeltine 
Research, Inc., 401 U.S. 321, 348, 91 S.Ct. 
795, 28 L.Ed.2d 77 (1971) (if plaintiff recov- 
ered damages in settlement from one de- 
fendant he could not recover for the same 
damages from another defendant); Leach 
v. Mon River Towing, Inc., 363 F.Supp. 637, 
642-43 (W.D.Pa.1978) (effect of release on 
amount of damages recoverable from re- 
maining defendants); W. Prosser, Law of 
Torts § 50, at 309-10 (4th ed. 1971); F. 
James, Contribution Among Joint Tort- 
feasors: A Pragmatic Criticism, 54 Harv.L. 
Rev. 1156, 1161-62 (1941); C. Gregory, Con- 
tribution Among Joint Tortfeasors: A De- 
fense, 54 Harv.L.Rev. 1170, 1172-73 (1941); 
F. Bohlen, Contribution and Indemnity Be- 
tween Tortfeasors, 21 Corn.L.Q. 522, 567-68 
(1936). 


A fourth argument against contribution 
in antitrust cases is that antitrust suits are 
already enormously complex and it is un- 
wise to further complicate matters by add- 
ing the issue of contribution among defend- 


right to contribution where there is not inten- 
tional misconduct. See P. Corbett, Apportion- 
ment of Damages and Contribution Among Co- 
conspirators in Antitrust Treble Damage Ac- 
tions, 31 Ford.L.Rev. 111, 113 (1962). 
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ants. We reemphasize that district courts 
have the ability to sever issues and parties 
if the need arises. More importantly, the 
vitality of this argument is somewhat sus- 
pect since contribution is allowed by statute 
under certain sections of the Security Acts, 
and security cases are often as complex as 
antitrust cases. We are aware of no un- 
manageable administrative problems which 
have been caused by allowing contribution 
im security cases. On the contrary, the 
trend has been to allow contribution in se- 
curity actions which are brought under sec- 
tions of the Security Acts which do not 
have express contribution provisions. See, 
e. g., Odette v. Shearson, Hammill & Co., 
394 F.Supp. 946, 957-58 (S.D.N.Y.1975); 
Liggett & Myers Inc. v. Bloomfield, 380 
F.Supp. 1044 (S.D.N.Y.1974); Globus, Inc. v. 
Law Research Serv., Inc. supra, 318 
F.Supp. 955; deHaas v. Empire Petroleum 
Co., 286 F.Supp. 809 (D.Colo.1968), aff'd in 
part, rev'd in part on other grounds, 435 
F.2d 1223 (10th Cir. 1970). See also Getter 
v. R. G. Dickinson & Co., 366 F.Supp. 559, 
569 (S.D.lowa 1975). 


The final reason urged by La Maur for a 
rule of no contribution is that the deterrent 
effect of the antitrust laws is increased by 
not permitting defendants to redistribute 
the cost of an antitrust action. We believe 
that the question of deterrence actually 
cuts both ways and on balance a rule allow- 
ing contribution is actually a greater deter- 
rent. The fact that one tortfeasor may be 
held liable for all the damages arising from 
the antitrust violation necessarily means 
that other joint tortfeasors may go “scot 
free.” This possibility of escaping all liabil- 
ity might cause many to be more willing, 
rather than less willing, to engage in 
wrongful activity. 

This possibility significantly increases 
where a large or powerful tortfeasor has 
sufficient economic influence to prevent a 
plaintiff from including it as a defendant. 
National alleges that this is precisely what 
happened in the present case. National 
claims that in their depositions the principal 
shareholders of Professional stated that 
they were persuaded not to name La Maur 
as a defendant because of La Maur’s deci- 


sion to renew Professional's franchise. 
Whether such allegations are true can only 
be determined upon further factual devel- 
opment. However, such allegations are in- 
dicative of the exact abuses which are en- 
couraged by a rule which automatically de- 
nies contribution to antitrust violators and 
which could be avoided by the formulation 
of a rule allowing contribution in certain 
cases. To deny contribution would be to 
dilute the deterrent effect of the antitrust 
laws, since a participant in an antitrust 
violation could escape all responsibility for 
its wrongdoing. 


(5] Contribution is an equitable doctrine 
based on the principle of justice between 
the parties. See Dawson v. Contractors 
Transport Corp., 151 U.S.App.D.C. 401, 405— 
406 & n. 7, 467 F.2d 727, 731-32 & n. 7 
(1972). “The governing principle of contri- 
bution throughout has been that one of two 
or more joint wrongdoers should not be 
required to pay more than his share of a 
common burden, or to put it another way, 
that no obligor should be unjustly benefit- 
ted at the expense of another.” Gould y. 
American-Hawaiian Steamship Co., supra, 
387 F.Supp. at 170. In Perma Life Muf- 
flers, Inc. v. International Parts Corp., 392 
U.S. 134, 138, 88 S.Ct. 1981, 20 L.Ed.2d 982 
(1968), the Supreme Court cautioned 
against broad application of common law 
doctrines to prevent recovery if such appli- 
cation will defeat important public pur- 
poses. We are convinced that the result of 
automatically prohibiting contribution 
among antitrust defendants in all circum- 
stances would be to allow a significant 
number of antitrust violators to escape lia- 
bility for their wrongdoing and thereby un- 
dermine the policy of the antitrust laws. 


The deciding factor in our decision is 
fairness between the parties. We conclude 
that fairness requires that the right of con- 
tribution exist among joint tortfeasors at 
least under certain circumstances. There is 
an obvious lack of sense and justice in a 
rule which permits the entire burden of 
restitution of a loss for which two parties 
are responsible to be placed upon one alone 
because of the plaintiff's whim or spite, or 
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his collusion with the other wrongdoer. 
See, e. g., Gomes v. Brodhurst, supra, 394 
F.2d at 467-68 & n. 1. 


{6] In sum, we adopt for the Eighth 
Circuit the rule that contribution may be 
enforced among joint tortfeasors in an anti- 
trust action. Because of the deterrent poli- 
cy of the antitrust laws, even intentional 
tortfeasors may obtain contribution so that 
tortfeasors will not escape liability. Cf. 
Odette v. Shearson, Hammill & Co., supra, 
394 F.Supp. at 958; Alexander & Baldwin, 
Inc. v. Peat, Marwick, Mitchell & Co., 385 
F.Supp. 230, 238 (S.D.N.Y.1974); Globus v. 
Law Research Serv., Inc., supra, 318 
F.Supp. at 955 (contribution under the se- 
curity laws even for intentional tort- 
feasors); sections Xe), 1&b) of the Securi- 
ties Exchange Act of 1934, 15 U.S.C. 
§§ 78i(e), 78r(b). We do not hold that con- 
tribution is available to all violators of the 
antitrust laws, regardless of the flagrancy 
of the conduct of the party seeking contri- 
bution. The decision of whether a particu- 
lar party is entitled to contribution is best 
left to the trier of fact upon consideration 
of all of the circumstances of a case, includ- 
ing the factors specified by Justice White in 
his concurring opinion in Perma Life Muf- 
flers, Inc. v. International Parts Corp., su- 
pra’ Cf. Section 1i(f) of the Securities Act 
of 1933, 15 U.S.C. § 77k(f) (contribution 
unless one party guilty of fraudulent mis- 
representation and not the other). At this 
stage of the proceedings contribution in fa- 
vor of National is a possibility. Therefore, 
the district court erred in dismissing its 
third party complaint. 


II. Indemnification Under Federal Anti- 
trust Law 


[7] The subject of indemnification un- 
der federal antitrust law, like contribution, 


8. The factors listed by Justice White in connec- 
tion with whether an in pari delicto defense 
should be allowed in an antitrust action are 
“facts as to the relative responsibility for origi- 
nating, negotiating, and implementing the 
scheme, evidence as to who might reasonably 
have been expected to benefit from the.provi- 
sion or conduct making the scheme illegal un- 
der § 1; proof of whether one party attempted 
to terminate the arrangement and encountered 
resistance or counter-measures from the other; 
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is governed by federal law. National 
claims that on remand it should be allowed 
to obtain indemnification from La Maur on 
the federal antitrust claim if it can prove 
that if any antitrust violation was commit- 
ted, it was at La Maur’s suggestion and 
urging, and thus La Maur was the “pri- 
mary” wrongdoer and National was only 
“secondarily” liable. Indemnification, un- 
like contribution, permits a wrongdoer to 
escape loss by shifting his entire responsibil- 
ity to another party. If indemnification 
were allowed, those found liable for breach 
of a statutory obligation might escape lia- 
bility as effectively as if contribution were 
denied. We hold, therefore, that contribu- 
tion may be allowed, but not indemnifica- 
tion. Thus, the loss will be apportioned 
among the joint wrongdoers so that the 
deterrent effect of the judgment will be 
felt by all culpable parties. 


In Perma Life Mufflers, Inc. v. Interna- 
tional Parts Corp., supra, 392 U.S. at 138— 
39, 88 S.Ct. 1981, the Supreme Court em- 
phasized that the public interest and statu- 
tory aim of deterring antitrust violations 
and enforcing the antitrust laws are of par- 
amount importance. To allow indemnifica- 
tion would dilute the deterrent impact of 
the antitrust laws. Only a realistic possibil- 
ity of liability for damages will encourage 
compliance with the antitrust laws and will 
protect the public interest in preserving 
competition. Consequently, even if one 
joint tortfeasor bears greater responsibility 
for the wrongdoing, a person who violates 
the antitrust statutes should not be entitled 
to full indemnification from the more cul- 
pable third party.® 


{8] The only case cited by National as 
direct support of its position is Wilshire Oil 


facts showing who ultimately profited or suf- 
fered from the arrangement." Perma Life Muf- 
flers v. International Parts Corp., supra, 292 
U.S. at 146-47, 88 S.Ct. at 1988 (White, J., 
concurring). 


9. Furthermore, in its complaint Professional 
alleges that National violated section 2 of the 
Sherman Act by intentionally doing acts de- 
signed to exclude Professional as a competitor. 
Thus for Professional to prevail against Nation- 
al it will have to show that National was an 
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Co. v. Riffe, 409 F.2d 1277 (10th Cir. 1969). 
Without accepting or rejecting the Tenth 
Circuit’s analysis in that case, we note that 
it is distinguishable from the present case. 
In Wilshire, the court allowed a suit for 
indemnification by a corporation against its 
officers who had allegedly caused the firm 
to commii antitrust violations which result- 
ed in the corporation paying fines, penal- 
ties, and other expenditures. The court 
was careful to point out that the indemnifi- 
cation suit was based on a separate state 
claim for breach of a fiduciary duty and the 
court was not deciding the question of 
whether indemnification is generally availa- 
ble in antitrust actions. Jd. at 1284. In the 
present case no separate cause of action by 
National against La Maur under state law 
has been alleged in connection with the 
antitrust violation. We caution, however, 
that the threshold question in a claim for 
indemnification under a separate state law 
theory is whether allowing it would be in- 
consistent with the purpose of the antitrust 
laws. Under no circumstance should in- 
demnification be allowed where such allow- 
ance would be inconsistent with the purpose 
of the antitrust laws. 


III. Contribution and Indemnification Un- 
der Minnesota Law 


{9} Counts II and III of Professional's 
complaint involve pendent state claims. 
Count II alleged that National violated 
Minnesota’s antitrust statutes, Minn.Stat. 
Ann. §§ 325.8014, 325.8015, and Count III 
alleged tortious interference with its busi- 
ness relationships. 


intentional wrongdoer. Thus, the sound rea- 
soning of the security cases which deny indem- 
nity to tortfeasors who have committed a 
wrong graver than ordinary nepligence is 
equally applicable here. These cases have held 
that where a party has been found guilty of 
misconduct in violation of the public interest as 
embodied in the securities laws, it would offend 
public policy to allow indemnification. See, e. 
g., Alexander & Baldwin, Inc. v. Peat, Marwick, 
Mitchell & Co., supra, 385 F.Supp. at 238 39; 
Herzfield v. Laventhol, Krekstein, Horwath & 
Horwath, supra, 378 F.Supp. at 135; Globus v. 
Law Research Serv., Inc., 287 F.Supp. 188, 199 
(S.D.N.Y.1968), aff'd in part, rev'd in part, 418 
F.2d 1276 (2d Cir. 1969), cert. denied, 397 U.S. 
913, 90' S.Ct. 913, 25 L.Edi2d) 93 (1970). See 
also Odette v. Shearson, Hammill & Co, supra, 


Minnesota is one of a minority of states 
where the common law has developed to 
allow contribution among joint tortfeasors 
under certain circumstances. Under Min- 
nesota law, National will be entitled to con- 
tribution if it can show on remand that it 
was not guilty of conscious wrongdoing, 
even if there has been a finding that a 
violation of the Minnesota antitrust stat- 
utes has been committed. Cf. Skaja v. An- 
drews Hotel Co., 281 Minn. 417, 161 N.W.2d 
657 (1968); Farmers Ins. Exch. v. Village of 
Hewitt, 274 Minn. 246, 143 N.W.2d 230, 
235-39 (1966); Hardware Mut. Cas. Co. v. 
Danberry, 234 Minn. 391, 48 N.W.2d 567, 
570-72 (1951) (application of contribution in 
personal injury cases). See also W. Prosser, 
Law of Torts § 50, at 306-08 & n. 68 (4th 
ed. 1971). 


National also argues that it has stated a 
claim for indemnification under Count III, 
tortious interference with business relation- 
ships. In Minnesota, the leading case on 
indemnification is Hendrickson y. Minneso- 
ta Power & Light Co., 258 Minn. 368, 104 
N.W.2d 843 (1960).!° In Hendrickson the 
court listed several situations in which in- 
demnity is appropriate, two of which are 
relevant here: 


(2) Where the one seeking indemnity 
has incurred liability by action at the 
direction, in the interest of, and in re- 
liance upon the one sought to be charged. 


(3) Where the one seeking indemnity 
has incurred liability because of a breach 


394 F.Supp. at 954-57, and Gould v. American- 
Hawaiian Steamship Co9., supra, 387 F.Supp. at 
166-68, where the courts held that indemnifica- 
tion was not available even if the security vio- 
lation was merely negligent. National should 
not be permitted to secure indemnity on a theo- 
ry inconsistent with the theory on which it is 
ultimately held liable, i. e., that it was secon- 
darily liable only because of La Maur's wronp- 
doing. 


10. See also Byerk v. Universal Eng’r Corp., 552 
F.2d 1314. 1318 19 (8th Cir. 1977), citing Lam 
bertson v. Cincinnati Corp., 257 N.W.2d 679 
(Minn.1977), for latest application of Hendrick- 
son. 
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of duty owed to him by the one sought to 
be charged. 


Id. at 848 (footnotes omitted). 


{10] With regard to Count III, National, 
in its third-party complaint, alleged that if 
it is found liable it will be “by action at the 
direction, in the interest of, and in reliance 
upon” La Maur; that La Maur had a duty 
to reveal to National the nature and extent 
of the business relationship between La 
Maur and Professional that might be inter- 
fered with by granting National an exclu- 
sive dealership; and that La Maur breached 
that duty. Since National may demon- 
strate that it falls within one of the excep- 
tions to the no indemnification rule listed in 
Hendrickson v. Minnesota Power & Light 
Co., supra, the district court acted prema- 
turely in dismissing National's claim under 
Minnesota law for indemnification under 
Count III. 


The issue, whether if sufficient evidence 
is presented by Professional to hold Nation- 
al liable under Count III, such evidence will 
also be sufficient to preclude National from 
receiving indemnification from La Maur 
under Minnesota law, is not free from 
doubt. Since the case must be remanded on 
other grounds, we believe that the best 
course is to have this determination made in 
the first instance by the district court after 
more complete factual development. 


IV. Conclusion 


As we have indicated, this case is before 
us on appeal from the grant cf a motion to 
dismiss. We conclude that it cannot be said 
beyond doubt at this stage of the proceed- 
ings that National can prove no set of facts 
in support of its claim for contribution un- 
der the federal antitrust laws, and for con- 
tribution or indemnification under Minneso- 
ta law. We affirm the dismissal of Nation- 
al’s claim for indemnification under the fed- 
eral antitrust laws. 


“ae 

Affirmed in part; reversed in part, and 

remanded for further proceedings not in- 
consistent with this opinion, 
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HANSON, Senior District Judge, dissent- 
ing in part. 

I respectfully dissent from the holding in 
Part I of the majority’s opinion permitting 
contribution among joint tortfeasors in an 
antitrust action. I concur in the result 
reached in Part II of the opinion and in the 
Court’s reasoning to the extent it is not 
inconsistent with my views expressed below 
concerning the issue of contribution. In 
view of the Court’s holdings in Part I and 
Part II, I concur in the result reached in 
Part III of the majority opinion and in the 
judgment, but with the understanding that 
the district court retains discretion to dis- 
miss pendent state claims. 


Because I discern no compelling reason to 
allow contribution in antitrust causes, and 
strongly suspect that antitrust policy may 
be adversely affected by it, I would affirm 
the district court’s dismissal of National’s 
claim for contribution from La Maur under 
federal antitrust law. 


As an initial observation, this cause of 
action is an inopportune one in which to 
fashion a broad rule allowing contribution 
among joint tortfeasors, in an antitrust ac- 
tion. The only violation of federal antitrust 
law alleged by Professional is found in 
Count I of its complaint. That count alleg- 
es a violation of Section 2 of the Sherman 
Act, 15 U.S.C. § 2. Section 2 proscribes 
monopolization, attempts to achieve a mo- 
nopoly, and conspiracies to monopolize; and 
provides criminal penalties for those who 
violate its provisions. Under Section 4 of 
the Clayton Act, 15 U.S.C. § 15, a plaintiff 
such as Professional may recover treble 
damages for a Section 2 violation. The 
Court notes that under the allegations in 
Professional's complaint Professional will 
have to show that National was an inten- 
tional wrongdoer in order to prevail. ante 
at 1186-1187 n. 9. This is clearly correet, 
for the substance of Professional's com- 
plaint as I read it is that National’s acts 
were pursuant to an attempt or conspiracy 
to monopolize the sale of wholesale beauty 
supplies in Minnesota. Intent is an essen- 
tial element of the proof of a Section 2 
attempt or conspiracy to monopolize. See 
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e. g., United States v. Griffith, 334 U.S. 100, 
105, 68 S.Ct. 941, 92 L.Ed. 1236 (1948); 
Stifel, Nicolaus & Co. v. Dain, Kalman & 
Quail, 578 F.2d 1256, 1262 (8th Cir. 1978); 
United States v. Empire Gas Corp., 537 F.2d 
296, 298-99 (8th Cir. 1976), cert. denied, 429 
U.S. 1122, 97 S.Ct. 1158, 51 L.Ed.2d 572 
(1977); International Railways of (\-ntral 
America v. United Brands Co., 532 }° 21 231, 
239 (2d Cir.), cert. denied, 429 U.S. 835, 97 
S.Ct. 101, 50 L.Ed.2d 100 (1976). If Nation- 
al is found liable to Professional, National 
will have been found to have conspired or 
committed an unlawful attempt to monopo- 
lize trade with “an intent to control prices 
or restrict competition unreasonably.” 
United States v. Empire Gas Corp., supra at 
302. See United States vy. DuPont & Co., 
351 U.S. 377, 389, 76 S.Ct. 994, 100 L.Ed. 
1264 (1956). 


If found to be an antitrust violator under 
these circumstances, I believe that National 
is in a poor position to complain of any 
unfairness in being forced to assume the 
burden of restitution for the loss occasioned 
by its intentional wrongdoing, and it is in 
even worse position to complain about being 
penalized to the full extent of the treble 
damages allowed to a plaintiff by the Clay- 
ton Act. At least since Lord Kenyon’s opin- 
ion in Merryweather v. Nixan, 8 Term.Rep. 
186, 101 Eng.Rep. 1337 (K.B.1799), the com- 
mon law has not allowed contribution in 
favor of an intentional wrongdoer on the 
theory that intentional wrongdoing is de- 
terred by refusing to invoke equity to di- 
minish the burden of liability otherwise in- 
curred. See Wright v. Haskins, 260 N.W.2d 
536, 538-39 (Iowa 1977). Whatever trend 
may exist in favor of contribution among 
nonintentional tortfeasors, the rule against 
contribution as between intentional wrong- 
doers is still generally adhered to. See W. 
Prosser, Law of Torts § 50, at 308 (4th ed. 
1971). 


With respect to Section 2 conspirators, 
the majority’s partial reliance on trends in 
contribution law and equitable principles is 
misplaced. 

I realize, however, that allegiance to com- 
mon law rules cannot be allowed to under- 


mine the purposes of the antitrust laws. 
Perma Life Mufflers, Inc. v. International 
Parts Corp., 392 U.S. 134, 138-39, 88 S.Ct. 
1981, 20 L.Ed.2d 982 (1968). In making the 
decision whether contribution is to be per- 
mitted or rejected in antitrust actions, the 
primary inquiry must be which course best 
furthers the public policy in favor of compe- 
tition, or least detracts from it. Jd. at 139, 
88 S.Ct. 1981. The majority concludes that 
“{t]o deny contribution would be to dilute 
the deterrent effect of the antitrust laws, 
since a participant in an antitrust violation 
could escape all responsibility for its wrong- 
doing.” ante, at 1185. I am not convinced 
that this is so. First, the likelihood that a 
participant may escape responsibility for his 
antitrust violations is at best a speculative 
concern (particularly in non-class actions) 
since in any given case there may be any 
number of .other potential plaintiffs who 
were damaged by the particular restraint of 
trade or monopoly in which the prospective 
third-party defendant has been a partici- 
pant. Moreover, as the majority candidly 
observes, the question of deterrence “cuts 
both ways,” and it could well be argued 
that potential antitrust violators would be 
more likely to refrain from anticompetitive 
activities if they know that any injured 
party may impose the full burden of a 
treble damage recovery on them even 
though, for instance, the violator played a 
relatively minor part in a conspiracy to 
monopolize. See E] Camino Glass v. Sunglo 
Glass Co., [1977-1] Trade Reg.Rep. (CCH) 
{61,533 (N.D.Cal.1976), Or, inversely, the 
possibility of dissipating the impact of a 
treble damage award among antitrust co- 
conspirators may actually encourage anti- 
competitive activity. To me the arguments 
on either side of the deterrence question are 
inconclusive and as a result I find deter- 
rence of potential violators insufficient as a 
basis on which to predicate a new rule 
permitting contribution. 


In other respects, however, such a rule 
presents a substantial risk that antitrust 
lawsuits may become more difficult for trial 
courts to manage and, more importantly, 
the net result may be to deter private plain- 
tiffs of relatively limited means from bring- 
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ing or maintaining a meritorious suit. Of 
particular concern in my mind is the poten- 
tial for confusion, delay, and complexity 
inherent in permitting antitrust defendants 
a right to implead other alleged antitrust 
violators who may distort the litigation be- 
cause of their size, nature of involvement, 
or position in the marketplace. I[t is not 
difficult to conceive of many circumstances 
in which the original plaintiff may simply 
be overwhelmed by embroilment in a law- 
suit of a scope and size it never contemplat- 
ed and is ill-equipped to handle. See Sabre 
Shipping Corp. v. American President 
Lines, 298 F.Supp. 1339, 1346 (S.D.N.Y. 
1969). Aware that litigation may spiral out 
of their control, it is foreseeable that some 
plaintiffs will decide to forego a legitimate 
cause of action. Though district courts 
have the power to superintend complex liti- 
gation, the multiplication of issues and par- 
ties remains to be grappled with, and the 
chilling effect on the incentive to bring or 
pursue a lawsuit is unlikely to be diminish- 
ed by the mere possibility of the favorable 
uses of district court discretion. 

To a substantial extent, the enforcement 
of public antitrust policy depends on the 
attractiveness of litigation to private attor- 
neys general. See Hawaii v. Standard Oil 
of California, 405 U.S. 251, 262, 92 S.Ct. 885, 
31 L.Ed.2d 184 (1972). Mindful of this, the 
Supreme Court has recently shown itself to 
be sensitive to the danger of complicating 
issues in antitrust litigation to the point 
where a reduction in the incentive to sue is 
likely to result. See Iilinois Brick Co. v. 
Illinois, 431 U.S. 720, 745-46, 97 S.Ct. 2061, 
52 L.Ed.2d 707 (1977). Before formulating 
a rule which permits additional parties and 
issues to be joined in an antitrust case, we 
should be sure that we do not thereby 
counterbalance the motivation to sue pro- 
vided by the treble damage award. 

In any event, as the examples of the 
Antitrust Improvement Act of 1976, 15 U.S. 
C.A. §§ 15¢ -15h (Supp.1978), and the contri- 
bution sections of the Security Acts of 1933 
and 1934 show, there is ample precedeat for 
statutorily expanding the scope of antitrust 
litigation to include a right to seek contri- 
bution should Congress choose to do so. 
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Congress has never acted despite the fact 
that those courts which have dealt with the 
issue have held against contribution, and 
despite the fact that the issue of contribu- 
tion would appear to be fairly obvious. In 
view of the implications with respect to the 
effectiveness of antitrust law, and with no 
strong policy reason in favor of contribu- 
tion, I believe this is an appropriate in- 
stance to await congressional directive 
without risk of abdicating judicial function. 
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HuGues, Husparp & REep, 
Washington, D.C., November 16, 1981. 
Re H.R. 1242, antitrust contribution bill. 
Hon. Peter W. Ropino, Jr., 
Chairman, House Judiciary Subcommittee on Monopolies and Commercial Law, Ray- 
burn House Office Building, Washington, D.C. 

DEAR Mr. CHAIRMAN: On behalf of the Business Roundtable, I am filing with the 
Subcommittee on Monopolies and Commercial Law a statement on H.R. 1242, the 
antitrust contribution bill. 

I request that the Roundtable’s statement be included in the official record of the 
Subcommittee’s consideration of this bill. 

Thank you for your cooperation. 
Sincerely, 


Puitie A. LACOVARA, 
Antitrust Task Force. 


Enclosure. 


PREPARED STATEMENT OF THE BUSINESS ROUNDTABLE 


The Business Roundtable appreciates the opportunity to present its views to the 
ubcommittee on H.R. 1242, a bill to provide for a right of contribution among par- 
ies charged with price-fixing in violation of the antitrust laws and to give fair effect 
o settlements in these cases. 


ROUNDTABLE SUPPORT FOR H.R. 1242 


The Business Roundtable is an association of nearly 200 chief executive officers of 
ajor American companies. The Roundtable’s purpose is to examine public issues 
hat affect the economy and to develop and present positions that reflect sound eco- 
omic and social principles. The Roundtable is committed to the free enterprise 
ystem protected by the antitrust laws and supports the fair and equitable enforce- 
ent of these laws. 

In this context, the Business Roundtable is pleased to report that it strongly sup- 
rts all of the substantive provisions of H.R. 1242. By providing that all parties 
llegedly involved in a horizontal price-fixing agreement must pay their fair share, 
d only their fair share, of the plaintiff's damages, the bill would add an important 
easure of fairness and rationality to the existing law. The bill would accomplish 
his result with a minimum of added litigation burden, through the simple formula 
f allocating liability for the plaintiff's damages in proportion to each responsible 
arty’s relative share of sales or purchases. 

The bill’s provision for ‘“‘claim reduction” is also straightforward and desirable. By 
requiring that a plaintiff's claim for treble damages attributable to his purchases 
rom a settling defendant must be deducted from the plaintiff's claim against the 
remaining defendants, the bill removes a major obstacle to the exercise of a defend- 
ant’s constitutional right to contest the price-fixing charges against it. This formula 
for equitable reduction of remaining claims reduces the power of plaintiffs’ lawyers 
to whipsaw defendants,. particularly smaller companies, into unwarranted settle- 
ments. 

By providing that a party who does enter into a good faith settlement is relieved 
from any liability for contribution to any other defendant, the bill provides ade- 
quate protection for parties who choose to settle the claims against them. This pro- 
tection for settling defendants insures, as a practical matter, that the courts will not 
be clogged with antitrust cases that can be settled fairly. 


THE NEED FOR LEGISLATIVE ACTION 


In the last two years, two federal courts of appeals held, as had a number of dis- 
trict courts in earlier cases, that a defendant in a price-fixing case is not entitled to 
seek contribution from its partners in the allegedly illegal activity. See Wilson P. 
Abraham Construction Corp. v. Texas Industries, Inc., 604 F.2d 897 (5th Cir. 1979), 
aff'd sub nom., Texas Industries, Inc. v. Radcliff Materials, Inc. 68 L.Ed.2d 500 
(1981); Olson Farms, Inc. v. Safeway Stores, Inc., 1979-2 Trade Cases (CCH {| 62,995 
(10th Cir. 1979). A third appellate court, by contrast, held that contribution is avail- 
able in antitrust cases, at least under some circumstances. Professional Beauty 
Supply, Inc. v. National Beauty Supply, Inc., 594 F.2d 1179 (8th Cir. 1979). 
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Both of the appellate courts that rejected the availability of contribution pointed 
to the fact that there has never been a legislative pronouncement on the question. 
The court in Olson explicitly rested its denial of the defendant’s contribution claim 
on the fact that Congress has not expressly authorized a right of contribution: _ 

“[W]e believe this court should await a clear signal . .. from the legislative 
branch of our government on the matter.” 1979-2 Trade Cases (CCH) { 62,995 at 
79,704. 

Toward the end of last Term the Supreme Court reached the same result for pre- 
cisely the same reason. See Texas Industries, Inc. v. Radcliff Materials, Inc., supra, 
68 L.Ed.2d 500 (1981). In Texas Industries, the Court relied on its decision a few 
weeks earlier in Northwest Airlines, Inc. v. Transport Workers Union, 67 L.Ed.2d 750 
(1981). In that employment discrimination case, the Court recognized that notions of 
equity tip sharply in favor of contribution—a doctrine that most States now recog- 
nize—but held that the federal courts lack the power to create this remedy in the 
absence of Congressional action. The Court in Texas Industries concluded that, ‘“re- 
gardles of the merits of the conflicting arguments, this is a matter for Congress, not 
the Courts, to decide.” 68 L.Ed.2d at 513. _ 

The courts, therefore, have thrust on Congress the responsibility for deciding 
whether and how to introduce “contribution” into antitrust law. The Business 
Roundtable submits that, for a variety of practical and policy reasons, legislation 
that provides for contribution among parties accused of horizontal price-fixing 
would enhance the administration of justice and would introduce a basic principle of 
fairness. ! 


FAIR ALLOCATION OF LIABILITY 


Perhaps the most important consideration in favor of H.R. 1242 is that it assures 
the fair treatment of all parties who are allegedly involved in an antitrust violation. 
A rule that allows less than all of those involved in a price-fixing scheme to bear 
the entire burden runs counter to well-established principles of justice. The court of 
appeals in the Professional Beauty Supply case stated that fairness was the “decid- 
ing factor” in its decision to allow contribution: 

“There is an obvious lack of sense and justice in a rule which permits the entire 
burden of restitution of a loss for which two parties are responsible to be placed 
upon one alone because of the plaintiff's whim or spite, or his collusion with the 
other wrongdoer.” 594 F.2d at 1185-86 

The Supreme Court agrees with this statement of principle. Although the Court 
has held that creation of a contribution remedy lies within the lawmaking province 
of Congress, the Court explained in the Northwest Airlines case why most states 
have now abandoned the old “‘no contribution” rule: 

“Recognition of the right [of contribution] reflects the view that when two or 
more persons share responsibility for a wrong, it is inequitable to require one to pay 
the entire cost of reparation. . . .” Northwest Airlines, Inc. v. Transport Workers 
Union, supra, 67 L.Ed.2d at 761. 

Equally aware of this view, Congress has already acted to make contribution a 
basic feature of the Federal securities laws. See Section 11(f) of the Securities Act of 
1938, 15 U.S.C. § 77k(f), and Sections 9(e) and 18(b) of the Securities Exchange Act of 
1934, 15 U.S.C. §§ 78i(e) and 78r(b). Thus, there can be no real question that contri- 
bution is the soundest equitable rule. 

The principal objection to contribution under H.R. 1242 is that “price-fixers do not 
deserve equity.” This strident argument is seriously flawed. First, under our system 
of law, even persons accused of violent crimes are entitled to fair treatment during 
and after their prosecutions. Firms charged with civil liability surely deserve no 
more harsh treatment. Second, the argument assumes the guilt of the defendants, 
but one of the major injustices in the resent no-contribution system is that it un. 
dermines the ability of defendants to defend themselves on the merits. Third, in 
practical terms, this argument misses the point that the burden of a treble damage 


_ | Proposed Section 4(I(d) of H.R. 1242 states that the contribution remedy will not “affect the 
Joint and several liability of any person who enters into an agreement to fix, maintain, or stabi- 
lize prices. The courts have generally assumed that the traditional tort principle of “joint and 
several liability” applies in antitrust conspiracy cases, even though Congress has never deter- 
mined the extent to which—if at all—this principle properly applies in antitrust cases. 

_ Legislation like H.R. 1242 would be unnecessary if “joint and several liability” did not apply 
in antitrust cases. We do not understand Section 4(I)(d) as requiring application of this principle 


re the courts would otherwise conclude that joint or several liability is unwarranted or 
unjust. 
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award falls on shareholders, who had no role in planning the price-fixing, not on the 
employees who engaged in the violation. 

The Roundtable also regards as unpersuasive the argument that the parties to 
antitrust cases should be left to work out a fair allocation of their respective liabili- 
ty by negotiating “sharing agreements.” The ability to work out such agreements 
turns in large part on the relative size and strength of the parties. For this reason, 
the parties to antitrust cases are frequently unable to arrive at an equitable “shar- 
ing agreement,” or any agreement at all. Moreover, sharing agreements are rarely 
possible where—for tactical reasons—a plaintiff names some companies as co-con- 
Spirators but not as co-defendants. Finally, so long as Congress allows the courts to 
apply “joint and several liability” in favor of plaintiffs, it is at least equally appro- 
priate for Congress to accept the courts’ invitation to create an equitable remedy 
that gives all responsible parties a mechanism to apportion their respective liabil- 
ities among themselves. 


PROMOTION OF DETERRENCE 


In addition, the existence of a right of contribution would enhance the deterrent 
effects of private damage actions. In effect, contribution means that every person 
who participates in a price-fixing scheme will have to account for his fair share of 
any recovery obtained by the parties injured. 

In the absence of a right to seek contribution, a party who agrees to fix prices 
always may harbor the hope that, even if he is found out, the victim or victims of 
the conspiracy will decide not to sue him, or decide to collect the whole judgment 
from others. As the Eighth Circuit said in the Professional Beauty Supply case: 
“This possibility of escaping all liability might cause many to be more willing, 
rather than less willing, to engage in wrongful activity.” 594 F.2d at 1185. The Su- 
preme Court has recently ratified this assessment of the practical effect of a contri- 
bution remedy, concluding in the Northwest Airlines case that “it is sound policy to 
deter all wrongdoers by reducing the likelihood that any will entirely escape liabili- 
ty.” 67 L.Ed.2d at 761. 

The contrary argument—that deterrence is enhanced by the threat that a single 
defendant may have to pay an entire judgment by himself—simply does not hold up. 
In Texas Industries, the Supreme Court concluded that the empirical evidence on 
the deterrent effect of the current no-contribution rule is inconclusive at best. 68 
L.Ed.2d at 506-507 & n.8. This is hardly surprising. Only the rare businessman will 
be familiar with the rule disallowing contribution. The more likely assumption is 
that any party who is found guilty of participating in a price-fixing conspiracy will 
have to pay his fair share. Therefore, the theoretical prospect of being saddled with 
an entire judgment under a no-contribution rule is unlikely, as a practical matter, 
to have an added deterrent effect. 

Moreover, in gauging the extent of deterrence, it is far more significant to focus 
on the effect of the 1974 amendments to the Sherman Act, which made antitrust 
violations felonies punishable by up to three years’ imprisonment and $100,000 fines 
for the individual businessman. As a practical matter, this criminal threat is a far 
more effective deterrent than an esoteric ‘“‘no contribution” rule. 


REMOVAL OF BURDEN ON DEFENDANT'S RIGHT TO TRIAL 


The corollary of contribution is “claim reduction.” As proposed in Section 4(1)(b) of 
the bill, claim reduction would carve out of a plaintiffs case the treble damages at- 
tributable to the conduct of a defendant with whom he chooses to settle. 

Recognition of claim reduction would ameliorate the harsh consequences of joint 
and several liability and would enhance the administration of justice. It would 
enable a company that wants to defend itself against an antitrust charge to do so. 
History has shown that plaintiffs’ lawyers have a potent weapon to induce settle- 
ments regardless of the merits of their cases. Under a no-contribution/no-claim-re- 
duction rule, the exposure of non-settling defendants expands geometrically as other 
defendants settle out, leaving fewer and fewer companies to bear the brunt of a po- 
tential verdict that encompasses all damages inflicted by all participants—trebled. 

This system provides a tremendous premium for settling early, even if the charges 
lack real foundation. The pressure on the hold-outs then mounts intensely. The 
system places the greatest pressure on the least culpable defendants. They are more 
likely to resist the plaintiff's charges, until other parties settle out and the pressure 
on them becomes irresistible. Ironically, experience shows that these hold-outs wind 
up paying relatively greater amounts to settle and to protect themselves from indus- 


try-wide exposure. 
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Thus, even though antitrust defendants may believe that they are not guilty of 
the charges against them, and may otherwise be willing to go to the great effort and 
expense of actually litigating the claims against them, the prospect of having to pay 
a treble damage judgment that may jeopardize their survival makes it impossible to 
go to trial. As a result, they are forced to settle, often at exorbitant rates. ; 

Some critics of a rule allowing claim reduction have argued that claim reduction 
would be objectionable because it would deter settlements. But the proper question 
is whether this legislation would deter fair settlements. It is perfectly true that, if 
plaintiffs can no longer dangle huge potential liability over the heads of defendants 
who are responsible for only a small portion of those damages, then they will no 
longer be able to whipsaw defendants into settling even the most questionable of 
claims. While there is a legitimate interest in settling cases that are fairly contesta- 
ble, these whipsaw settlements are undoubtedly not the kind that the law should 
encourage. 

Therefore, there is no merit to the argument that claim reduction should not be 
allowed because it might discourage extortionate settlements. The Supreme Court 
has said as much, in a related context. See United States v. Reliable Transfer Co., 
421 U.S. 397 (1975). The Court was faced there with the question whether it should 
continue the traditional formula for contribution in admiralty cases, or should en- 
force a new rule that more precisely allocated liability. In adopting the new ap- 
proach, the Court rejected an argument that the new rule would be bad because it 
would diminish the pressure on some parties to settle: : 

‘fA]}t bottom, [this argument] asks us to continue the operation of an archaic rule 
because its facile application out of court yields quick, though inequitable, settle- 
ments, and relieves the courts of some litigation. Congestion in the courts cannot 
justify a legal rule that produces unjust results in litigation simply to encourage 
speedy out-of-court accommodations.” Id. at 408. 

Against this backdrop, a similar objection to establishing the simple formula for 
contribution and claim reduction set forth in H.R. 1242 deserves similarly short 
shrift. 


MINIMAL IMPACT ON CONDUCT OF LITIGATION 


Another argument against contribution is that it would add new procedural com- 
plexities to already complex antitrust cases, possibly undermining the plaintiff's 
ability to control his own lawsuit. This possibility, it is said, could result in deter- 
ring plaintiffs from even bringing legitimate cases. 

This argument is specious. Rule 42(b) of the Federal Rules of Civil Procedure au- 
thorizes trial judges to order separate trials whenever a plaintiff would be preju- 
diced by a defendant’s expansion of the suit. This procedural device is available, if 
appropriate, to handle contribution cross-claims or third-party claims brought under 
this bill. As the dissent in the Abraham Construction case pointed out: 

“The district courts are certainly aware of the antitrust plaintiff's status as a pri- 
vate attorney general and of the important role played by the private damage 
action in enforcing the objectives of the antitrust laws. The special solicitude accord- 
ed these plaintiffs necessarily requires a liberal exercise of the separate trials provi- 
sion. Realizing his favored position, the antitrust plaintiff is not likely to assume 
that the trial judge would deny separation and allow defendant to complicate the 
lawsuit or otherwise add to the private litigant’s burden. Hence, the incentive to sue 
provided by the treble damages action is not jeopardized if contribution is allowed.” 
604 F.2d at 908.2 

The point here is not that separate trials will always, or even usually, be neces- 
sary. It is, rather, that federal trial judges have the tools to keep antitrust cases 
manageable, even with the assertion of contribution claims. 

Opponents of antitrust contribution have failed to find support for this objection 
in the extensive experience with contribution under the federal securities laws and 
in admiralty cases. Concern about the impact on antitrust cases is just too specula- 
tive to neutralize the positive reasons for allowing antitrust contribution. 

_ Moreover, proposed Section 4(I)(a) expressly authorizes the bringing of contribu- 
tion claims in a separate action. In many instances, defendants may prefer to defer 
assertion of contibution claims until after resolution of the plaintiff's claim against 
them. This approach would add absolutely no new issues to the plaintiffs case. 
Moreover, the separate contribution claims may not even require a full trial, since 


* See also 11 J. von Kalinowski, Antitrust Laws & Trade Regulations § 81.01[1] at 81-6, speak- 


ing of “the solicitous, almost protective regard that most judges take of private [antitrust] plain- 
iffs. 
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the underlying liability and basic market-shares would have been litigated in the 
plaintiffs case. Thus, there is just no substance to the argument that H.R. 1242 
would add to the burdens of litigants and courts. 


APPLICATION TO PENDING CASES 


Finally, the Roundtable recognizes that, as introduced, H.R. 1242 would apply 
only to future cases and not to pending cases. We are aware that there have been 
proposals to make this legislation effective immediately, but objections have been 
raised to these recommendations. The Roundtable believes that contribution and 
claim reduction are important legislative reforms and that it is important for Con- 
gress to act on the bill. The Roundtable supports the bill as introduced and is neu- 
tral on the question whether the bill should be amended to apply to pending cases. 


CONCLUSION 


On the basis of this analysis, the Business Roundtable expresses its strong support 
for all of the substantive provisions of H.R. 1242, and urges the Subcommittee to 
recommend to the full Committee that the bill be favorably reported to the House. 


NATIONAL ASSOCIATION OF MANUFACTURERS, 
Washington, D.C., April 20, 1982. 
Hon. Peter RopIno, 
Subcommittee on Monopolies and Commercial Law, U.S. House of Representatives, 
Rayburn House Office Building, Washington, D.C. 


Dear Mr. CHAIRMAN: The National Association of Manufacturers, on behalf of its 
11,000 members, urges you to report a antitrust contribution bill. The NAM sup- 
ports the contribution bill recently reported out of the Senate Judiciary Committee 
on March 31, 1982—S. 995. The NAM firmly believes that S. 995 is in the public 
-interest and urges you to move on a House version of S. 995, as soon as possible. 

Your work on the contribution legislative initiative is appreciated and we look 
forward to working with you on this important proposal. 

Sincerely, 
JAMES P. Carty, 
Vice President, 
Government Regulation and Competition. 


NATIONAL ASSOCIATION OF ATTORNEYS GENERAL, ANNUAL MEETING, JUNE 24-27, 
1981, Jackson Hote, Wyo. 


RESOLUTION S. 995 AND H.R. 1242 CONTRIBUTION AMONG PRICE FIXERS 


Whereas, the Congress of the United States is considering legislation, S. 995 and 
H.R. 1242, to authorize contribution among price fixers; and 

Whereas, S. 995 and H.R. 1242 will unnecessarily complicate antitrust damage 
litigation, will confuse and hinder the settlement process, and will diminish the de- 
terrent effect of the potential treble damage claim; and 

Whereas, on May 26, 1981, the Supreme Court ruled in Texas Industries, Inc. v. 
Radcliff Materials, Inc. [1981-1] Trade Reg. Rep. (CCH) { 64,020 (1981) that, absent 
Congressional action, no right of contribution exists among antitrust defendants; 
and 

Whereas, the impact of such bills on the ability of states to recover damages and 
punish wrongdoers efficiently and promptly will be severe and immediate; now 
therefore, be it 

Resolved, that the National Association of Attorneys General: 

1. Is opposed to legislation authorizing contribution among defendants in antitrust 
cases, especially S. 995 and H.R. 1242; and 

2. The General Counsel is authorized to communicate the views of this Associ- 
ation to the United States Congress and to the Administration. 


RESOLUTION CONCERNING S. 995 AND H.R. 1242, 4072, AND 4794: APPLICATION OF 
- CONTRIBUTION (“CLAIM REDUCTION’) TO PENDING ANTITRUST CASES 


Whereas, the Congress of the United States is considering legislation, S. 995, H.R. 
1242, 4072, and 5794, to authorize contribution among antitrust defendants, to which 
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legislation the National Association of Attorneys General is unanimously opposed; 
and 
Whereas, certain amendments to such legislation have now been adopted or pro- 
posed that would make contribution applicable to pending lawsuits, either directly 
or in the form of claim reduction; and . 

Whereas, under present law plaintiffs who have reached partial settlements with 
certain defendants have their claims against non-settling defendants reduced only 
by the amounts actually recovered from the settling defendants; and 

Whereas, plaintiffs in many existing cases have, therefore, reached early and 
lower partial settlements with some defendants based on the possibility of obtaining 
from the non-settling defendants the remainder of the damages attributable to the 
settling defendants; and 

Whereas, application of contribution or claim reduction in ongoing cases where 
partial settlements have already been reached would reduce the amount that plain- 
tiffs can claim from the non-settling defendants by the amount of the full treble 
damage liability attributable to the settling defendants, an amount usually far ex- 
ceeding the funds obtained by plaintiffs in the partial settlement; and 

Whereas, such result would upset the basis of the bargain in those existing partial 
settlements, would be extremely unfair to plaintiffs, and would constitute a windfall 
to the non-settling defendants; and 

Whereas, if such legislation is enacted, the several states will be subject to sub- 
stantial losses of claims amounting to millions of dollars in pending cases where 
partial settlements have been reached; 

Now, therefore, be it resolved that the National Association of Attorneys General: 

1. Opposes any legislation applying contribution or claim reduction among defend- 
oui in ae antitrust cases, particularly S. 995, H.R. 1242, H.R. 4072 and H.R. 

; an 

2. Authorizes the General Counsel to communicate the views of this Association to 

the United States Congress and to the appropriate members of the Administration. 
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